DPEVELOPMENT AGREEMENT

This Development Agreement (“Agreement”) is dated as of the day of

2013, by and between KC DEVELOPMENT GROUP LLC (hereinafter referred to ag the
“RCDG”), ERIC CADWELL (hereinafler referred to as “Eric”), HARRIS C. KIMBLE
(hereinafter referred to as “Hartis™), KLIPPEL LAKES LLC (hereinafter referred to as
“KLIPPEL*), BRIANNA CADWELL (hereinafier referred to as “Brianna”), NANCY KIMBLE
(hereinafter referred to as “NANCY”), and CARLTON CADWELL (hefsinafter referred to as
“CARLTON"). KCDG, Eric, and Harris are hereinafter refesred to aé’ 'Party" and collectively
as the "Parties.” Klippel, Brianna, Nancy and Carlton are hereing yeferred to as “Others”,
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AGREEMENTS

The parties agrgpas follows:
1. Property Description.

1.1 The curtent configuration of the property is depicted on the map attached as
Exhibit “B”.

1.2 Ruic and Brianna own the real property described on Exhibit “B-1”, commonly
known as Tax Lots 1711130000819, 1711130000822, 1711130000828, and 1711140011401
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consisting of two legal lots referred to as LR1 and LR2 and a portion of the legal lot referved to
as LR3 as shown on the map on Exhibit “B” (“Cadwell Propeity”).

13 Klippet Lakes LLC owns the real property deseribed on Fxhibit “B-2”, comumonly
known as Tax Lots 1711130000820, 1711130000821, 1711130000823, 1711 130000824 and
1711130000826 which consists of five legal lots referred to-as LR4, LRS, LRG, LR7 and LRY as
shown on the map on Exhibit “B” (“Klippel Property”).

1.4  Harris owns the real property described on Exhibit “B;?’fﬁigggxmxloltly known as
Tax Lot 1711140011600 which consists of a portion of the legal loféterred to as LR3 as shown
on the map on Exhibit “B* (“Kimble Property”).

2. Creation of an Ovegon Limited Liabflity

2.1  Pric and Hartis have filed Articles ¢ ¢iion Limited
Liability Company named KC Development Grotip L Y ris ar {016 members
of KCDG.

22  Pric and Brianna shall cope} adwe erty using a Warranty Deed
transferring the Cadwell Property free an , Sunbrances except those
described on Exhibit C-1 in exchange for : {in KCDG. Ericand
Brianna’s basis in the Property is $1,803,253¢

ute the Kimble:Property andhe Klippel Property using &
fiable Property*and Klippel Property free and clear of any and
Gilbed on Exhibig C-2 in exchange for 49% Membership

Sole member ofii&lippel Lakes LLC and therefore the
& be treated as though Haxris individually
Additl bllowing the payment of the Steven’s Note as
biesonts and warrants the Xlippel Property is frree and clear of
§& glgscribed on Exhibit C-2. Havris® basis in the Kimble
s $1,094.312.66.

all encumbrances exdept.those de
Percentage in KCDG. Hais is t!
contribution by Klippel Lakes

ot

contributec‘j:}},ﬁ{iﬁ{ﬁ D

1l encumbraice

is o convey the Property known as LR5 and LR9, Klippel must
&' the amount of $150,000 payable to Kenneth D, Stevens and
Patricia A, Stevens #of the Kenneth D. Stevens Trust UADTA August 20, 1993 and
Kenneth D, Stevens aiitiPatricia A. Stevens, Trustees of the Patricia A. Stevens Trust UADTA
August 20, 1993 datedMay 24, 2010 (“Steven’s Note”). Klippel gave Stevens a Bargain and
Sale Deed for tax lots 1711130000821 and 1711130000826 the property referred to ag LRS and
LR9 (“Steven’s Deed”) as Security for the Steven’s Note. The Steven’s Note and Steven’s Deed
are attached hereto as Bxhibit . . Immediately upon executing this Agreement, KCDG

shall borrow funds from Carlton Cadwell under the initial personal loan to pay off the Steven’s
Note. Only upon paying of the Steven’s Note and receiving acknowledginent of such funds from
Kenneth and Patricia Stevens will the contributions of the property to the LLC ocour.
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2.5  Eric and Harris’s rights and obligations with respect to KCDG are documented in
the Operating Agreement of KC Development Group LLC aitached hereto as Exhibit “C”
(“Operating Agreciment™),

3. Contribution of Property/Lot Line Adjustments/Iasements

3.1 Immediately following the contiibution of the Property to KCDG, the parties shall
diligently file and prosecute applications with Deschutes County for four (4) lot line adjustments
as shown in the four (4) maps attached as Exhibit B, which will cu,gw the'two (2) ten (10) acre
parcels depicted on the map attached as Exhibit A,

nediately distribute

32

Ifall fou1 (4) lot lme adlustments are not approved X };3(} shcxi

not apply. All pxoﬁts from such sales wzll be first appl
Development Loan or other obligations of KCDQG, then t

and IIarus in accmdauce with the
te1ms of the Opelatmg Agxeemenf All ?,0 Y

t line adjustnients shall be
aig not approved.

CDG shall ot 1ecmd transfer decds and qhali only record
lots. Eﬁio and Harris duthorize KCDG to pay the cost of the lot ling

final deeds creating, 1hé o
adjustment using the D¢
approved.

s are aﬁi)roved, upon recording the deeds to complete the
»the two (2) ten (10) acre parcels ag follows:

on Exhibit F ¢t ;v LR4™) sl wﬂ be dxstrnbuted to Brie. If Fl ic requests the deed distr 1butmg such
propetty may ng ic and Bnaxma, as husband and wife, The value of New LR4 is
$800,000.00_.

. Theten (10) acre parcel depicted on Bxhibit A more commonly described
on Exhibit G (“New LRI ) shall be distributed to Harris. If Harris requests the deed chstubutmg
such property may name Harris and Naney, as husband and wite. The value of New LR1 is
$150,000.

3.5  Pollowing the transfer of New LR1 and New LR4 in accordance with this
Agreement, the remaining property owned by KCDG not including the Olmstead Property shatl
be known as “KCDG Property”,

Development Agreement
Page 3

Appendix A003



3.6 Assoon as reasonably practical following the transfer of New LR4 to Eric and
Brianna and LRI to Harris and Nancy, KCDG shall grant Bric and Brianna an access casement
for the benefil of LR4 and grant Harris and Nancy an access easement for the benefit of LR1.
Such easement is move specifically described in Exhibit H (“Cadwell/Kimble Basement”). The
terms of such easement shall be similar to those terms of the Access Easement attached hereto as
Exhibit L,

3.7 Assoon as reasonably practical following the transfer of New LR4 to Eric and
Brianna,Harris and Nancy shall grant Eric and Brianna an access easel ¢ng on a 30 feet stiip of
land located on the north boundary of New LR1 for the benefit of R4 “Cadwell Basement”™),

The easeiment nm(‘é‘l is more Qnﬁmﬁr‘n"v described in BExhibit J, 1 nrme of such eagement

LY 2 s IO SLLLIRRILY GESLIIL0A M AU O AN wvwar Lol

shall be similar to those terms of the Cadwell Easement #2 atga ; wcf”he as Exhibit K,

4, Deyvelopinent Loans

4.1 Prior to the effsctive date of the De
KCDG shall have to borrow money from Carlton 8ig’
the payment of the outstanding property taxes, the purch
of the Steven’s note (“Initial Loan”). The Initial Loan sh

afi;

$ .&nd beal mtexcst at thé; fhen*cuu@nt applic

> evelopment Loan and
d Wlll bc A ﬁlst posmon trust deed on

Tax Dmtubutlom to m§£§1hem ati’
not limited to real QS atg:broker

!
 will be cwdenwd by a Line of Cr edxt Promissory Note (“Note™) at’mchcd
and a Lme of Credit Trust Deed (“Trust Deed”) attached hereto as Exhibit
t Loah will not require a personal guaranty,

Devclopment It
hereto as Exhibil %]
“M”. The Develop

43  The Pm‘%xes acknowledge that Carlton will be borrowing money fron: Wells Fargo
in the maximum amount of $4,200,000 to fund advances under the Development Loan for the
first year, It is the intent of the Parties and Carlton that the terms of the Development Loan
mirror the terms of the note between Wells Fargo and Lender,

4.4 Carlton may be willing to lend his own personal funds if KCDG has not requested
advances totally $4,200,000 in the first 12 months after the Note is signed. Carlton does not
have an obligation to lend his own personal funds however in the event Carlton does lend his
persenal funds such amomt advanced to KCDG, shall be evidenced by the Note and shall bear
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interest at the then-current Apphcable Federal Rate at the time of the advance. All principal and
interest advanced by Calton using his personal funds shall be due on or before

4.5 The Development Loan will be secured in first position by the KCDG Property
and the Olmstoad Property, as defined in Section 6, upon its purchase by KCDG according to the
terms berein. KCDG shall exccute and deliver to Carlton the Note and Trust Deed upon
execution of this Agreement, Notwithstanding the Note shall not be effective until such time as
Carlton secures the loan with Wells Fargo. The recording of the Trust.}) e shall ocour
immediately wpon Carlton secuung funds from Wells Fargo and the:d np{ctmn of the Lot Line
Adjustinents, recording of the easeiments described In Se )

the Olmstead Property.

written notice to Carlton of its need for an adv'mc
advance requested, what such a vaice is for, an {nvoi

Flernis of the Nate, leton ghall
is from his personal funds or

:uqual 1o pay each Mclnbm s federal i mcome
EDGs net t':xahie income or gain (“Tax Distributions”), the
dric and Hamszm accordance with Section 3.4, and the
3G w1t11 Seotmn 8.1 of this Ag1eement prmr to payment

of all KCDG s obls 1yations v
company, Hm s‘T{xml :

4.8 ] acimow}ﬁ,dges that Carlton is Eric’s father, Harris hereby approves and
consenfs to KCDGH] ownsé* money from Catlton and agrees to the terms and provisions of the
Development Loan £ Wided in the Line of Credit Promissory Note and Line of Credit Trust
Deed and the Initial Loan. Harris acknowledgcs aud agtees in the event the Development Project
is not successful, KCDG shall remain liable for afl outstanding obligations to Carlton and that
Carlton may enforce the loan documents in accordance with the terms thereof, including but not

limited to foreclosing his interest in the Line of Credit Trust Deed with respect to ali KCDG
property.

4.9  The parties acknowledge that Carlton and Harris have their own agreement
whereby Carlton will loan Harris a imonthly amount niot to exceed $5,000 per month. This
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Agreement between Carlton and Havris will be evidenced in a written agreement to be drafted
and executed between Carlton and Haris.

4.10  Eric as a manager and member and Harris as a member of KCDG give
Harris and Eric the power and authority to execute the Line of Credit Promissory Note and Line
of Credit Trust Deed on KCDG's behalf,

5. Outstanding Taxes.

5.1 The Parties acknowledge there are outstanding real piGperty taxes owing on the

H : PRI . 12 Anta
Kimble Property and Klippel Property. The total taxes outstandiyfg {hrough October 15, 2013 ate
18,670.07. o

5.2 KCDG shall request an advance on the l;){gziisi"i‘lb};mem Loan't
real property taxes immediately following approval gfithe lot line adjustment;
Section 3 of this Agreement, s

pay all outstanding
deéscribed in

6. Olmstead Property.

6.1  Haitis has executed a Vaéiijit Land Real Bstate’ Agreement for the Property
commonly known as 63410 Palla Lane an 03280, Palia Lane BendiOR. (“Olmstead Property”)
for the purchase price of $400,000. The Védant Fdid:Real Estate S,a Agreement Is attached

62  Upon exsgi A
Olmstead Property to, KCDG
under the Olmstead A gF:d

Iy Pracliglsk €DG shall purchase the Olmstead Property in

6.3 :
-of the (hmstead Agreement,

7.

:5-f0"Master Plan. Hards previously created a master plan for this
project. The Paities agide to discuss possible changes to the current master plan Harris prepared,
including the possibility of expanding the number of lots available if they can do so by obtaining
a zoning change. The Parties agree all final decisions witl respect to any changes to the master
plan will be made by Eric, manager of KCDG at his sole discretion.

7.2 Eric, Haris and KCDG will work together with a land use attornsy to revise the
current Master Plan drafied for the Development Project to maximize profits from lot sales
within the development, The cost of the land use attorney is a KCDG expense.
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7.3 The goal for this Development Project is to maximize profits and thersfore, it is
the parties’ infention, that the following goals are sought:

7.3.1 Common areas and open spaces, ag required by the county, will be
available for PUD lot owners.

7.3.2  No lot shall be sokd for less than $500,000 without unanimous consent of
the members of KCDG.

reafon indludin g, but not

BUD is not approved by

i c most marketable

; *mmm p1 ofits but the

7.4 Inthe event the Development Project fails for any
Jimited to failure to obtain necessary water rights for the lakes oyl
Deschutes County, KCDG shall coinplete lot line acjustments
oonﬁgmatlon of lots giveu the then sitvation. These lots aiza! i kit
$500,000 minimum price requirement of Section 7.3.2 spﬂ!l it apply. All'plof
sales w111 be first apphed to any ontstandmg obhgauonfs ‘of the Development L@

8. Other Rights

8.1  Eric Lot Prior to sale of%
approved, Eric shall choose one fot to be 1
Eric as a distribution immediately upon rees ipt of hQi
exchange for Bric bringing to the table ﬁmnéu}g fo s
consent‘s to llns dlamlmmm yehich is uneven to; llallxs dxs ub fon and is in addition to Eric’s

e
.:"‘

shall recomiijend Hairis Kimble Enterprises, Inc, as its
hg};g pacty PUD Tot purchasers. Eric and Brianna will use
‘ mb%‘ééﬁ% builder-clients for Harris Kimble

# ) Tne. is allowed to bid on infrastructute construction
work to b in the Proj cvclc‘pment Upon xeceipt of all bids for a particular
infrastrocture Construetion prgject, KCDG shall provide Harris Kimble Enterprises, Inc, copies
of all bids, In e’evon’c Hams;l(unble Enterprises, Inc. is not the lowest bidder for infiastructure
construction plo.;e(‘if" i Kunbic Enterprises, Inc. shall have the right to contract and perform
individual line items’s slow the lowest bid price submitted so long as all flie specifications
of KCDG are met. To/éxercise such right of first refusal Hatris Kimble Enterprises, Inc. must
give written notice to KCDG within 10 days of KCIDG’s submittal of the bids to Harris Kimble
Enterprises, Inc.

=

9, No Land Use Agresment. The partics understand that there is no land use action
accomplished by this Agreement and that the Agreement merely sets forth the terms and
conditions agreed fo by the parties pllOl to any Land Use Apphcatlon for a Planned Unit
Developinentt,
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10, General Provisions,

10.1  Survival, The parties to this Agteement acknowledge that the representations,
warranties, and obligations made by the parties to this Agreement shall survive this Agreement.

102 Effective Date: This Agreement shall be effective upon execution by all parties.

10.3  Provisions FPor Rescrvation or Dedieation af Land for Public Purposes. This

Agreement does not resolve whether or how much KCDG land dedicalion may or will be

vequired by the County for the Preject. The amount of dedication of Jitd Will be determined as

KCDG preparcs and files its Land Use Applications and as those afiplications are reviewed by
the County in accordance with the Deschutes County Code angl-l lioy as applied to afl

Land Use Applications.

Laws, It is not ex gt ¢ that the
yertheless,

104 Effect of Intervening State and Peders
adoptxon of any federal or state law will affect the péfi o ormance: 01" tlm Ag:wnm,
in the event that such a law or regulation is adoptéc{' §
cooperate to 1csolve the effect of the infervening law ¢
Agreement.

105 Assigmability of Agreem i Th
written consent of the Parties and Others.

10.6  Notices. Any notice, demand,” rgqng,s &
(collectively referred to as a®Notic 13 this Agmquent or any matter arising in
connection with this Agféément'sh ,1 be in wutlf}g and addréssed to the other Parly at the
address set forth halow Any Noticgishall be giveii by either: (i) personal delivery in which event
it shall be deemed gww o o of delivery; or (u) ‘Tertified mail return receipt 1equested in
whwh event 1t shall be dee ihiee ) ,busmess days after the date deposited in any post
al deposory; o (iii) via electronic mail or facsimite in which
ay of confirmed receipt. Any Party may change any
ch Party, by giving Notice in accordance with the
§'for the Parties may give any Notice,

Bric Cadwell
63564 Jolnson Rd
Bend, OR 97701

Email:_ecadwell@gmail.com

Facsimile:541-647-5554

Davelopment Agreement
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I to Brie: Exic Cadwell
63564 Johnson Rd
Bend, OR 97701
Bmail:_ecadwell@gmail.com

Facsimile:_541-647-5554

With Copy tn: Alison Huyeke
Frangis Hansen & Magtin LLP
1148 NW Hill 8t
Bend, OR 97701
Brail: alison@francishand

If to Harris:
' ile:541-382-2538
With Copy to: ClwistSpher T4
747 SW VI Yibw
Bend, OR:97702

Email; Ci)famg_!,d@imn ley«te.com

Facsimile: 54 317-5507

Fiton: M Cadwell
5,909 North Kellogg Street
iSennewick, WA 99336

imail:carle@oadwell.com

Facsimile: 509 783 6503

10,7 Waivérs:, NG covenant, term or condition of this Agreement shall be deemed to
have been waived by afiy’ Party, unless such waiver is in witing signed by the Party charged with
such waiver. Any waiver of any provision of this Agreement, or any right or remedy, given on
any one or more occasions shall not be deemed a waiver with respect to any other ocoasion,

108  Entive Agx'eemm.xf/MmIificmim@. This Agreement, the exhibits attached hereto

and the Operating Agreement constilute the entire agreement between and among the Parties and
Others with respect to the subject matter herein contained and all prior negotiations, discussions,
writings and agreements between thie Parties and Others with respect to the subject matter herein
contained are superseded and of no forther force and effect. This Agreement eannot be amended
ot modified without a writing signed by all of the Parties and‘Others hereto.
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10,9 Cantions. The captions contained in this Agreement werc inserted for the
convenience of reference only, They do not in any manner define, limit, or describe the
provisions of this Agreement or the intentions of the Pariies,

10 Gendor/Singulay/Pluval, Whenever masculine, ferminine, neuter, singular,
plural, conjunctive, or disjunctive terms are used in this Agreement, they shall be construed to
read in whatever form is appropriate to make this Agreement applicable to ail the Parties and all
cireumstances, except whore the context of this Agreement clearly dictates otherwise,

10.11 Severability, The un-enforceability or invalidity of 4y piovisions hereof shall
ot render any other provision herein contained unenforceable o ifi¥valid.

10,12 Time of Essence, Time is of the essence of Hii

1013 Attorney Tees. If suit or action is insti
arising out of this Agreement, the prevailing party
such sum as the court may adjudge reasonable as,
on appeal.

y controversy
Iditign to costs
feview, and

1 a1l be governed by and
construed in the State of Oregon and venie uel in the County of

Deschutes.

10.15 Exhibits, The Exhibits attached to thit ent are fully incorporated into this
Agreement where they arce fliteferenced.

1s Agreement represents eacht Party’s
Recitals ani’ilic ways and means of offecting those

acceptance of the purposes
ully b1 the defense of this Agreenent,

purposes. The

The Parties and Others shall promptly execute and deliver
.péeform such acts that ave reasonably necessary in
181t respective obligations under this Agreement,

. The Iaw frm of Francis Hansen & Martin LLP has
well ili"the negotiation and drafting of this Agreement. The law firm
of Hurley Re, PC | x’eng“'&mxt{:d Haxris and Naney Kimble in the negotiation and drafting
of this Agreement, Cgp ton Cadwell is advised to consult with an attorney on his behalf,

IN'WITNESS WHERFEOF, the Parties have sighed this Agreement as of the date set forth
in the first paragraph of this Agreement,

KC DEVELOPMENT GROUP LLC, and Oregon
Limited Liability Campany

By:
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Name:_
Titler

ERIC CADWELL

HARRIS C. KIMBLE

CARY/TON CADWELL
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BXHIBIT LIST

Descrintion

Proposed PUD Map

Cutrent Configuration Map
Cadwell Property Legal Deseription
Klippel Property Legal Description
Kimble Property Legal Description
Cadwell Property Encumbrances
Kimble Property and Klippel Property Eneumbiyg
KC Development LLC Operating Agreemeny
Lot Line Adjustment Maps

New LR 4 Legal Description

New LR 1 Legal Description
Cadwell/Kimble Easement Legal Dasdi
Cadwell/Kimble Eagement Agreement
Cadwell Easement #2 Legal Description and
Cadwell Easement #2 Agiégment |
Line of Credit Promissory N
Line of Credit Trust Deed b
Olmstead Vacant Land Real Eh‘é_:g}te 8
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- KIMBLE RANCH

A

PLANNED UNIT DEVELOPMENT

Exhibit D, Page 1 of 3
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KIMBLE RANCH PROJECT SUMMARY

Kimble Ranch is a
proposed Planned Unit
Development that is
expected to be the
most unique and
exclusive

neighborhood in Bend,
Oregon. The project is
located on Bends west
side, on the east side
of Johnson Market
Road, and is just eight
minutes from the
downtown core. The
proposed lots will be a
minimum of two acres

-

in size and will either front on the proposed lake or sit high atop the rim rock
overlooking Tumalo Creek. Kimble Ranch will be a gated community with a
focus on outdoor recreation. The homes will be built to exacting standards of
quality and craftsmanship while retaining individuality and harmony with the

surrounding environment.

Development will commence with the construction of a 2100-foot long water ski
lake and surrounding landscaping. After completion of the lake and landscaping,
a ten lot PUD will be submitted for approval. The PUD will include ten two acre
lots and over eighty acres of open space along with private paved roads and a

private domestic water system,
Water for the lake and the
landscape irrigation will be
provided for by the existing fifty-
six acres of Tumalo Irrigation
water rights.

A sixteen to eighteen ot
homeowners' association will
be formed to insure, maintain
and protect the shared
amenities and infrastructure.

Exhibit D, Page 2 of 3
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- TONKONTORP e

= ATTORNEYS
1600 Pionesr Tower
888 SW Fifth Avenue
Portland, Oregon 97204
503.221.1440

Janet B. Neuman Direct Dial: 503.802.5722
Senior Counsel Direct Fax: 503.972.7422
Jjanetneuman@tonkon.com

June 6, 2014

BY E-MAIL AND FIRST CLASS MAIL

Mr. Doug Woodcock, Administrator
Field Services Division

Water Resources Department

725 Summer Street, NE, Suite A
Salem, OR 97301

Re: Unauthorized Use of Water

Dear Mr. Woodcock:

Along with Jennifer Bragar and Ed Sullivan of the Garvey Schubert Barer law firm, I
represent Thomas and Dorbina Bishop, who live at 63382 Fawn Lane in Bend. Ms. Bragar and
Mr. Sullivan are handling land use and other matters for the Bishops, and I am working with
them on several water law issues. Both Ms, Bragar and I have already communicated some of
the concerns discussed in this letter to Jeremy Giffin, District 11 Watermaster, but given recent
developments, we feel it is time to lodge a more complete and formal complaint.

The Bishops are concerned about unauthorized water use by Eric Cadwell, Harris
Kimble, and/or KC Development Group, LLC (collectively, KCDG) in a proposed development
on a parcel adjacent to the Bishop property. Both the Bishop property and the KCDG property
are within (and served by) the Tumalo Irrigation District. KCDG plans to develop its land for
luxury homesites. Although the developers have not yet submitted any plans or land use
applications to Deschutes County, they have completed significant site preparation and pre-
development activities, including building roads and excavating two large "sonds."! This
activity involves substantial water use that is not authorized by appropriate permits or other
approvals,

I want to raise three specific issues: (1) unauthorized storage of water; (2) excessive
storage of water claimed as a "bulge-in-the system;” and (3) unauthorized use of water from an
exempt domestic well.

1 Mr. and Mrs. Bishop are separately undertaking enforcement action through Deschutes Co(mty
regarding unpermitted land use,
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Water Resources Department
June 6, 2014
Page 2

Unauthorized storage. KCDG has excavated two ponds on its property; the approximate
locations of the ponds are shown on the enclosed map. The northerly pond was recently
completed and was filled with water sometime over the last several weeks. The second pond
(identified on the map as a water ski lake) was lined with pond liner over the past few days, and
the Bishops are very concerned that it, too, will soon be filled with water.

However, the developers do not have a reservoir right or any other authorization to store
water in either of their ponds; accordingly, the Department should prevent them from doing so.
KCDG's apparent plan is to fill the ponds with Tumalo Irrigation District water, but they have no
permission to do so at this time. The developers have been negotiating with the District for a
water storage agreement, pursuant to which the District would agree to change the place of use
of a portion of the Distriet's Upper Tumalo Reservoir storage right to the ponds on KCDG's
property. The District Board discussed a draft agreement at its May 13, 2014 Board meeting,
but tabled a decision on the contract. The KCDG contract is now on the Board’s agenda for its
June 10 meeting. The Bishops and others object to Board approval of the proposal, on both
procedural and substantive grounds; but regardless of any Board decision, any reliance by the
developers on an expectation of filling the ponds with TID water is premature. A copy of the
letter submitted to the Board on the Bishops® behalf by Jennifer Bragar is enclosed for your
information.”

Even if the Board agrees to such a proposal, the District would still need to apply to the
Department for permission to store water in the ponds. The draft KCDG/TID agreement
anticipates that TID would use first a temporary transfer and then a permanent transfer to request
a change in place of use for 108 acre feet of the TID storage rights. However, it is not clear that
even a transfer proceeding would provide the necessary authority for the Districtand KCDG to
move water to the ponds. The KCDG ponds are newly-constructed reservoirs that have never
held water before, and as such, they should be subject to & new storage permit. Since the ponds
are designed to hold at least 108 acre feet of water, they are certainly too large to qualify for
alternate reservoir permits under ORS 537.409.

We are unable to determine any legitimate basis for KCDG to store water in these new
ponds without obtaining a permit from the Department, or at the very least, a transfer approval
order, before filling the ponds with water. As we understand it, the northerly pond has already
been filled with Tumalo Irrigation District water. This appears to be an unauthorized use of
water that should be immediately addressed by the Department to avoid injury to the other water
users within the District. Any attempted filling of the second pond would compound the
violation. Indeed, District water users may already be experiencing injury, as we understand

% The enclosed copy includes only one of the attachments accompanying Ms. Bragar’s original letter; the
] { ﬁme to do mostly with public records requests to the District.
jay
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that some of them are not receiving water deliveries, even though it is early in the irrigation
season,

Improper claim of ""bulge-in-the-system" storage. We understand that Jeremy Giffin
has allowed KCDG to fill the northerly pond (though not the water ski lake) with TID water
under the auspices of a so-called "bulge in the system" (BIS). On the Bishops' behalf,

Ms. Bragar sent a request to Mr. Giffin on May 30, 2014, for information about the calculations
he used to determine the amount of water that KCDG could store as a BIS. We have not
received a reply to that request, but we want to register our objection to this approach in general,
particularly since we fear that KCDG may go ahead and fill the water ski lake as well. If they
do so, they will be acting in direct contravention of Mr. Giffin's direction, since he explicitly
reminded them that they were not authorized to do so during a site visit on May 23,2014}

The BIS concept is problematic as applied to the KCDG ponds. "This approach to
delivering water is not explicitly allowed by statute, but has apparently been developed by the
Department to increase flexibility for irrigators. The idea is that water users are able to take
delivery of more water than they can apply immediately, to allow them to manage their
irrigation over several days—generally in situations where water users take their water in
rotation. The BIS concept certainly is not intended to allow construction of significant
reservoirs. If it is necessary for an irrigator to construct a sizable water storage facility in order
to take advantage of pre-delivery of a short term supply, the irrigator must still comply with any
other applicable requirements for that facility, such as a storage permit or transfer approval order
as discussed above.

Furthermore, a BIS is not open-ended in amount, and cannot be used to Justify
permanent storage of large volumes of water. The Department's Technical Operations Manual
(Section 3.01) contains the following guidance for BIS facilities:

J A BIS is defined as "a facility that temporarily holds legally diverted water as
part of an irrigation system or other water delivery system."

® "Temporary" is defined in this context as "the period of time between irrigation
sets, temperature control applications, agriculture spray applications or other
agricultural applications and does not exoeed 10 days; or, not more than 72 hours
for non-agricultural yses.”

3 Mr. Giffin told me this in an email on May 23rd, after he had visited the site in response to my raising

congerns with him in & phone call earlier that day,
L T:%%@N%RIPW 4
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° "The size of a bulge in the system will be dependent upon various factors such as
the use, the number of acres involved in the irrigation that benefit from the
system, the amount of water needed for agriculture spray application, and the
time period between irrigation sets. . . . Most BIS are relatively small."
(Emphasis added.)
® "The temporary storage facility must be drained to a minimum level or emptied at

the end of the legal season of use.”

As noted, we have not yet had an opportunity to review Mz, Giffin’s calculations of what

he considers a proper amount for KCDG to claim as a bulge in the system. Regardless of the

calculation, we question whether the BIS concept justifies the amount of water already stored in

the northerly pond, (Recall that the two ponds are intended to hold at least 108 acre feet of
water,)

We understand that KCDG holds water rights for approximately 55 irrigable acres.
Some of that acreage will now be flooded by the ponds, and some of the acreage has been
replaced with roads KCDG also intends, as part of its proposed agreement with the Tumalo
Irrigation District, to file a transfer application to change the place of use of a portion of the
irrigation rights from these no-longer-irrigable acres to other acreage within their ownership.
Bven if the KCDG contract is approved by the TID Board on June 10, the change cannot be
made until the Department has approved the {ransfer. In the meantime, any BIS calculations
must be justified on the basis of currently irrigable land, which is an amount significantly less
than 55 acres.

Clearly, KCDG cannot use the BIS concept to justify filling the water ski lake. Indeed,
as noted above, Mr. Giffin has cautioned them against doing so, And, since the developers
designed these water features to be part of their luxury development, it seems unlikely that they
intend to drain them at the end of the irrigation season.

Unauthorized use of an exempt domestic well. Two domestic wells have been
constructed on the KCDG property. Well #73259 was drilled in 2005; this well appears to
provide household water to the house occupied by Eric Cadwell, one of the KCDG principals.
The Cadwell residence is the only house built on the property so far. The house now looks out
over the northerly pond.

A second well—ID # 112224—was completed in early 2014. Both of these wells may
only be used for domestic and household purposes and the amount of water use must also be
within the volume limitations for exempt domegtic wells. However, it appears that at least one
of these wells is being used instead for construction purposes. Mr. Bishop has photographed a

jg%[ﬁgpNTORPup
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pipeline leading from the 2014 well to an elevated water storage tank on the property. This tank
is being used to fill tanker trucks, which have been (and still are) being used in constructing the
two ponds. Our clients have observed these tankers over the past several weeks spraying water
on the property in the process of building roads, constructing the northerly pond, and most
recently in completing the water ski lake. On June 3rd, Mr. Bishop took photographs of a water
truck applying water at the site of the lake; I sent these photographs to Jeremy Giffin on June
3rd and questioned KCDG’s authorization for using the well water for these purposes. Mr.
Giffin has told me that the developers believe their water use to be covered by the groundwater
exemption for 5,000 gallons per day for industrial use. However, we question whether the use is
actually staying below this limit. Our clients are particularly concerned that the developers not
be allowed to fill the water ski lake with this domestic well water.

On behalf of Thomas and Dorbina Bishop, I request that the Department investigate the
water use by the KC Development Group and address these complaints of unauthorized water
use. In addition to the parties listed below, we will also be providing copies of this letter to
Jeremy Giffin, District 11 Watermaster, Dwight French, Administrator of the WRD Water
- Rights Division, and the Tumalo Irrigation District Board.

Sincf
ot SN E 7 S,

Janet E. Neuman
Senior Counsel

JEN/jeh

Enclosure

copy:  Thomas and Dorbina Bishop
Edward J. Sullivan
Jennifer M. Bragar

097204/97204/5597269v 1

* In fact, when the developers received a temporary rock crushing permit from Deschutes County in April
of 2014, the county's written finding said "[t]he applicant states that sufficient water is available to
provide dust control because there is a well on-site that produces approximately 90 gpm that is used to
fill an overhead water tank that can be used to fill a water truck."”
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PORTLAND OFFICE OTHER QFFICES

eleventh flaor beijing, china
121 sw morrison streel new york, new york
poriland, oregon 97204-3141 seattle, washinglon

TEw 503 228 3939 rax 503 226 0259 washington, doe.

GSBuaw.coMm

Please reply fo JENNIFER BRAGAR
jbragar@gsbiaw.com
Telephone 503 553 3208

June 3, 2014
VIA EMAIL AND U.S. MAIL

Chair Cochran and Tumalo [rrigation District
Board Members

Tumalo Irrigation District

64697 Cook Ave.

Bend, Oregon 97701

Re:  Bishop Comments about Contemplated Water Storage Right Transfer to KC Development
Group, LLC

Dear Chair Cochran and Board Members:

Our office represents Thomas and Dorbina Bishop, who live at 63382 Fawn Lane, Bend, Oregon,
within the Tumalo Irrigation District (*“TID”) boundaries, and hold water irrigation rights from the
District. This letter is in regards to Item 9 on the TID Board’s May 13, 2014 agenda that is anticipated
to be continued for discussion by the Board on June 10, 2014 — the proposed transfer of water storage
rights from TID to KC Development Group, LLC (“KCDG”). Mr. and Mrs. Bishop request, that if this
item is on the Board’s June 10, 2014 agenda, the Board make no decision because the public has not had
adequate notice or time to review and comment on public records related to this matter and TID has not
complied with public contracting requirements or its Bylaws and other governing documents with
respect to the contemplated irrigation contract. See Attachment 1 for a copy of the draft irrigation
contract that has most recently been provided.

I._Public records have not been provided in response to requests for such documents.

On May 9, 2014, Mr. and Mrs, Bishop submitted a public records request to TID. See
Attachment 2, TID promptly provided a response on May 12, 2014 and based 'on review of those
documents, Mr. and Mrs. Bishop determined that certain relevant and important documents were
omitted from the response. Further, review of the documents resulted in Mr. and Mrs. Bishop’s
supplemental request for additional relevant documents outside the scope of the May 9, 2014 request.
Therefore, on May 23, 2014, Mr. and Mrs. Bishop submitted a supplemental request for omitted and
additional public records. See Attachment 3. '

Appendix A022



B AREK Chair Cochran and Board Members
June 3, 2014
Page 2

SHICARVEY s cpueERT

TID provided a response on May 30, 2014 with a descrlptlon that some of the items requested
are available and the estimated cost to provide such documents.' Mr. and Mrs. Bishop are reviewing the
response to determine which items to have copied and will not have adequate time to analyze the
documents to make informed comments at the TID meeting on June 10, 2014, Therefore, Mr. and Mrs.
Bishop request that the Board table the contemplated transfer of water storage rights between TID and
KCDG until these public records are available and ample time for review of the information is provided.
If the Board moves forward without allowing adequate time for review of and comment on the public
records, Mr. and Mrs. Bishop’s due process rights will be violated and their property, including their
water rights, will be adversely impacted if the water storage transfer is approved.

1I. The contemplated transfer of water storage rights from TID to KCDG violates public contracting
a

0

jo—

In order to ensure that local and state governments obtain competitive offers for provision of
services and to ensure a fair process for all interested parties, Oregon’s public contracting statutes create
a process for public entities to enter into procurement contracts, We have concerns over two public
contracting issues in connection with the contemplated transfer of water storage rights from TID to
KCDG - 1) construction of a public improvement without compliance with public contracting law; and
2) procurement of water storage services without compliance with public contracting law.

A. KCDG’s construction of the lake to store the water is a public improvement subject to public
contracting requirements.

TID is subject to the public contracting laws under ORS 279A and 279B. Based on review of
documents provided to Mr. and Mrs. Bishop in response to their May 9, 2014 public records request, the
contemplated transfer includes the construction of two lakes by KCDG constituting a public
improvement as defined under ORS 279A.010(1)(cc). TID has not followed the public contracting rules
for the project and a transfer of the water storage right into the public improvement would violate those
requirements.

B._The provision of water storage by KCDG is a public service subject to public contract
requirements.

The water storage proposed by KCDG constitutes a procurement of services under the public
contracting laws, ORS 279B.050 et. seq. In Mr. Bishop’s previous written and verbal testimony related
to Item 9 of the May 13, 2014 TID agenda, he specifically commented upon the Board’s lack of
appraisal of the value of the storage right for the uses to which it would be put and whether the service
should be valued differently than the blanket amount of $5,400 that KCDG agreed to pay annually with

! Based on instruction from TID in its response, Mr. and Mrs, Bishop were able to access some of the attachments to
e-mails that were initially considered as omitted documents. However, Mr. and Mrs. Bishop were only able to review the
documents beginning at 3:50 p.m. on May 30, 2014 and have not had enough time to consider and comment on relevant
information.

Appendix A023



GAR Y Y o b wEsRra BPARER Chair Cochran and Board Members
June 3, 2014
Page 3

minor annual adjustments, Under the terms of the current draft of the irrigation contract (“draft
irrigation contract”), the length of the contract includes at least three years of temporary transfer, placing
the value of the contract at a minimum of $15,000 and quite likely more under the permanent transfer
contemplated.?

Based on the foregoing, the transfer of water storage rights between TID and KCDG
contemplated under Item 9 of the May 13, 2014 agenda is subject to the Oregon public contracling laws
and approval of a contract pertaining to water storage rights at the June 10, 2014 meeting would violate
public contracting requirements.

11l. The contemplated transfer of water storage rights from TID to KCDG violates TID’s Bylaws.

The draft irrigation contract is also a conveyance of property and subject to TID’s notice
requirements. The TID Bylaws provide in Paragraph D.3 that:

No property, real or otherwise, belonging to the District may be disposed of, leased, or
encumbered in any way without the approval of a majority of the Board. The District may sell,
lease or dispose of lands, property, or any part thereof, either at private or public sale. Items
valued over $1.000 shall be advertised in the District office, and in a local newspaper.on twg
occasions at least 10 days prior to sale. (Emphasis added.)

The payment agreed to by KCDG demonstrates that the value of the conveyance at issue is at least
$5,400 a year. TID has not complied with the notice requirements and should not move forward with
the irrigation contract.

IV. The TID Board’s contemplated transfer of water storage rights to KCDG viplates TID’s Resolution
No. 2014-02.

On April 8, 2014, the TID Board adopted Resolution No. 2014-02, a policy outlining the Board’s
duties and responsibilities. Several provisions in that Resolution have been and will be violated if the
Board acts on June 10, 2014 to approve a water storage rights transfer to KCDG, including, but not
limited to:

act as representatives of the citizens of the district;

keep the water users informed on all district matiers;

make decisions based on the wishes and needs of the water users;
remember that the water users are the true "owners" of the District; and
ensure the fiscal integrity of the organization.

& @ ® @& %

2 Further, the present value of $5,400 over the course of the coniract term would also lead to the applicability of the

state procurement laws.
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This contemplated transfer is for the benefit of one water user - KCDG ~ to allow a private benefit from
a public water storage right and is to the detriment of all other water users to the extent it limits, impedes
or denies their access to or use of such water without justification or fair compensation. Such transfer
will enable private development of recreation-focused luxury housing and enormous profit for KCDG.
Moreover, just as Resolution No. 2014-02 directs the Board to spend the district’s money with prudence
and trust, the same standard of care also applies to handling and disposing of TID property. The bargain
basement price that KCDG has agreed to pay has not been evaluated against a competitive bidding
process, and if TID accepts such a low figure, it will be clear proof that the Board is taking action that

will compromise the fiscal integrity of the organization.

Based on the foregoing information, the TID Board should not move forward with any irrigation
contract in favor of KCDG until TID complies with all state laws, and district rules, including, but not
limited to, public records laws, public contracting laws, TID’s Bylaws and its Board Duties and
Responsibilities Policy. Mr. and Mrs. Bishop have put the TID Board on notice that it is out of
compliance with these laws and governing documents, and will consider all legal remedies should the
Board move forward with an irrigation contract or transfer of water storage rights from TID in favor of
KCDG.

Sincerely,

GARVEY SCHU;E,%ERT BARER

(L.

Jennifer Bragar

JB:dw

Attachments

o Kenneth Rieck
Client

PDX_DOCS:518164.2
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After Recording, Retura To:
KC Development Group, LLC
63560 Johnson Rd

Bend, OK 97701

No Changes to Tax Statements,

IRRIGATION CONTRACT

{(WATER STORAGE EASEMENT AGREEMENT)

Tumalo Irrigation District, hereinafter referred to as *“TID,” is an Oregon Irrigation District established under
ORS Chapter 545 Oregon Revised Statutes. KC Development Group, LLC, hereinafter referred to as "KCDG”
is an Oregon limited lability company and the owner of real property described in “Exhibit A," attached hereto,
and incorporated herein by this reference. Together, they are “Parties” to this Agreement, '

RECITALS
WHEREAS, TID holds a valid water right pursuant to Oregon Water Resources Department Certificate
Number Jobfd ("Certificate™) to store 1100 acre feet of surface water at what is commonty known as Upper
Tumalo Reservoir in Deschutes County, Oregon; and

WHEREAS, KCDG desires to assist in storing 108 scre feet of the water (the "Stored Water”) currently
stored at upper Tumalo Reservoir, on its property described herein in “Exhibit A” (Subject Property); and

WHEREAS TID is willing to allow KCDG to hold the Stored Water authorized to be stored under the
Certificate in exchange for payment to TID;

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:
AGREEMENT
1, The above recitals are incorporated herein.

2. TID will permit KCDG to store 108 acre feet of water in the ponds located on the Subject Property
described in “Exhibit A," particularly in the ponds (the “Ponds”) described in “Exhibit B," attached hereto and
by this reference incorporated herein. (TID shall also deliver surface irrigation water to Subject Property, which
water shall pass through the Ponds but shall not be stored on the Subject Property or in the Ponds, and such

additional delivered water shall be used for irrigation in accordance with other irrigation rights held by KCDG,
and not the subject of this Agreement.) ‘

1 - WATER STORAGE EASEMENT AGREEMENT

Attachment 1
Page 10f5
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S 3. KCDG agrees to pay to TID certain consideration to hold the Stored Water on KCDG's Subjeet
Property. Said consideration shall be made by payment of $50.00 per acre foot of water right, per year, payable
by check or other form of payment to TID on or before March 1¥ of each year, commencing on

May (3PS o for the first year, and to be paid by March 1™ in each subsequent year for the following
jrrigation season. The initial charge of $50.00 per acre foot shall be adjusted annually by the same percentage
change made by TID in the total annual assessment and other account charges for sach acre of land on TID's
Certificate and entitled to irrigation pursuant to ORS 545.484, or by subsequent statute as that may be changed
by Oregon's Legislature in the future. Payment is based on one acre feet of storage allowed under the storage
right, Failure to make payment following 30 days written notice to KCDG is a default under this Agreement.

4, The obligations represented in this Agreement are contingent upon the Oregon Department of Water
Resources ("OWRD") approval of the transfer of the desired portion of the storage rights under the Certificate
to the Exhibit B” ponds, The approval of and a new certificate issued by the OWRD) shall have the final proof
submitted to OWRD by March 1, 2018. In the event OWRD does not approve the transfer of storage rights to
the Ponds, this Agreement shall become null and void and of no further effect.

5. As further consideration for the transfer of the storage rights from Upper Tumalo Reservoir to the
Ponds, KCDG shall pay all filing fees, engineering fees, reimburse TID for reasonable legal fees expended, staff
time expended by TID personnel and any other costs or fees incurred by TID for the purpose of making the
subject transfer or attempted transfer of storage rights from the certificate to the Ponds, Reimbursement to TID
shall be made within 30 days of submission of the bill by TID to KCDG, Fatlure to make payment within 30
days of written notice is a default by KCDG under this Agreement. In the event OWRD does not approve said
wransfer, KCDG shall not be entitled to any refund of fees and costs paid to TID.

6. Upon execution of this Agreement and thereafter, and subject to approval of the transfer described in
Paragraph 4, above, KCDG grants TID a perpetual Non-Exclusive Easement across the Subject Property and
the Ponds for the purpose of examining the Ponds to assure itself of compliance by KCDG to this Agreement,
KCDG agrees to maintain the Ponds in acceptable condition to store the water allowed under the storage
right. Maintenance of the Ponds, water conveyance lines, and any other construction necessary to accomplish
the intent of this Agresment are to be borne by KCDG. Any repairs, adjustments or other construction deemed
necessary by TID to comply with this agreement shall be performed by KCDG, or at KCDG’s expense,

7. Inthe event KCDG fuils to perform or is otherwise in defauit under this Agreement, upon 30 days
written notice from TID or such longer period as is reasonably necessary to perform, TID shall be entitled to
apply to OWRD to transfer the storage rights from the newly created certificate back to Upper Tumalo
Reservoir, and KCDG hereby appoints TID its Attorney in Fact to consummate said transfer back to Upper
Tumalo Reservoir,

To effectuate this transfer, TID shall use a District temporary transfer under ORS 540,570, This
temporary transfer will be good for a period of one year. If an additional year is necessary for KCDG to prove
up and accomplish all items required for the transfer of the stored water to the Ponds, such additional one year
temporary transfer as needed will be filed. In order to qualify for a permanent transfer, KCDQ shall be required
tol

A. Fill the ponds with 108 acre feet of water, and in the event the ponds will not hold at least said
amount, the permanent transfers shall be reduced to the amount of acre feet of water actually held by the Ponds.

2 - WATER STORAGE EASEMENT AGREEMENT

Attachment 1
Page 2 of 5

Appendix A027



L o L S oy b 40 8= 4 S

B. KCDG will transfer the surface irrigation water rights currently appurtenant to the Subject Property
aren of the Ponds, and will transfer the rights to another irrigable area, The 1mgatlon rights, when transferred,
shall be proven up and are a further condition that must be completed before TID is required to apply for ]
permanent transfer of the stored water,

8. TID will renew the temporary transfers on a yearly basis as long as KCDG is proceeding in good
faith to complete the preceding items A, and B. Once items A, and B. are completed, then TID agrees to
consent {o the permanent transfer, If water is available and KCDG fails to store the acre feet of water
authorized for storage pursuant to the new storage water right certificate given by OWRD for & period of 5
irrigation seasons, fails to beneficially apply water to land with water rights to be serviced by said Ponds fora
period of § years, fails to malntain the Ponds in a proper, safe condition, complying with applicable all Federal,
State and Local Laws, Rules and Ordinances, or to comply with the By-Laws, Rules, Regulations or other
requirements of Tumalo Irrigation District then TID may proceed under ORS chapter 540 to have the water
storage rights moved to another location.

9. This Agreement is binding upon the parties, their heirs, successors, and devisees,

§0.  The parties understand that the law firm of Carl W. Hopp, Jr., Attorney at Law, LLC, has served
as legal counsel to Tumalo Irrigation District in the negotiation of the terms of this Agreement, and does not
represent KCDG in connection with this Agreement. KCDG acknowledges that they have consulted with their
own legal counsel or have knowingly waived the right to do so.

11.  The rule of construction that & written instrument is construed against the party preparing or drafling
such written instrument shall specifically not be applicable to the interpretation of this Agreement, and any
documents executed and delivered pursuant to, or in connection with this Agreement.

12.  If any arbitration, mediation, or other proceeding is brought in lieu of litigation, or if suit or action is
instituted to enforce or interpret any of the terms of this Contract, or if suit or action is instituted in a
Bankruptcy Court for a United States District Court to enforce or interpret any of the terms of this Contract, to
seek relief from an automatic stay, to obtain adequate protection, or to otherwise assert the interest of Seller in a
bankruptey proceeding, the party not prevailing shall pay the prevailing party's costs and disbursements, the
fees and expenses or expert witnesses in determining reasonable attorney fees pursuant to ORCP 68, the actual
cost of a litigation or foreclosure report, and such surs as the court may determine to be reasonable for the
prevailing party's attorney fees connected with the trial and any appeal and by petition for review thereof.

Dated this 13 day of-April, 2014

my
TUMALO IRRIGATION DISTRICT KC Development Group, LLC
P
By By “\ LA %/
Ken Reick, Manager Eric Cadwell, Managing Member

3 - WATER STORAGE EASEMENT AGREEMENT
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17-11-13-NE/NW-00818
17-11-13-NW/NE-00819
17-11-13-NW/NE-00820
17-11-13-NW/NE-00821
17-11-13-NWNW-00822
17-11-13-NE/NW-00822
17-11-13-NEMNW-00823
17-11-13-NWINE-0Q823
17-11-13-NW/EW-00823
17-11-13-SEMNW-00823
17-11-13-BWINW-00823
17-11-13-NW/ISW-00824
17-11-13-SE/NW-00824
17-11-13-8WINW-00824
17-11-13-BWINW-00828
17-11<13-NENW-00828
171 1-13-NWINW-00829

ATTACHMENT A"

Subject Property located on the following lots

Attachment 1
Page 4 of &
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ATTAGCHMENT B
The Ponds located on the following tax lots
Al are 17-11-13

Pond#1
NE/NW 00828
NW/NE 00828

Pond #2 )
NW/BW 00824 & 00828
SE/NW 00824 & 00828
SW/NW 00824 & 00828

Attachment 1
Page 5 of 5
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WATERWATCH

o~

PROTECTING NATURAL FLOWS IN OREGON RIVERS

June 6, 2014

Doug Woodcock

Director of Field Operations Division
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

Dwight French

Water Rights Administrator

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

Re: KC Development Group use of Tumalo Irrigation District Water
Dear Mr. Woodcock and Mr. French,

It has come to our attention that KC Development Group (KCDG) is seeking water from Tumalo
Irrigation District (TID) to store water in two new reservoirs. As we understand it, KCGD is planning
on entering a contract with TID to seek a temporary transfer of TID’s Upper Tumalo reservoir right
(cert. 76684) for the larger reservoir (104 AF) and are relying on the “Bulge in System” concept for the
smaller reservoir. The smaller reservoir will serve as an aesthetic feature for some luxury homes, the
larger is to serve as a water skiing reservoir.

It has also come to our attention that the project is well underway, and that the smaller of the reservoirs
has already received water from TID. We understand that TID is preparing to submit a temporary
irrigation district transfer application for the larger reservoir to the WRD in the very near future.

WaterWatch has a number of concerns regarding the legality of the proposed ponds/reservoirs. These
concerns include but are not limited to:

e Bulges in the system are not allowed by law: There is no statutory authority for the concept of
“bulges in the system”. Under Oregon law all new ponds and reservoirs must have a permit.
Oregon law allows for one very limited exception, but this only applies to reservoirs that store
less than 9.2 af or have a dam height of less than 10 feet that were built before 1995 and
registered with the WRD before 1997. ORS 537.405. If pond owners did not register by 1997,
their ponds are illegal. Regardless, all reservoirs/ponds built after 1995 require a reservoir
permit.
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e FEven if “bulges” were legal, the KCDG “bulge” doesn’t meet the WRD enforcement guidelines;
Despite the fact that there is no statutory authority for the concept of “bulges” in the system, the
OWRD has “contemplated” these in their enforcement manual as uses that “may” not need a
permit. According to the state, these bulges must be (1) temporary, (2) store natural flow (under
a surface water water right) that might not be there at a later date, (3) hold water as part of an
irrigation or other water delivery system, (4) for periods of not to exceed 10 days for agricultural
purposes or more than 72 hours for non-agricultural purposes, and (5) must be completely
drained at the end of the season. WaterWatch does not believe “bulges” in the system are legal
as there is no statutory authority for this concept, however, regardless, the use of water as
contemplated by KCDG clearly does not fall within the sideboards considered by OWRD. This
is permanent pond to serve year-round aesthetic purposes; it is not temporary by any stretch of
the imagination. The water is coming from Tumalo Reservoir, not a live flow right held by
KCDG. It is unlikely, given the use, that the water will be held for less than 72 hours and/or 10
days depending on the ultimate use of the water (if any). And, finally, it is unlikely that KCDG
plans to drain the reservoir outside the irrigation season. KCDG’s reservoir needs a reservoir
permit,

o KC Development does not have a reservoir right for either reservoir: Regardless of the source
of water that will fill the new ponds, the construction of a reservoir or pond of any size needs a
reservoir permit issued by the OWRD. Depending on the size of the impoundment, KC
Development needs to procure permits under the regular permitting statutes (ORS 537.400) or
the alternative reservoir statutes (ORS 537.405). The OWRD’s Water Right Information
System shows no record of a storage application submitted by either KCDG or TID for these
new ponds/reservoirs. We believe KCDG must go through the regular water right process, not a
transfer process.

o Measurement and Reporting: By statute, irrigation districts must measure and report their water
use under each water right on an annual basis. ORS 573.098, OAR 690-085-0010. We could
find no reports in the WRD’s system for TID’s Upper Tumalo Reservoir Storage Certificate
76684. To ensure that any action taken by TID with regard to supplying water to KC
Development does not cause injury and/or enlargement, the WRD should ensure that TID is
reporting as required by statute. Oregon operates under the “one fill” doctrine, meaning TID
cannot store more than a total of 1100 AF per year in Upper Tumalo Reservoir, regardless of
leakage issues, transfers, secondary storage rights in excess of storage capacity, etc.

e Injury Issues: The OWRD cannot approve a transfer application that will cause injury to
another existing water right. By rule, injury to an existing water right means a proposed transfer
would result in another, existing water right not receiving previously available water to which it
is legally entitled. OAR 690-380-0100(3). It is unclear at this time what measures the TID
would undertake to ensure that there is no enlargement of the original right. At the very least, if
the WRD were to allow a transfer, strict measurement and reporting should be required of the
both TID’s Upper Tumalo Reservoir and KCDG’s reservoirs.
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e Competing water rights: Upper Tumalo Reservoir is filled by a storage right that is limited to
1100 AF. TID already has two secondary water rights to this stored water whose total is in
excess of this amount.! Moreover, the right that allows for broad use of this stored water is
limited to “supplement all uses and lands served by Tumalo Irrigation District”. We read this as
being a “supplemental right”.? Supplemental rights can only be used to make up a deficiency of
supply of a primary right. Thus, water under this secondary right can only serve as supplemental
to a pond/reservoir that has a primary reservoir right and the source of that pond is insufficient to
meet its needs. As noted, KCDG does not have a reservoir right for either pond. It is unclear at
this time how KCDG’s request will interact with these other water rights.

WaterWatch anticipates reviewing the transfer application once it is noticed in the public notice.
However, we wanted to submit our concerns to you in advance as the issues raised by the proposal are
broader than those that will be addressed in any transfer and/or permit decision. We believe that the
WRD should require KCDG to apply for two reservoir permits for their project. Moreover, KCDG
should not be able to store water until they have valid permits in place. The WRD should also require
that TID submit annual measurements reports to the WRD on all of their water rights, including Upper
Tumalo Reservoir, regardless of the outcome of the KCDQG issue.

Sincerely,
Kimberley Priestley

Sr. Policy Analyst

cc: Jeremy Giffin, District 11 Watermaster

' It is unclear how this was achieved as WRD cannot issue secondary rights for stored water that exceed the amount allowed
to be stored under the original reservoir right. See Certificates 88894 (1100 af of supplement use, originally irrigation
expanded to multiple uses) and 76106 (mix of live flow and storage for irrigation)

2 The original permit for this water was for irrigation. It is unclear how the WRD was able to approve a transfer from
irrigation to the multiple uses of irrigation, pond, industrial, domestic, supplemental irrigation etc. without running afoul of
injury/enlargement prohibitions.
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A Blueprint for Building a Private Ski Site

Source: htm:j/'www.waterskimag.com/fma‘tur&&/?ﬁOOl/OtX»/Olia%iuemin&-»fonbu%l(iing;a-g)rivatmskivsitn‘/

Hickman
2002-04-01

A Tale of Two 5ki lakes
PART 1

imagine this scene: You're on a perfectly glassy take, ready to take what Is sure to
be your personal best sialom ride. You stretch, hop on the swim step, push your
feet into your bindings, slither into the unbelievably smooth water, and give the
signal that everything is all clear. Wait. Here comes Joe YO cruising exactly
perpendicular to the slalom course between you and the end gates. He waves as
she goes by because he knows he has been an outstanding boater by refraining
from actually going through the course. Nice rollers. Sound familiar? Public lakes,
private lakes. What's the difference? If there is more than one boat operating at
a time on any lake, there is the potential for bitterness. Why not direct that anger
and negative energy into something more positive? Like building a private ski
lake!

if you're ready to take the plunge into this twisted form of land development, you
need to know this is not something you will be ableto doina month ar even a
year. it will take money, time, dedication and, above all, an understanding boss.
1t will cost more than twice as much money and také more than twice the time
you can possibly estimate. You will make enemies, people will think you're going
1o ruin their lives and kill their children, Your phone bills will skyrocket and your
money will evaporate. Your friends will give you advice or convince you to give
up, and the government will tell you what to do. You will get very muddy.

i arn an electrical engineer and my pariner, Randy Hocking, 15 a CPA. So why
should you listen to us? In our quest for the ultimate ski site, we acguired some
wisdorn we would like to share. We spent countless hours researching and
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preparing plans, permits, and contracts, and made presentations to town councils
and county commissioners. We learned to use computers in ways Hewlett and
packard never intended and put up barbed wire fences wearing suits and ties,
Does one go to school to learn how to seek out and create perfect water ski
Jakes? Mot usually. By telling you some of the highlights of our project, from
finding the site and getting the permits 1o its design and construction, you will
surely see how these different aspects could apply to your own site-should you be
obsessed and/or possessed enough to build one.

Our project, called "Laku Landing" (pronounced Lock-o00) is finished with the
permitting and design phase, and is now under construction. The property is
1ocated 40 minutes north of Denver in Windsor, Colorado, and will consist of two
tournaments skilakes, six home sites, and a Christmas tree farm. Laku, we think,
is from the Latin word lacy, meaning fake. To this day we are not completely sure
how we came up with "Laku Landing’ in one of your late-night planning sessions,
but we are sure there were many late-night planning sessions.

Finding A Perfect Site And Striking A Deal

What is perfect? In building your ski lake, the obvious first step is finding the site.
There are many factors that will indicate if you have found it or if you should keep
looking, How much can you spend? What will the water source be? Are the size
and shape adequaie Tor the lakes and other development? Where is it located?
How will you dig it? All these things are interrelated. The farther you are from an
urban center, the less expensive the land may be, but remember that a piece of
land 20 minutes from downtown Los Angeles might cost $1 million an acre, while
property 20 minutes from Denver may cast 541,000 an acre.

One of the first things we did when studying a potential site was to buy aerial
photos from the county courthouse, These photos were then digitized into
computer and different lake designs were super imposed on them. From this we
could tell the size and shape of the Jake(s) we could build. If you don't have a
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computer with adequate software, lakes can be cut out to scale on paper and
placed on the aerial photos.

Dolars vs, Pariners

How much land can you afford? What is the down payment? How will it be
financed? How many partners do you want? The more partners you have, the
mpre property you will probably be able to afford. In addition, the amount of
work ahead is staggering, so you will probably want some help. On the other
hand, imagine getting anything done with eight partners who all think they're in
charge-but don't really do any work.

Remember, you probably want to ski together once the site is finished. Just Add
Water; Depending on the location, your water can come from the ground water
table through seepage or a well, an irrigation ditch, a river, rain water drainage, or
any other legal water source available. It is not likely you will use a garden hose
hooked to city water because you will be needing millions of gallons, not only to
filt the lake, but also to replace any loss caused by evaporation. '

Our Property is adjacent to the Cache la Poudre River, right next to the Rocky
Mountains of Northern Colorado. This means we can expecta géod vear-round
water flow and hence a high water table; although in Colorado, there is alaw that
states we must pay for the evaporation caused by exposing ground water to the
atmosphere. You need to be aware of similar laws in your area.

How Big Should R Be?

Laku Landing is 133 acres, but not all of that is needed for the skilakes. In
determining the required property size keep in mind you will need about 15
water-surface acres for a comfortable three-event lake that's 2,200 by 300 feet.
Because nobody wants the shores of their lake to be coincident with their
property line, you should have a minimum of 75 feet of solid ground surrounding

A
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the lake. This will allow for spectators, RV parking, and camping. Therefore, you
can figure the minimum size chunk of ground you will need is no less than about
23 acres.

Be aware that 23 acres is useless if it is not the right shape. Limit your search to
property that's nearly a haif-mile long, so it can accommodate a lake at least
2,150 feet in length. It's possible to have a shorter lake, but then the set-ups will
be tight, but then the set-ups will be tight, rollers will not dissipate before the
next pass, and you'll be sorry.

Let's Make a Deal

Up until this point, you have been trying to make a decision as to whether or not
a certain site is right for your project. If everything appears to be suitable, It's
time you may want to consider hiring an attorney,

The cost of legal advice sometimes clouds a person's decision to retain it. Usually,
a good lawyer can recognize a potential problem in your deal and easily save you
the amount of his or her fees should the problem go unnoticed.

Cur recommendation is to get an attorney involved early in the project so he or
she can be familiar with the deal, but do all the leg work yourself and let the
tawyer look over the final product before anything is signed. That way, when you
have a question, the attorney will not need to spend a great deal of time
becoming familiar with your entire project and will be able to study only the
question at hand, If the attorney does everything from drafting the contractto
presenting the seller with the offer, you will rack up substantial legal fees. In
contrast, if you get a few hours of legal advice at different times during contract
negotiations, the cost will be tolerable and potential problems may be avoided.

Real estate offers are usually initiated by the buyer and use a standardized, fill-in-
the-blank contract you can buy from most stationery stores, The terms of the
offer will speli out the price, financing, down payment, earnest money, closing
date, and other details pertaining to what you will actually be purchasing.

4
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Although the terms are important, it is crucial you build encugh contingencies
o the contract, This will enable you to get out the deal if something goes
wrong, even if you happen to find a belter piece of land. The contingencies you'll
need will depend mostly on the land you're surchasing, but some example
contingencies that should render your contract null and void are:

Procurement of the necessary permits needed 1o implement your project
Andication of sufficient water to malntain a certain lake depth
Satisfactory completion of a soil/geclogical survey

-Usable access 1o the properly

The first contingency listed above will work for most anything if you simply don't
apply for the permits by the closing date. A competent real estate attorney will
help you with any other contingencies you will need, so make sure you retain one,

Getting the Permits and Dealing with Your Enemies

We have heard stories of two sites not getting the required permits where the
owners just went ahead with their project. Once discovered, the lakes had to be
drained and all activities shut down while the owners went through the correct
process. If they hadn't been able to get their permits, they would have been stuck
with the land anyway. Never buy any land unless you already have the permits to
implement your project. If you have the tand under contract with a contingency
for getting all necessary permits, you are covered.

What Permits Will You Need?

Do your research by going to the planning department of the county of city that
fhas jurisdiction over the property In question. Be prepared to jump through
hoops, but most of all get to be friends with the planner, because he or she can
make your like miserable or wonderful.

*
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The permits needed will vary from region to region, but the overall theme of most
permits is to make sure you {a} don't ruin your neighbors' lives; (b) have thought
out and docurnented every aspect of your project; and {¢) let the publichave a
chance to complain. Here are the permits we needed to obtain:

-Special Use Permit. This is needed because our use goes beyond the uses
allowed by right {Le., ski tournaments).

-Copstruction Dewatering Permil. This aliows us 1o pump water out of the lske
area 0 we can drive excavation machinery in and drive It out agein.

~Evaporative Augrmentation Plan. In Colorado, the Water Court {a court that
makes rulings on water rights) determines how much evaporation we are causing
by exposing underground water 1o the atmosphere, We must pay for this,

~Dust Control Permit. The health department uses this permit to ensure
reasonable dust levels are maintained during construction,

~-Mined Lake Reclamation Permil. A sufficient bond must be posted to guarantee
that if we don't complete the project, the land will be returned to its initial
condition.

-HBuilding Permits. Every struciure o be built onsite, including our entrance sign,

needs a building permit.

~Flood Hazard Permit. We had a study performed showing we would not
adversely affect the flood plain.

-A waiver stating we would not sue the Department of Wildlife for any damage
caused by reindear o our Chrislmas tree farm. We think this was a joke.

Application For Permils

Of all the described permits, the Special Use Permit was the most important. [t
was the cornerstone of the whole permitting process from which all other permits
were based. It required a detailed textual and graphic description of the project,
two planning commission public hearings, and a final public hearing before the
county commissioners.
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Al of the other permits used data generated from the special Use Permit. The key
to success for any “use permit’ such as this is to prepare and present your plan
with lots of graphics and easy- to-understand concepts. For example, a key
theme to ours was the lack of suitable ski sites in the area for national-level
competitive training. Another point we tried o stress is the contrast between
competitive skilng and recreational boating and how these two legitimate
activities cannot exist on cormmon bodies of water.

There are two extremes when preparing permits: Do everything yourself or pay
somebody to do it for you. The textual description of your project is sornething
you should do yourself, while the graphic descriptions can be done by an
engineering consuiting or graphics arts firm, but the cost can be high, We did it
ourselves, but we had access to good computers and powerful software. Hand-
drawn sketches will not do the job uniess they are done carefully and 1o scale,
The more professional your presentation looks, the better chance you have of
convincing people you know what you're doing.

ARer submitting your complete proposai, our planner distributed the proposal 1o
all the governmental agencies she thought appropriate: the Army Corps of
Engineers, EPA, Department of Wildlife, Soil Conservation Service, Fire Protection
District, Health Department, and many more. Every agency that could possibly
object to any part of the project, "Gravel Mine," and the dates of our public
hearings were seat to the adjacent properly owners.

They're Building a Toxic Waste Dumgp

We might as well have. Word spread like wildfire of developers who were going
to rape the land, flood the countryside, and quadruple the mosguito population.
A few negative Jetters 1o the editor in Windsor newspaper defined what the
enemy hated about our project. The issues expressed included noise, gravet truck
traffic, and the "what is this going to do for me" syndrome. As it turned out,
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there were five people who were strongly opposed to ur project. Once they
distributed leaflets, almost 100 people showed up at our first public hearing with
the word "hynch” written on their faces.

This hearing lasted for two hours with concerns and complaints getting repeated
again and again. Our patience wore thin, and it was difficult to answer people's
accusations with a smile and & "ves, sir no, ma'am.” But we kepl our composure.

When the barrage of grunts and moans finally subsided, it was the planning
commissioners’ turn 1o state their concerns, We were prepared for the worst, but
we naver could have anticipated what followed. Instead of the commissioners
accusing us of pillage, they attacked the audience: How can you treat these
gentlemen this way after all the time and professionalism they put into this
presentation? If any other developers were treated the way you have treated
these men tonight, there wouldn't be any development anywhere. How can you
ask what this project will do for you? When you build a barbecue pit in your back
yard, do you invite me? We were loving it. This was the beginning of the end for
our rivals. And it was all because we were prepared and never argued with the
enemy. It was important to make them appear they had lost control of
themselves, while we had a level headed answer for everything, even if it was "l
don't know."

By a complete coincidence, another itern on that evening's agenda was the
announcement of the construction of & multimilion-doliar sewage treatment
facility on the Jacoby Farm. The Jacoby Farm was a previous candidate for Laku
Landing before that deal fell through. Perhaps it made people wonder if the
qualities desirable for a ski lake might also be desirable for a sewage treatment
plant, This could have been an interesting defense to any opposition, although
we didn't use L.
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At the next bwo hearings, Tewser and fewer people presentad opposing arguments.

EJ

had heard their negathve remarks *e@wt ) 50 rmany times, we were too well

x; 1“1

7 e

prepared for themio do g i vou ler the opposition know about your
gt whial m-@y’f@ upset about and project early, you
i

project sarly, ymz can find

vap find out what they're upsel s o anpease them, or classify

them as non-threatening.

A perfect exarnple of this was the areount of noise {in pur hea

ﬁ,fs we alhways
Ay

used the word "sound’} the enciry expected from o tournamant skisite, |
researched the Jaws ont he topic of lega

| sound levels and ;}é-,rformed and
published an extensive analysis of the sound levels generated by lake construction

e

and tournament towboats, This made the opposition sound stupid when they

made thelr cormplaints because we had proven we would easily be within legal
noise timits,

At the final hearing, we receivad ananimous spproval of our project. The time
and effort we sut into our documentation and presentation mada the difference

between aporoval and denial. Remember, i pays 1o do vour homework.
¥ y

A Tale of Two Sii Lakes
PART 2
Specialty Ski Lake Design, Dimensions, aind Construction

When we left off with the first part of this article last ssug, we had received all
the permits necessary for the construction and use of two wosld-class
tournarment lakes situated just outside of Denver, Colorado, @ project we named
Laky Landing. We were on top of the world, but if there was ever an analogy in
Were <§vmr;g somparable to the mountain climber's "false summit,” we were there.
The only thing standing between us and the ultimate ski site was about 500,000
cubic yarfjs of dirt, clay, sand, and gravel. We were a1 the costliesy, most difficult
and by far the most crucial stage in our project. A poorly designed dake is pretty
tough to change once #'s Hnished-if 1t ever gets finished.

]
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i you pay someons g do it f r you, a tournament-quality skilake can be dugin
about 30 1o 45 days. Granted, you cmn*‘ be skiing in fess than two months, but
the price of a private contractor can de astronomical.

Cost is also the reason many man-made ski sites are so shallow, running
anywhere from ankle-1o waist-deep. For example, in the deserts of Califarnia,
most of the lakes are about four feet deep in the middle, with the bottoms
tapering up gently all the way toward the shore. This saves on excavation €osts,
and you'll use less electricity pumping water into the lakes than you would if they
were deeper.

A reasonable charge to move one cuble yard of materiat is about $1, although this
figure varies depending on many factors especially the distance it must be moved
and the current price of fuel, For a comfortably sized lake that is 15 acres wide
(43,560 square feet to an acre) and four feet deep (minimum), you have
2,613,600 cubic feet {or 96,800 cubic vards) of material to dig. Therefore, the cost
would be about $96,800 1o have that 15acre lake dug for you. Ouch,

in the case of Lake Landing, we rely on the groundwater table for our water
supply, and it fiuctuates between zere and five feet below ground level. Clearly, o
lake four deep was unacceptable in our situation, so we decided 1o dig a
minimum of 10 feet down, Suddenly the tost is up to almost 5250,000 per lake-a
whopping half » million doliars for the two lakes, There are prople out there who
can afford this, but why spend 1t if there are alternatives?

For example, you can dig the lake yourself. You can rent heavy equipment 10 get
the job done, and if you plan 1o have a ski club at your new site, the members can
be a good source of labor, The equiprent you need depends on the type of soil to
be removed, but 2 Ioader, excavator, and dump truck can work together as a
good team. The excavator breaks up the ground and the loader puts itin the

10
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dump fruck 1o be carried away. Digging 2 96,800-cubic-yard inke with a five-cubic-
vard loader takes 19,360 scoops. Dbviously, digging a lake In 30 days would
require many teams. if the ground is relatively dry, eanthmovers or scrapers are
more efficient, but they get stuck easily,

i you decide 1o do ¥ ymrsﬁ H-teware., Consider what happensd the last thme you
thought yo yigd heaper than the experts, it actually turned
out to be cheaper, it 'pmb by looked it, oo,

do sonr m*hii’ag i

Another option is to find contractor who wants the malerial enough to dig the
lake for fs ee or maybe even pay you. The key is to find the correct market. Our
property is rich with gravel, and there are many companies that use considerable
amuounts of gravel for contracted jobs. Unfortunately, the distance from the site
to the job where the material is needed will significantly affect the demand for
your free material, This is becauss the cost of trucking is usually greater than the
cost of the maierial itself,

Speciaity Lake Design

¥

The design of a tournament ski fake is dictated by the type of skiing for which it
will be used. ifit is used Tor all events, compromises must be made because the
needs of some events confiict with the nesds of others

S0 what constitutes the perfect four-event take {slalom), tricks, jumping, and
barefooting)? The dimensions chart shows minimum, nominal, and fuxury
dirnensions needed for each svent, & minimum dimension means minimum
acceptable safely and conveniance levels can be met. Nominal is a more
cormfortable dimension that reguires fewer special driving technigues to provide
good water to the skier. A luxury dimension is not completely necessary, but if
vou can get away with it, vou will be bapoy every pass down the lake. Our table
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merely sets guidelinzs-some skiers might have different reasons for using
different dimensions, Any comments with regard to iske dimensions are
welcomed so information can be passed on 1o other readers.

The Slalom Lake

Rarefoot Lake in Fort Collins, Colarado, is what can be described as a minimum-
length ski lake for an 850-foot, six-buoy slalom course. it has 1,600 usable feet,
which leaves only 375 feet at either end for the turnaround and setup. This
situation usually forces the skier to drop at each end and walt about 15seconds
for the rollers to clear from the previous pass. A 2,150-foot lake will have 650-foot
setups at either end. This is a good amount, although the driver must swing little
to the right as the skier leaves the course so there are no rollers on the setup for
the next pass.

These problems vanish when the lake 2,400 feet long. If it is any longer, a big
disadvantage is the amount of gas and time that is wasted traveling the extra
distance each time the boat makes another pass.

When considering the width needed for a slalom lake, there are a couple of
conflicting elements: wind protection and safety. The prime motivation for
building narrow ski lakes is to prevent waves from forming In strong winds. The
shorter the reach, or the surface the wind is blowing across, the better. A 175-
foot-wide lake will have 50 feet of water between the buoy and the shoreline.
Anything less than this and the skier runs the risk of tumbling onto shore after
going out the front. At a 225-footwidth, there are 75 feet of margin, which is
more than adequate. Any wider than this, and the reach is greater for waves to
form from the wind.

The Jurnp Lake

12
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OF ail the dimensions needed for a jump lake, perhaps the most critical Is to heve
about 125 feet of water between the jump and the adjacent shoreline, Assuming
rhe boat travels o maximum of 75 feet from the far edge of the jump, and the
skier travels a maximum of ;:’5 fael gway from the boat before the final cutto
jumnp, the minimum width of the lake at the jumnp is nearly 275 feet. A typical
sump lake will be about 300 feet wide a1 the jump 1o allow for some spaced
bhetween the skier and the shoreling uursmg the pre-iump cut §

desire to have the narrowes? Jake possible for wind concerns and lower
ia §<s:~3'5 1o Hair out near the jocation of the jump.

excavation costs, s common for

{’J

There are @ fow options when ?g, ring the length of 2 jurnp lake, The jJump course
itself is about 920 feet long, and alter tek%ng into account the distence used for
the setup before and the rid-emmui afier the course, 2,000 feet {s the absoiuls
minimum needed, Those who jump 5hcm - distances will be able 10 get away
with a shorter lake, but for a worid-record poo, the jumper will use every inch
available.

The basic problern with a short jump lake Is that the jump will be located between
the four and five ball of the slalorm course, so the lake will need 1o be wider there.
This can cause rough-water problems for the slalomers. If the lake is longer than
2,150 feet, the jump can be adjacent 1o or even beyond the entrance gates,
leaving the slalom-course portion of the lake &5 narrow as possible

Figure 1 shows three such configurations graphicaily. In all of these scenarios, the
slalom and jump courses overiap, so thres to

e bhuoys may need 1o be removed
from the slalom course when jumping. Depending on the buoy anchor system, 1t

o

ran be relatively simple to either submerge or rermove the confiicting buoys.

The Trick Lake

A 1rick lake has the fewest constraints, since the boat speeds sre sp much slower
than In the other avents. For example, if a skier is tricking at 2 speed of 18 mph,

13
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the distance traversed during s 20-second pass is 528 feet. Even though room is
needed at each end for the wrnarcund and warm-up before the start of the trick
course, 2 1,200-foot-long Iake 5 quite adequats for any level tricker. Most of the
time when working on a new trick, many attempts will be made before you get it.
{Mow many times does it take 10 learn a hand-to-hand wake O withowt sliding it
This scenario illustrates when s nice 1o have a longer lske,

The width basically doesn’t matter as long as itis greater than 100 feet, Mos
trickers use ropes shorter n 50 feetl, and a tricker hardly sver pu%%s wider 1
15 feat from the wake. A1 :mn feet wide, the daredevil stunt tricker who gets 3
widle of the boat as possible, exglodes toward the wake, lsunches into the gir,
peirforms a tucked front flip, and lands on his head 20 fem; beyond the wake will

stifl have alittle room to spare, These dimensions are also appropriate for
kneeboarders,

The Barefoot Lake

My limited barefooting ability further accentuates the footer's need for glassy

water. The smoother the water, the less the likelihood of catching a tos. Using the

reasoning given earlier, this means the lake should be as narrow as possible, Also,

it the lake is oriented so that the prevailing winds are blowing across the lake
instead of down it, the water will be smoother.

The barefooters who ski at Barefoot Lake do thelr thing over only 1,600 feet of
water, This seems a little ridiculous, but “mey are hi 1SRy writh the sstxaaﬂon
Assuming a loke will be used for bﬁref@otmg as wall as slalom, 2,150 festis @
regsonable dimension to consider. A 2,600-foot luke, however, will help give the
footer more time-especially as the bosl speed approaches 40raph.

& Bird's Lye View

14
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Figure 2 shows the designs of the lakes at Laku Landing, excluding the turn
islands. Although the reasons behind the dimensions we chose are described
above, be aware there are many 7ight answers to the guestion, "What are the
perfect lake dimensions?” and an infinite number of wrong answars, Qur lakes
appear to be wider than the dimmensions given above because we have accounted
for Huctuation in water level, The sloped shorelines will causs the lakes 1o narrow
as the water level drops.

Depth, Shorelines, and Turn Islands

The deeper a lake is, the cleaner it will be, because the sun will not be able to
penetrate to the bottom, and plant life will not grow as rapidly. This is why
shallow lakes can have a disgusting seaweed and/or algae problem. There are
somes hallow lakes with very rocky bottoms that do not exhibit this condition
because vegetation cannot grow through the rocks very easily.

if the shorelines of the lake are too steep, the boat wakes will reflect off of them,
creating backwash. This is a terrible problem because the boat must stop every
few passes and let the water settle out. If the shorelines are gradually sloped, the
boat wakes will dissipate as they hit them, and no reflections will occur, If the
slope is too gentle, the water will be very shallow extending away from the lake
edge, and it may not be safe for skiing. Also, there will be a greater vegetation
problem near the lake edge since sunlight can penetrate to the bottom.

Figure 3 illustrates our shoreline design. The slope of the bottom at the point
where it intersects water surface is about 10:1. This means for every 10 feet you
travel away from the lake edge, the water gets one foot deeper. After a certain
distance we increase to a steeper slope of 3:1. Any sharp edge caused by a slope
change will be smoothed out in time erosion.

The purpose of a turn island is to create a convergence point for the boat wake as
the boat makes a turn at the end of a lake. Otherwise, a nice big roller can be sent

i5
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back down the course. Many tournament lakes get by just fine without turn
islands, but there is less room for error in the driver's technigue.

The big question in the design of turn islands is what vou build them with. if you
dig your lake and just leave the islands at each end, be aware of the potential for
them to erode away. Some lakes have the channel between the islands and the
lake edge dredged out every few yards, with the material piled right back on top
of the islands. The islands can also be made of logs, railroad ties, old tires, or
anything that is cheap and in abundance, provided it is a workable design. In any
case, the islands must be a minimum of 40 feet in diameter and their shorelines
must meet the requirements described above to eliminate backwash,

Now What?

If you are serious about building a ski lake, remember that all sites are different,
and what may work parfectly well for one may not work for another. in these two
articles, we have looked at finding the site, striking a deal with the appropriate
terms, designing the lakes, and building them. The breadth a depth of a project
like this could easily fill a book, and these articles only attempt to cover the
basics.

Perhaps the most important information to be learned here is that there are
many man-made lakes in existence, and nobody should attempt a feat of these
proportions without studying what other people have done, Maybe someday
people in everyday life will use the phrase, "Let's try not to reinvent the ski lake."”

16
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S,

Legal Counsel

Gty N o R S A SO RSN U]
% R mmm%n
1300 NW WALL STREET SUITE 205 » BEND, OREGON 97701-1360
TELEPHONE 541-388-6623
541-388-6624
FACSIVILE 541-617-4748

Davld Doyle, Leyat Counsel

Laurle £, Craghead, Assistant Legal Counsel
Christophar Bell, Assistant Logal Counsel
John E, Laherty, Assistant Legal Counsel

July 25, 2014

Elizabeth A Dickson Please Refer To
Hurley Re PC File No, 4/1-054
747 SW Mill View Way

Bend OR 97702

Re:  KC Development Group LLC
Dear Lix:

As I have emphasized before, to the extent KC Development Group LILC has expended, or intends to
expend, resources to create reservoirs, install footings for a dock or boathouse, or otherwise perform
work on the subject property that does not require County approval, it does so at its own risk and
without any guarantee that future County permits or approvals ~ including, without limitation, land-use
approval for construction of a cluster development or recreational lake, or building division approval
for construction of a boat house or dock — will be granted.

The County has encouraged KC Development Group LLC and its principals to apply for necessary
land use approvals first -- before devoting significant resources to improving the property - 50 as to
avoid the risk of commencing projects it will ultimately be unable to complete. Your client has chosen
to disrcgard this advice.

Please inform your client (again) that Deschutes County will review any future land-use or building
permit application on its own merits, and the County’s decision on such application will be governed
solely by consideration of appropriate criteria, Your client’s decision to expend resources on
improvemenis prior 10 obtaining nccessary County approval for his intended development project will
not be given undue weight or consideration in this process,

Sincercly,

s
“‘N—'«-—v:.:h

John E, Laherty
Deschutes County Assistant Legal Counsel

JEL/cs

Quality Services Performed with Pride
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IRRIGATION CONTRACT
(WATER STORAGE EASEMENT AGREEMENT)

Tumalo Irrigation District, hereinafter referred to as "TID," is an Oregon Irrigation
District established under ORS Chapter 545 Oregon Revised Statutes. KC Development
Group, LLC, hereinafter referred to as "KCDG" is an Oregon limited liability company
and the owner of real property described in "Exhibit A," attached hereto, and
incorporated herein by this reference. Together, they are "Parties" to this Agreement,

RECITALS

WHEREAS, TID holds a valid water right pursuant to Oregon Water Resources
Department Certificate Number _“#4£ 6 _§4/ ("Certificate") to store 1100 acre feet of
surface water at what is commonly known as Upper Tumalo Reservoir in Deschutes
County, Oregon; and

WHEREAS, KCDG desires to assist in storing 108 acre feet of water (the "Stored
Water") currently stored at upper Tumalo Reservoir, on its property described herein in
"Exhibit A" (Subject Property); and

WHEREAS TID is willing to allow KCDG to hold the Stored Water authorized to
be stored under the Certificate in exchange for payment to TID;

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:
AGREEMENT

1. The above recitals are incorporated herein.
2. TID will permit KCDG to store 108 acre feet of water in the ponds located on the
Subject Property described in "Exhibit A," particularly in the ponds (the "Ponds")
described in "Exhibit B,” attached hereto and by this reference incorporated herein. (TID
shall also deliver surface irrigation water to Subject Property, which water shall pass
through the Ponds but shall not be stored on the Subject Property or in the Ponds, and

such additional delivered water shall be used for irrigation in accordance with other
irrigation rights held by KCDG, and not the subject of this Agreement.)

1 - WATER STORAGE EASEMENT AGREEMENT
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3. KCDG agrees to pay to TID certain consideration to hold the Stored Water on
KCDG's Subject Property. Said consideration shall be made by payment of $50.00 per
acre foot of water right, per year, payable by check or other form of payment to TID on
or before March 1" of each year, commencingon JUNE /o, 2.0 }, ‘7 for the first
year, and to be paid by March 1% in each subsequent year for the following itrigation
season. The initial charge of $50.00 per acre foot shall be adjusted annually by the same
percentage change made by TID in the total annual assessment and other account charges
for each acre of land on TID's Certificate and entitled to irrigation pursuant to ORS
545.484, or by subsequent statute as that may be changed by Oregon's Legislature in the
future. Payment is based on one acre feet of storage allowed under the storage right.
Failure to make payment following 30 days written notice to KCDG is a default under
this Agreement,

4, ‘The obligations represented in this Agreement are contingent upon the Oregon
Department of Water Resources ("OWRD") approval of the transfer of the desired
portion of the storage rights under the Certificate to the Exhibit "B" ponds. The approval
of and a new certificate issued by the OWRD) shall have the final proof submitted to
OWRD by March 1, 2018. In the even OWRD does not approve the transfer of storage
rights to the Ponds, this Agreement shall become null and void and of no further affect. -

S. As further consideration for the transfer of the storage rights from Upper Tumalo
Reservoir to the Ponds, KCDG shall pay all filing fees, engineering fees, reimburse TID
for reasonable legal fees expended, staff time expended by TID personnel and any other
costs or fees incurred by TID for the purpose of making the subject transfer or attempted
transfer of storage rights from the certificate to the Ponds. Reimbursement to TID shall
be made within 30 days of submission of the bill by TID to KCDG. Failure to make
payment within 30 days of written notice is a default by KCDG under this Agreement. In
the event OWRD does not approve said transfer, KCDQG shall not be entitled to any
refund of fees and costs paid to TID.

6. Upon execution of this Agreement and thereafter, and subject to approval of the
transfer described in Paragraph 4, above, KCDG grants TID a perpetual Non-Exclusive
Easement across the Subject Property and the Ponds for the purpose of examining the
Ponds {o assure itself of compliance by KCDG to this Agreement.

KCDG agrees to maintain the Ponds in acceptable condition to store the water
allowed under the storage right. Maintenance of the Ponds, water conveyance lines, and
any other construction necessary to accomplish the intent of this Agreement are to be
borne by KCDG. Any repairs, adjustments ot other construction deemed necessary by
TID to comply with this agreement shall be performed by KCD@G, or at KCDG's expense.

7. In the'event KCDG fails to perform or is otherwise in default under this
Agreement, upon 30 days written notice from TID or such longer period as it reasonably
necessary to perform, TID shall be entitled to apply to OWRD to transfer the storage
rights from the newly created certificate back to Upper Tumalo Reservoir, and KCDG
hereby appoints TID its Attorney in Fact to consummate said transfer back to Upper
Tumalo Resetvoir.,

2 - WATER STORAGE EASEMENT AGREEMENT
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To effectuate this transfer, TID shall use a District temporary transfer under ORS
540.570. This temporary transfer will be good for a period of one year. If an additional
year is necessary for KCDG to prove up and accomplish all items required for the
transfer of the stored water to the Ponds, such additional one year temporary transfer as
needed will be filed. In order to qualify for a permanent transfer, KCDG shall be
required to:

A. Fill the ponds with 108 acre feet of water, and in the event the ponds will not
hold at least said amount, the permanent transfers shall be refuced to the amount of acre
feet of water actually held by the Ponds.

B. KCDG will transfer the surface irrigation water rights currently appurtenant to
the Subject Property area of the Ponds, and will transfer the rights to another irrigable
area. The irrigation rights, when transferred, shall be proven up and are a further

condition that must be completed before TID is required to apply for a permanent transfer
of the stored water.

- 8. TID will renew the temporary transfers on a yearly basis as long as KCDG is
proceeding in' good faith to complete the preceding items A. and B. Once items A. and
B. are completed, then TID agrees to consent to the permanent transfer. If water is
available and' KCDG fails to store the acre feet of water authorized for storage pursuant
to the new storage water right certificate given by OWRD for a period of 5 irrigation
seasons, fails to beneficially apply water to land with the water rights to be serviced by
said Ponds for a period of 5 years, fails to maintain the Ponds in a proper, safe condition,
complying with all applicable Federal, State and Local Laws, Rules and Ordinances, or to
comply with the By-Laws, Rules, Regulations or other requirements of Tumalo Irrigation
District then TID may proceed under ORS chapter 540 to have the water storage rights
removed to another location,

9. This Agreement is binding upon the parties, their heirs, successors, and devisees.

10.  The parties understand that the law firm of Carl W. Hopp, Jr., Attorney at Law,
LLC, has served as legal counsel to Tumalo Irrigation District in the negotiation of the

terms of this Agreement, and does not represent KCDG in connection with this
Agreement.

11.  The rule of construction that a written instrument is construed against the party
preparing or drafting such written instrument shall specifically not be applicable to the
interpretation of this Agreement, and any documents executed and delivered pursuant to,
or in connection with this Agreement.

If any arbitration, mediation, or other proceeding is brought in lieu of litigation, or if suit
or action is instituted to enforce or interpret any of the terms of this Contract, or if suit or
action is instituted in a Bankruptcy Court for a United States District Court to enforce or
interpret any of the terms of this Contract, to seek relief from an automatic stay, to obtain
adequate protection, or to otherwise assert the interest of Seller in a bankruptcy
proceeding, the party not prevailing shall pay the prevailing party's costs and

3 - WATER STORAGE EASEMENT AGREEMENT

Appendix A055



disbursements, the fees and expenses or expert witnesses in determining reasonable
attorney fees pursuant to ORCP 68, the actual cost of a litigation or foreclosure report,
and such sum as the court may determine to be reasonable for the prevailing party’s
attorney fees connect3ed with the trial and any appeal and by petition for review thereof.

12. KCDG shall indemnify, defend, and hold harmless TID and its directors, officers,
employees, agents and contractors for, from and against any and all losses, claims,
actions, damages, liabilities, penalties, finesor expense, of whatsoever nature, arising
from, related to, or in any way connected to this Agreement, including, without
limitation, reasonable attorneys' fees and costs on account of mechanics' lien claims,
injury to persons, the death of any person, or damages to property arising from the use of
the Subject Property, the Ponds, or adjoining areas, or from any activities contemplated
by this Agreement, in each case undertaken by KCDG or any other person claiming by,
through, or under KCDG. In the event litigation or proceedings brought against TID
arising out of or in any way connected with any of the above events or claims, against
which KCDG agrees to defend TID, KCDG will, on notice from TID, vigorously resist
and defend such actions or proceedings in consultation with TID through legal counsel
reasonably satisfactory to TID. The indemnity set forth in this paragraph shall be
effective without regard to compliance or non-compliance with this Agreement by
KCDG or TID.

13.  TID reserves the right, in the event of drought or other emergencies, to pump out
the Stored Water in the Ponds on KCDG's Subject Property for use by TID for as long as
the drought or other emergency remains in effect.

14.  TID makes no representation that storage water will be available. Fees under this
Agreement are due TID whether or not water is available. TID is not liable for any loss,
damage, or claim which may be made for failure to supply storage water or the
withdrawal of storage water.

15.  KCDG and its successors shall require the purchasers/lessees at the time of
purchase or lease of residential lots in the development to sign and record a document
acknowledging that the purchaser/lessee has read and accepted this Contract.
A
DATED this /£ day of June, 2014.

TUMALO IRRIGATION DISTRICT KC DEVELOPMENT GROUP, LLC

e L

Ken Reick, Manager

Its W O\"} 1V ; (44 ‘LW\L’LZ 4
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STATE OF OREGON)

)
County of Deschutes )

§s.

* This instrument was acknowledged before me on June _// , 2014 by Kenneth B. Rieck as
Manager and Secretary to the Board of Tumalo Imgatlon Dlstnct

STATE OF OREGON )
. ) ss.
County of Deschutes )

///Lﬁu A /JJL/ ,9//{
NOTARY PUBLIC FOR OREGON

: rICiALESrEééK
ANWD

.+ .ARY PUBLIC-CREGON ;,x
"SOMMISSION NO. 478026 ¢
+53ION EXPIRES JUNE 14,2017 i)

S

s instrumenyt was acknowledged before me on June /&, 2014 by

K/( AOWE L

of KC Development Group,

LLC.

/// )\\j/{) MZ%’/L{?‘

N6TARY PUBLIC FOR OREGON

’ OFFrL,MLS ;L R
AN W OE Rk
: '*suc GRF(;ON '
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ATTACHMENT “A”

Subject Property located on the following lots

17-11-13-NE/NW-00819
17-11-13-NW/NE-00819 ’
17-11-13-NW/NE-00820
17-11-13-NW/NE-00821
17-11-13-NW/NW-00822
17-11-13-NE/NW-00822
17-11-13-NE/NW-00823
17-11-13-NW/NE-00823
17-11-13-NW/SW-00823
17-11-13-SE/NW-00823
17-11-13-SW/NW-00823
17-11-1 3-NW/SW—00824
17-11-13-SE/NW-00824
17-11-13-SW/NW-00824
17-11-1 3-SW/NW-00828
17-11-13-NE/NW-00829
17-11-13-NW/NW-00829

The above tax lots are further described in the following books-and-pages:

Tax lots 171114 11401, 171114 11600, 171113 828, 171113 829, and 171113 823 are described in bk/pg 2014-00896,
deed to KC Development Group Tax lot 171113 824 is described in bk/pg 2013-44753, deed to KC Development Group
Tax lots 171113 825 and 171113 827 are described in bk/pg 2013-44609, deed to KC Development Group Tax lot 171113
826 is described in bk/pg 2013-44754, deed to KC Development Group Tax lot 171113 820 is described in bk/pg 2013-
48433, deed to KC Development Group Tax lot 171113 819 is described In bk/pg 2013-48434, deed to Eric and Brianna
Cadwell Tax lot 171113 822 is described in bk/pg 2013-48435, deed to Harris and Nancy Kimble
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ATTACHMENT B

The Ponds located on the following tax lots

All are 17-11-13

Pond #1
NE/NW 00828
NW/NE 00828
. Pond #2
NW/SW 00824 & 00828
SE/NW 00824 & 00828
SW/NW 00824 & 00828
NE/SW 00824

The above tax lots are further described in the following books and pages:

The north pond is situated entirely on Tax lot 171113 828, which is d

on tax fot 171113 828, described in 2014-00896, and tax lot 171113
Development Group.

escribed in 2014-00896 The south pond is situated
824, described in 2013-44753, both being KC
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IRRIGATION CONTRACT

(AMENDED WATER STORAGE EASEMENT AGREEMENT)

This document amends and replaces the Irrigation Contract executed June 10, 2014, and recorded August
27,2014 as instrument number 2014-2824 1 in Deschutes County Official Records, The June 10, 2014
Irrigation Contract was executed to allow the filing of the Temporary Water Storage Transfer. The testing
and mapping anticipated in that agreement has been performed and the exact amount of water storage to
be transferred has been determined. This Amendment is for purposes of filing fer a Permanent Water
Storage Transfer.

Tumalo lirigation District, hereinafter referred to as “TID,” is an Oregon [rrigation District established
under ORS Chapter 545 Oregon Revised Statutes. KC Development Group, LLC, hereinafter referred to
as “KCDG™ is an Oregon limited liability company and the owner of real property described in “Exhibit
A.” attached hereto, and incorporated herein by this reference. Together, they are the “Parties” to this
frrigation Contract, the “Agreement.”

RECITALS

WHEREAS, TID holds a valid water right pursuant to Oregon Water Resources Department
Certificate Number 76684 (“Certificate™) to store 1100 acre feet of surface water at what is commonly
known as Upper Tumalo Reservoir in Deschutes County, Oregon; and

WHEREAS, TID uses said stored water for reregulation purposes to adjust water deliveries to its
patrons throughout its system; and

~ WHEREAS, TID’s current use of the Upper Tumalo Reservoir precludes use for reregulation to a
significant portion of TID’s delivery system due to location; and

WHEREAS, TID’s current use of the Upper Tumalo Reservoir is challenged by its porous
surfaces which require additional supplement to accommodate seepage; and

WHERLEAS, TIDs reliance on Tumalo Creek as a reregulation source hampers its ability to
accommodate fish habitat needs; and

WHEREAS, KCDG desires to assist with TID’s operational challenges noted above by providing
a new storage location lor part of the stored water that is better placed at the head of its system and with a
lined surface to significantly reduce seepage, providing TID the ability to store and reregulate
approximately 125 acre feet of water (the “Stored Water”) currently stored at Upper Tumalo Reservoir,
by transferring said storage to KCDG property deseribed herein in “Exhibit A” (*Subject Property”); and

S TRV Y E DR
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WHEREAS, TID desires to transfer the Stored Water to the Subject Property owned by KCDG
in exchange for KCDG payment to TID, KCDG grant of easement to TID, and retaining T1D's access to
Stored Water for operations and maintenance, including reregulation, of TID’s irrigation system;

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

AGREEMENT
1. The above provisions are incorporated as if stated herein.
2. KCDG grants to TID an casement for TID to deliver to, store, and redistribute into TID’s canal

approximately 125 acre feet of its certificated water rights in the reservoir ponds (*Reservoir Ponds™)
located ont the Subject Property described in “Exhibit A.”

3. TID shall also deliver surface irrigation water (*lrrigation Water”) to the Subject Property and
_—  surrounding areas, which shall pass through the Reservoir Ponds, but not be included as part of the 125
/" acre feet of Stored Water under Certificate Number 76684, or a subsequent certificate number as it may
be assigned by OWRD. The Irrigation Water shall be used for irrigation in accordance with irrigation
rights appurtenant to properties owned by KCDG, and is not the subject of this Agreement.

4. KCDG agrees to pay to TID certain consideration to locate the Stored Water on KCDG’s s Subject
Property, subject to the Easement referenced herein. Said consideration shall be made by payment of
$50.00 per acre foot of water stored per year, payable by check or other form of payment to TID on or
before March 1™ of each year, commencing on MACCH 1 >t DO , for the first year,
and to be paid by March 1* in each subsequent year for the following irrigation‘season. The initial charge
of $50.00 per acre foot shall be adjusted annually by the same percentage change made by TID in the total
annual assessment and other account charges for each acre of land on TID’s Certificate and entitled to
irrigation pursuant to ORS 545.484, or by subsequent statute as that may be changed by Oregon’s
Legislature in the future. Payment is based on a per acre-foot basis of stored water on the Subject
Property, pursuant to TID’s Certificate. Any new ccitificate that may be issued to TID for storcd water by
the Oregon Water Resources Department (“OWRD™") shall use the same payment metrics. Failure to make
payment following 30 days written notice to KCDG is default under this Agreement.

5. This Agreement does not purport to transfer, convey, or sell any additional water storage rights to
KCDG. The Stored Water shall remain the property of TID and be held, distributed, and used in
accordance with TID’s current Certificate. If TID chooses, it may apply for changes to certificated storage
rights, such as a permanent transfer of the storage location and submit same to OWRD for a new
certificate for the Stored Water. The new certificate shall be the property of TID, and shall be subject to
this Agreement.

6. The obligations represented in this Agreement are binding on the parties from date of execution,
pending OWRD?’s final approval of the transfers referenced herein or as may be subsequently deemed

e mecessary-to-effect tite stated inteiit f the Parties contained in this Agreement. Upon OWRD final
approval of said transfers, this Agreement shall be perpetual; unless and until such time-as both Parties
agree in wrxtmg to'terminate this Agreement. At any time, this Agrecment shall be terminated if
performance is impossible due to factors beyond the control of the Parties.

7. KCDG shall pay all filing fees, engineering fees, and reimburse TID for reasonable legal fees
expended, staff time expended by TID personnel, and any other costs or fees incurred by TID for the
purpose of making the subject transfer or attempted transfer of storage right location to the Reservoir
Ponds. Reimbursement to TID shall be made within 30 days of submission of the bill by TID to KCDG.
Failure to make payment within 30 days of written notice is a default by KCDG under this Agreement. In

Page 2
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the event OWRD does not app1 ove said transfer, KCDG shall not be entitled to any refund of fees or costs
paid to TID,

8. Upon execution of this Agreement and thereafter, and subject to and following approval of the
transfers described herein, KCDG’s grant to TID of said perpetual, Non-Exclusive Fasement across the
Subject Property and the Reservoir Ponds is for the purpose of delivering the waterto the Reservoir
Ponds as well as storing said water and redistributing it back into the TID canal for reregulation purposes
or other purposes as TID sees fit, with TID retaiiiing sole authority over operations and imaiiitenance for
said water delivery, storagc and redistribution.

K.CDG aﬁrees to maintain the Reservoir Ponds in acceptable b()ﬂdltl()n to receive, store,.and..

redlstnbute the water subject to TID’s storage right/ Maiiitenaiics of the Reservoir Ponds, water

conveyance lines, and any other construction necessary to accomplish the intent of this Agreement on the
Subject Property are to be borne by KCDG. Any repairs, adjustments or other construction deemed
necessary by TID to comply with this agreement on the Subject Property shall be performed by KCDG, or
at KCDG’s expense.

KCDG agrees to allow TID to deliver, store, and redistribut?c‘_,tﬁe Stored-Water at all times,.
including during irrigation off-season (October | 5-April 15). This includes allowing TID to perform stock
runs in the off-season using the Stored Water if TID deems such redistribution to be appropriate, in
accordance with TID’s authority over its certificate water rights.

TID is aware and understands that the liners used to seal the new Reservoir Ponds should not be
exposed to open air for long periods of time. As such, TID will make a reasonable effort to replace water
used by TID as soon as possible during the irrigation season, providing that the water is available. R
9. In the event KCDG fails to perform or is otherwise in default under this Agreement, upon 30 days
written notice from TID or such longer period as it is reasonably necessary to perform, TID shall be
entitled to cure at KCDG’s expense or to apply to OWRD to transfer its storage rights from the Reservoir
Ponds to any other location of its choosing. KCDG hereby appoints TID its Altomey in Fact to
consummate any said transfer.

10. KCDG shall cooperate fully with any acts TTD requires to effectuate QWRD approvat of the
transfer of stored water right contemplated herein. TID has filed a District temporary transfer under ORS
540.570, and shall follow same with a District permanent transfer to OWRD to effect permanent transfer
of the subject water rights under TID’s certificate. In order to qualify for a permanent transfer, the
following tests must be performed successfully:

A. Fill the ponds from the TID canal with approximately 125 acre feet of water, and hold same
in the Reservoir Ponds with reduced seepage and evaporation, compared to the Upper
Tumalo Reservoir, .

B. Pull water from the Reservoir Ponds and deliver into the TlD candl for rcrcgulatlon

In addmon OWRD must make final approval of the I(CDG transfer of surface irrigation water
rights currently appurtenant to the Subject Property area of the Reservoir Ponds, and approve transfer of
the rights to another irrigable area,

11 TID and KCDG shall make best efforts to complete the above referenced transter processes and
obtain final OWRD approval.

Page 3

Appendix A063



If TID makes said water available and KCDG fails to store the acre feet of water authorized for
storage pursuant to the new storage water right certificate granted by OWRD for a period of five
irrigation seasons, or fails to beneticially apply water to land with the water rights to be serviced by said
Reservoir Ponds for a period of 5 years, or fails to maintain the Reservoir Ponds in a proper, safe
condition, complying with all applicable Federal, State and Local Laws, Rules and Ordinances, or to
comply with the By-Laws, Rules, Regulations or other requirements of TID, then TID may proceed
under ORS Chapter 540 to have the water storage right removed to another location,

12. This Agreement is binding upon the Parties, their heirs, successors, and devisees.

13. The Parties understand that the law firm of Carl W. Hopp Jr., Attorney at Law, LLC, has served
as legal counsel to Tumalo Irrigation District in the negotiation of the terms of this Agreement, and does
not represent KCDG in connection with this Agreement.

14, The rule of tonstruction that a written instrument is construed against the party preparing or
drafting such written instrument shall specifically not be applicable to the interpretation of this
Agreement, and any documents executed and delivered pursuant to, or in connection with this Agresment.

If any arbitration, mediation, or other proceeding is brought in lieu of litigation, or if suit or action
is instituted to.enforce or interpret any of the terms of this Agreement, or if suit or action is instituted ina -
Bankruptey Court for a United States District Court to enforce or interpret any of the terms of this
Contract, to seek relief from an automatic stay, to obtain adequate protection, or to otherwise assert the
interest of Parties in a bankruptcy proceeding, the party not prevailing shall pay the prevailing party’s
costs and disbursements, the fees and expenses or expert witnesses in determining reasonable attorney
fees pursuant to ORCP 68, the actual cost of a litigation or foreclosure report, and such suni as the court
may determine to be reasonable for the prevailing party’s attorney fees connecied with the trial and any
appeal and by petition for review thereof.

15, KCDG shall indempify, defend, and hold harmless TID and its directors, officers, employees,
agents and contractors for, from and against any and all losses, claims, actions, damages, liabilities,
penalties, fines or expense, of whatsoever nature, aristng trom, related to, or in any way connected to this
Agreement, including, without limitation, reasonable attorneys’ fees and costs on account of mechanics’
lien claims, injury to persons, the death of any person, or damages to property arising from the use of the
Subject Property, the Reservoir Ponds, or adjoining areas, or from any activities contemplated by this
Agreement, in each case undertaken by KCDG or any other person claiming by, through, or under
KCDG. In the event of litigation or proceedings brought against T1D arising out of or in any way
connected with any of the above events or claims, against which KCDG agrees to defend TID, KDCG
will, on notice from TID, vigorously resist and defend such actions or proceedings in consultation with
TID through legal counsel reasonably satisfactory to TID. The indemnity set forth in this paragraph shall
be effective without regard to compliance or non-compliance with this Agreement by KCDG or TID.,

16. TID may use the Stored Water in-the Reservoir Ponds as-an integral part of the operations and
mamtenance“of its |rr1gatnon system. In addition to usual operations and maintenance, TID reserves the
right, in the event of need 6remergencies, fo\pump out the Stored Water in the Reservoir Ponds on
KCDG's Subject Propeity for use by TID6r other emergency service providers for so long as the need or

-...other emergency remains in effect,

17. TID makes no representation that storage water will be available. Fees wider this Agreement are
due to TID whether or not water is available. TID is not Hable for any loss, damage, or claim which may )
be made for failure to supply storage water or the withdrawal of storage water. Vi
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18. KCDG and its successors shall require the purchasers/Jessees at the time of purchase or lease of
adjacent lots which are encumbered by this Water Storage Easement and detailed in Exhibit A to sign and
record a document acknowledging that the purchaser/lessee has read and accepted this Agreement, and
agrees as a successor in interest 1o be so bound by the responsibilities contained herein.

19. Parties, by signing below, represent and warrant they each have requisite authority to sign on
behalf of the entities so bound.

-~ TUMALO IRRIGATION DISTRICT KC DEVELOPMENT GROUP, LLC

1/' N ') //’/
.
By g ,_,

By | "
Kenneth B. Rieck, Man ?m, C adwell Managing Member
Dated: . s -"‘.A',:*I i . Dated: e / it 4 -
/ I 7 T

/ {
STATE OF OREGON )

) 8§.
County of Deschutes, )

This instrument was acknowledged before me on October |, 7, 2014 by Kenneth B. Rieck as Manager
and Secretary to the Board of Tumalo Irrigation District.
R o e RSB

Lo~

N OrF!JALﬁSEAé < o S
S FRANWDEROCK YX e A ///7‘ 4(

NOTARY PUBLIC-CREG
COMMISSION NOE478u‘6 ﬁ% NOTARY PUBLIC FOR OREGON

STATE OF OREGON )
) SS.
County of Deschutes )

This instrument was acknowledged before me on October f‘+ 2014 by Eric Cadwell, as Managing
Member of KC Development Group, LLC.

MONICA | STRINGER N 4
5 g A Ny
A BB oo OTARY PUBLI({PO@bREGON d

./
i
z’%*

COHM ISSION NO, 465805
{MISSI Eﬂllﬁs FEBRU ARY 13, 201
S

C:\Users\Bil\AppData\Ltocal\Microsoft\Windows\Tempaorary internet Files\OLK8F72\KCDG - TID
Irrigation Contract 10 10 14 (Permanent Transfer).docx
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EXIIBIT A" PAGE ]

IRRIGATION EASEMENT

A parcel of land located in Section 13, Township 17 South, Range 11 East, Willamette Meridian, Deschutes

County; Oregon;being more particularly described as-follows:

Commencing at the northeast corner of those lands described in Lot Line Adjustment Deed recorded in
Volume 2013, Page 48433, Deschutes County Records, from which the Soutl Quarter corner of said Section
13 bears North 89°47° 50" West a distance 0f 344.08 feet; thence along the easterly line of said lands, South
00°03'04" East a distance 0f 700,35 feet to the True Point of Beginuing of this description; thence
continuing along said easterly line the following two (2) courses:

South 11°21'24" West a distance o 218.11 feet;
South 21°54'44" West a distance of 297.32 feet;

2728

dadaid

theuce lcaving said easterly line, South 69°58'38" West a distance of 07 feot; thence North 88°06'44"
West a distance 0f 377,60 feet; thence South 30°02'08" West a distance of 69.60 feet; thence South
71924'37" West a distance o7 363.53 [eet; thence South 79753'28" West a distance ol 487.90 [eet; thence
South 09°57'50" West a distance of 285.89 teet; thence South 80°02'10" East a distance of 139.09 feet;
thence South 20°2940" East a distance 0£136.29 fect; thence South 12°56'00" West a distance of 1962.61
feet; thence North 76°07' 14" West a distance of 291,31 feet; thence North 13°24'22" East a distance of

761.72 fect; thence North 03°46'12" East a distance of 155.95 feet; thence North 03°30°21" Bast a distance of
23°08'07" Bast a distance of 235.19 feel; thence North 0291222 East a distance of

282,59 feet; thence North
167.80 feet; thence North 08°49'36" West a distance of 283.64 {eet; thence North 19°56'30% East a distance
of 211.78 feet; thence South 80°02'10" East a distance of 180.91 {eel; thence North (09957'50" East a distance
0f 287.94 fect; thence North 79°53'28" East a distance of 500.41 feet; thence North 71°24'37" Bast a distance
0l 354.50 feet; thence North 30°02'08" East a distance of 51,34 feet; thence North 88°06'44" West a distance
o 83.07 feet; thence North 11°4902" West a distance of 343.38 feet; thence North 40°57'16" East a distance
of 198.24 feet; thence North 71°23'43" East a distance of 345,18 fect to the south line of those lands
described in Warranty Deed recorded in Volume 201 3, Page 48434, Deschutes County Records; thence
along said south line, South 89°48'56" East a distance of 318.92 feet; thence leaving said south Jine, South
73°35'31" East a distunce of 151.87 feet to the True Point of Beginning, the terminus of this deseription,

Subject to: All easements, restrictions and right-of-ways of recovd and those cominon and apparent on the land.

See drawing marked Exhibit “B3” and hereby made a part of this description.

REGISTERED
PROFESSIONAL
P/,m-\‘LAND SURVEYOR , //}s
7
e s // '/;) /,//7
z/ ,/ / /// -
W2 W{/ é Y e
. OREGON
JULY 19, 1994
DAVID R, WALLIAMS
26 -
-3 . ( 2686 i // //»"
RENEWAL DATE: G6/30/16 p (.\// /;3/ 7
nctober 13, 2014 S/

si\fand projects\04 1125 kiippal ranch\docs\tid easement.docs
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EXHIBIT "A", PAGE 7
IRRIGATION EASEMENT
UCAIED ¢ SECTION 13, TOWNSHY 17 SOUTH, RANCE i EAST, Wit
DESCHUTES COUNTY, ORECON /
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BEFORE THE WATER RESOURCES DEPARTMENT

OF THE STATE OF OREGON
In the Matter of Transfer Application ) FINAL ORDER DENYING A
T-11833, Deschutes County ) TEMPORARY CHANGE TO WATER

) RIGHT CERTIFICATE 76684

Authority

ORS 540.505 to 540.580 establishes the processes in which a water right holder may
submit a request to transfer the point of diversion, place of use, or character of use authorized
under an existing water right. OAR Chapter 690, Division 385 implements the statutes and
provides the Department’s procedures and criteria for evaluating transfer applications and
petitions to temporarily or permanently change a water use subject to transfer managed by a
district.

Oregon’s land use planning statutes require state agencies to comply with statewide
planning goals and comprehensive use plans when taking actions affecting land use. ORS
197.180. OAR Chapter 690 Division 05 governs the procedure the Department must follow to
assure that its actions are consistent with land use laws. OAR 690-005-0010 — 0060. ‘

Applicant B0 Attorneys 20

Sent Certified Mail 04/30/2015 Sent Certified Mail 04/30/2015

Tumalo Irrigation District Carl (Bill) W. Hopp, Jr. Elizabeth A. Dickson

64697 Cook Ave. 168 NW Greenwood Ave.  Hurley Re, P.C.

Bend, OR 97701 : Bend, OR 97701 747 SW Mill View Way
Bend, OR 97702

Other Commenters and Interested Parties

Deschutes County See attached list.

Planning Division :
Attn: Community Development
PO Box 6005

Bend, OR 97708-6005

Findings of Fact

1. OnJune 11,2014, the Tumalo Irrigation District (TID) filed a transfer application proposing
a change to a portion of Certificate 76684 pursuant to ORS 540.570. The Department
assigned the application number T-11833.

2. Notice of the application for temporary transfer was published in the Department’s weekly
public notice on June 17, 2014, pursuant to ORS 540.570(4). Comments were filed in
response to the notice. Several commenters objected to the proposed transfer on grounds

This order is a final order other than contested case subject to judicial review under ORS
183.484. A petition for judicial review of this order must be filed within the time specified by
ORS 183.484(2). ~

T-11833.tumalo Page 1 of 8 Special Order Volume 95, Page 10IX
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including assertions that the transfer was not consistent with law and would injure existing

water rights,

Certificate:

Use:

Priority Date: December 8, 1961
Quantity:

Source:

The portion of the right proposed to be transferred is as follows:

76684 in the name of Tumalo Irrigation District (confirmed under T-8557;

originally perfected under Permit R-2743)

A primary reservoir right for storage of water for Multiple Purpose Uses

108 acre-feet
Tumalo Creek, a tributary of the Deschutes River.

Authorized Point of Diversion for the off-channel reservoir is located:

Twp Rng Mer | Sec Q-Q Measured Distances
7080 FEET SOUTH AND 1310 FEET WEST FROM
178 HHE | WM} 23 | SENE | yyp NE CORNER OF SECTION 23

The reservoir is located as follows:

Twp Rng Mer | Sec Q-Q
16 S 1HE WM | 32 SE SE
168 11E WM 33 S1SW U
178 I1E WM | 4 NE NW
178 I11E WM | 4 WHBNW Y
178 I1E WM 5 NE Y

The primary storage (reservoir) right authorizes storage of 1100.00 acre-feet of water.

4. The primary stofagc water right (Certificate 76684) is the source of water for the following

secondary certificates and their specified uses:

[ 74146

74147

[ 76106 | 74149 |

76520

5. Transfer Application T-11833 proposes to change the location of a portion of the stored

water to:
Twp Rng Mer | Sec Q-0 Tax lot | District Notice #
178 11E WM 13 NE NW 828 T148.001
178 11E WM 13 NW NE 828 T148.001
178 I1LE WM | 13 NW SW 828 T148.001
17 S 11E WM | 13 NW SW 824 T148.001
178 11E WM | 13 ~ SENW 828 ___T145.004
178 11 B WM | 13 SE NW 824 T14S5.001
178 I11E WM | 13 SW NwW 828 T14S.001
178 11 E WM | 13 SW NW 824 T148.001
178 11E WM | 13 NE SW 824 T148.001

The subject property for the proposed transfer is approximately 79 acres in size and consists of
two adjacent tax lots: tax lot 824 and tax lot 828. The property is developed with two man-made,

T-11833.tumalo

Page 20f 8
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lined reservoirs. The larger reservoir is elongated in shape, located on tax lots 824 and 828, and
has a capacity of approximately 67 acre-feet of water. The smaller reservoir, located on tax lot
828 has a capacity of 41 acre-feet of water. The reservoirs are approximately 22 acres in
combined size.

6. A Land Use Information Form did not accompany TID’s application.

7. On July 18, 2014 the Department requested TID to provide a Land Use Information Form
containing a Land Use Compatibility Statement (LUCS) from Deschutes County specifying
whether the proposed action is consistent with applicable land use laws.

8. On August 18, 2014, the Department received a LUCS that contained TID’s characterization
of the transfer as follows: '

This is an intra-district transfer in place of use of 108 a.f. of Tumalo Creek water.
TID to TID (Storage water). The transfer of this storage water is necessary for the
operations and maintenance of our irrigation system, and allowed as an outri ght
use in the RR-10 zone. The current site was built in the 1920’s and no longer
serves TID’s needs. The new site is a significant upgrade that will enable TID to
reduce dependence on Tumalo Creek for natural flow, provide emergency water
supplies for the District and Emergency Services responders and provide
increased efficiency in the operations and maintenance of the TID system overall.

The LUCS was signed by Nick Lelack, Deschutes County Community Development Director,
who determined that the “[1]and uses to be served by the proposed water uses (including
proposed construction) are allowed outright or are not regulated by your comprehensive plan”
and referred to an attached land use decision that found among other things that the “transferring
in-district storage from the Tumalo Reservoir upstream to the Klippel Acres Mining Pit in order
to improve the operations of TID’s existing irrigation system is a use permitted outright in the
zone.”

9. On December 16, 2014, the Department received a final decision of the Deschutes County
Hearings Officer dated December 15, 2014. The final decision was a result of a challenge to the
LUCS submitted to the Department by the TID. The final decision from a Deschutes County
Hearing Officer found that the county incorrectly categorized TID’s proposed use on the
Department’s LUCS as a use allowed without review and that the county erred in issuing a
LUCS decision finding that the TID's proposed use was allowed without a review. The order
reversed and remanded the LUCS to the county to reissue the Department’s LUCS form and the
LUCS decision to categorize TID’s proposed use as one involving discretionary land use
approvals that have not yet been obtained. Specifically, the Hearing Officer found that
discretionary approvals would need to be obtained including “the conditional use of surface
mining for reservoirs in conjunction with operation and maintenance of irrigations systems under
Section 18.60.020(W), and/or a recreation-oriented facility requiring large acreage under Section
18.60.030(G).”

10. The 2014 irrigation season ended on October 31, 2014,

T-11833.tumalo Page 3 of 8 Special Order Volume 95, Page [O20
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Conclusions of Law

1. The temporary transfer is expired and all uses of water must revett to the terms and condltlons
of Certificate R-76684. ORS 540.570(1).

2. The Department’s actions to approve the District’s temporary transfer must be compatible
with acknowledged comprehensive plans. ORS 197.180; OAR 690-005-0025(3); OAR 690-005-
0035.

3. The Department may not conditionally approve the temporary transfer because the proposed
action is not authorized by ORS 540.570. OAR 690-005-0035(4).

4, The temporary transfer of a primary reservoir right is not authorized under ORS 540.570.

Opinion
A. The Temporary Transfer is Expired

ORS 540.570(1) specifies that a district with a manager may, ‘‘for one irrigation season”
temporarily transfer the place of use of water appurtenant to any land. In this case, an
application for temporary transfer was made for the 2014 irrigation season which ended on
October 31, 2014. Upon expiration of the temporary transfer period, “all uses of water for which
a temporary transfer is allowed * * * shall revert automatically” to the terms and conditions of
the original water right certificate. Because the 2014 irrigation season is ended, all water subject
to transfer as described in the temporary transfer application must revert to the terms and
conditions of Certificate 76684.

B. Land Use Approval is Necessary and has not Been Obtained

Pursuant to ORS 540.570, the Department must issue an order approving a petition for a
temporary transfer if, among other things “[a]ny other applicable requirement for district
[temporary] water right transfers are met.” OAR 690-385-3500(4). Other provisions of law,
namely OAR Chapter 690 division 05 (OWRC rules governing land use compatibility) provide
“applicable requirements” that in this case, may not be met.

Oregon’s land use planning statutes (ORS 197.180) require state agencies to comply with
statewide planning goals and comprehensive use plans when taking actions affecting land use.
OAR Chapter 690 division 05 and the Water Resources Department’s State Agency
Coordination Program (SAC) govern the Department’s actions that affect land use and provide
the coordination procedures the Department must follow to assure that its actions are consistent
with land use laws, OAR 690-005-0010; OAR 690-005-0020(1); OAR 690-005-0033.

The coordination procedure in division 5 applies to Department programs that are

considered “land use programs” to which land use laws are apphcable OAR 690-005-0025.
Water right transfers are land use programs “except for those™:

(a) Where existing and proposed water uses would be located entirely within lands zoned
for exclusive farm use as provide in ORS 215.203 or within irrigation districts;

(b) Which involve changes in place of use only;

T-11833.tumalo Page 4 of 8 Special Order Volume 95, Page {021
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(c) Which do not involve the placement or modification of structures including but not
limited to water diversion, impoundment, or distribution facilities, water wells, and well houses;
and

(d) Which involve irrigation water uses only.
OAR 690-005-0025(3).

For a transfer to be considered exempt from the Department’s land use program it must
meet all of the factors in (a) through (d). In this case, the TID’s proposed transfer does not
qualify as a transfer that is exempt from the Department’s land use program. The transfer
involves the placement of or modification of “impoundment” facilities because the reservoirs
have been modified or created to hold the impounded water the TID seeks to move from the
existing Upper Tumalo Reservoir to the two new reservoirs it has created on tax lots 824 and
828. Because the proposed transfer is a land use program, the Department’s actions must be
consistent with the process in OAR 690-005-0035(4).

OAR 690-005-0035(4) states that land use information must be submitted with requests
“prior to the department taking action on the water use approval.” OAR 690-005-0035(4). The
information must be sufficient to assess compatibility as specified on the Department’s land use
forms as provided in the SAC. Id. The Department may only approve the proposed water use if:
the land use served by the proposed water use is allowed outright or does not require
discretionary land use approvals under the applicable comprehensive plan or if the applicant has
already received necessary land use approvals for the land use served by the proposed water use.

The Department may not approve the temporary transfer because necessary land use
approvals have not been received. Although on August 13, 2014, the Deschutes County planner
found that the TID’s proposed transfer was “allowed outright” this decision was over-turned by
the Hearing Officer on December 15, 2014. It is not clear at this point whether the proposed land
use approval is being appealed to the Land Use Board of Appeals or whether the land use
approval may be deemed denied. If the land use approval is being appealed it may at best, be
considered as “pending” but not yet obtained. Skrepetos v. OWRD, 172 Or App 9, 12 (2001)(a
land use decision is pending before a county until it reaches the state of final disposition or is
withdrawn or dispositively rejected at an earlier stage).

Where a land use decision is pending the Department may place conditions on the
approval to preclude water use until the applicant obtains all required land use approvals. The
Department may only conditionally approve a water use, however, if all requirements of the
statutes governing the Department’s actions are met. OAR 690-005-0035(4)(c); OAR 690-005-
0035(4)(b)(A). In this case, the Department may not conditionally approve the temporary
transfer because it is expired and because, as discussed below, the water use is not consistent
with ORS 540.570.

Where a land use decision is pending the Department may also withhold issuance of the
water use approval until the applicant obtains all required land use approvals. OAR 690-005-
0035(4)(c). Here, withholding approval until land use approvals are obtained is not an option
because the temporary transfer may not be allowed at all.

In sum, notwithstanding that land use approval may be pending, the Department may not
approve the temporary transfer because the 2014 irrigation season is ended and because
movement of stored water is not authorized by ORS 540.570.

T-11833.tumalo Page 5 of 8 Special Order Volume 95, Page [O22~
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C. ORS 540.570 Does Not Authorize Movement of Stored Water

The TID has requested the Department to transfer water stored under reservoir right
Certificate 76684 to the two reservoirs in tax lots 824 and 828. That is, the TID requests to move
water impounded in Upper Tumalo Reservoir to two other reservoirs so that it may be stored in a
different location. ORS 540.570 does not authorize this change.

ORS 540.570 governs temporary transfers of water by irrigation districts with a manager.
ORS 540.570(1) specifies the type of temporary transfers that may occur:

(1) Provided that the proposed transfer complies with all of the provisions of this
subsection and will not result in injury to any existing water right, a district with a
manager may, for one irrigation season, temporarily transfer the place of use of
water appurtenant to any land within the legal boundaries of the district to an
equal acreage elsewhere within the legal boundaries of that district or temporarily
transfer the type of use identified in a right to store water. A temporary transfer of
the place of use may occur if: » _

(a) The rate and duty, and the fotal number of acres to which water will be
applied under the transfer, do not exceed existing limits on the water use subject
to transfer;

(b) The type of use authorized under the water use subject to transfer remains
the same; and

(c) The land from which the water use is being transferred does not receive

any water under the right being transferred during the irrigation season in which
the change is made.

(Emphasis added.)

The text of ORS 540.570(1) authorizes a district to temporarily transfer “the place of use of
water appurtenant to any land” within the district “to an equal acreage elsewhere” within the
district. A temporary transfer of a place of use may only occur if, among other things, the total
number of acres to which water “will be applied” under the temporary transfer does not exceed
the limits on the water use subject to transfer and if the “land from which the water use is being
transferred”’ does not receive any water under the right being transferred during the irrigation
season in which the change is made. That is, the text of the statute only authorizes the transfer of
water that is applied to appurtenant lands and requires that the “from” lands be dried up before
the “to” lands may receive the transferred water.

Conversely, the TID seeks to move water stored pursuant to primary (reservoir) right
Certificate 76684 to another location where it will be impounded in two different reservoirs.
Movement of stored water from one location to another is not authorized by ORS 540.570
because, while the water is held in the reservoir, it is water that is impounded rather than applied
to lands. TID’s right (Certificate 76684) to store water is not in and of itself a right to apply
water to lands, it is a right to impound water for multiple purposes as may be allowed pursuant to
other authorizations. ORS 537.400. The authorization to use or apply the stored water to lands is
contained in TID’s secondary water rights that enumerate the acres to which the stored water

T-11833.tumalo - Page6of8 Special Order Volume 95, Page JQ&3>
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may be applied. Because ORS 540.570 does not authorize changmg the location of stored water,
the temporary transfer is denied.

ORDER
Now, therefore, it is ORDERED:
Transfer Application T-11833 is denied.

Dated at Salem, Oregon this 7'7 £ ___day of April, 2015.

nch, Wt %1ght Services Administrator, for
. Byler, Director

Muiling date: APR 30 2014

Commenters and Interested Parties:

Janet Neuman
Senior Counsel
Tonkon Torp LLP
1600 Pioneer Tower
888 SW Fifth Ave.
Portland, OR 97204

WaterWatch of Oregon
Attn- Kimberley Priestly
213 SW Ash, Suite 208
Portland, OR 97204

Dr. Leslie Hudson
Tumalo Reservoir Rd.
Bend, OR 97701
Les.hudson@q.com

Nunzie Gould
19845 JW Brown Rd.
Bend, OR 97701

T S T e R e A R e et ea L i i i

Ken Graham & Kris Jewett
PO Box 910

Bend, OR 97709

Howard Finck

65360 Gerking Market Rd.
Bend, OR 97701
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Cathy Morton

20210 Swalley Rd.

Bend, OR 97701
cleemorion@earthlink.net

CQPiOS Sent to the ﬂ'bolcﬁ
ffzofis BIAO
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BEFORE THE WATER RESOURCES DEPARTMENT

OF THE STATE OF OREGON
In the Matter of Transfer Application ) FINAL ORDER DENYING A
T-11951, Deschutes County ) PERMANENT CHANGE TO WATER

) RIGHT CERTIFICATE 76684

Authority

ORS 540.505 to 540.580 establishes the processes in which a water right holder may
submit a request to transfer the point of diversion, place of use, or character of use authorized
under an existing water right. OAR Chapter 690, Division 385 implements the statutes and
provides the Department’s procedures and criteria for evaluating transfer applications and
petitions to temporarily or permanently change a water use subject to transfer managed by a
district.

Oregon’s land use planning statutes require state agencies to comply with statewide
planning goas and comprehensive use plans when taking actions affecting land use. ORS
197.180. OAR Chapter 690 Division 05 governs the procedure the Department must follow to
assure that its actions are consistent with land use laws. OAR 690-005-0010 — 0060.

Planning Division

Attn: Community Development
PO Box 6005

Bend, OR 97708-6005

Findings of Fact

Applicant B0 Attorneys 3,\,:)
Sent Certified Mail 04/30/2015 Sent Certified Mail 04/30/2015
Tumalo Irrigation District Carl (Bill) W. Hopp, Jr. Elizabeth A. Dickson
64697 Cook Ave. 168 NW Greenwood Ave.  Hurley Re, P.C.
: Bend, OR 97701 Bend, OR 97701 747 SW Mill View Way
‘ Bend, OR 97702
Other Commenters
Deschutes County See attached list.

1. On September 25, 2014, Tumalo Irri gation District (TID) filed a notice of intent to transfer a
portion of water stored under Certificate 76684 to two reservoirs in a different location.

2. On September 30, 2014, the Department published information related to TID’s intent to
change the location of a portion of water stored under Certificate 76684 in its W eekly Water
Rights Public Notice.

This order is a final order other than contested case subject to judicial review under ORS 183.484. Exceptions to

i this order may be filed with the Oregon Water Resources Commission within 20 days of the mailing of this order.
ORS 540.580(10). If no timely exceptions are filed this order will become final 21 days after the mailing date of
this order. If this order becomes final, appeal of this order is to the Circuit Court of Marion County or to the circuit
court of the county in which all or part of the property affected by the order is situated. ORS 536.075. A petition for
judicial review must be filed within the time specified by ORS 183.484.
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3. On December 22, 2014, TID filed an application with the Department for a District
Permanent Water Right Transfer for a Change in Place of Use. The Department assigned
the application number T-11951.

4. Notice of the TID’s petition was published on January 6, 2015, pursuant to ORS 540.580(6).
Comments were filed in response to the notice. The comments raised several concerns
regarding the transfer. In addition, Thomas and Dorbina Bishop, TID water users, filed a
protest asserting that the transfer would result in injury.

5. The portion of the right proposed to be transferred is as follows:

Certificate: 76684 in the name of Tumalo Irrigation District (confirmed under T-8557;
originally perfected under Permit R-2743)

Use: A primary reservoir right for storage of water for Multiple Purpose Uses

Priority Date: December 8, 1961

Quantity: 124.79 acre-feet

Source: Tumalo Creek, a tributary of the Deschutes River
Authorized Point of Diversion for the off-channel reservoir is located:
Twp Rng Mer | Sec Q-Q Measured Distances
2080 FEET SOUTH AND 1310 FEET WEST FROM
175 HWE | WM{ 23 | SENE [ 1pyp NE CORNER OF SECTION 23

The reservoir is located as follows:

Twp Rng Mer | Sec Q-0

16 S 11 E WM | 32 SE SE
16 S 11E WM | 33 S1h SW U
178 11E WM 4 NE NW
178 11B WM 4 W1V NW 4
178 11E WM 5 NE 4

The primary storage (reservoir) right authorizes storage of 1100.00 acre-feet of water.

6. The primary storage water right (Certificate 76684) is the source of water for the following
secondary certificates and their specified uses: Certificate 74146, Certificate 74147,
Certificate 76106, Certificate 74149 and Certificate 76520.

7. Transfer Application T-11951 proposes to change the storage location of a portion of the
stored water to:
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Twp Rng Mer | Sec Q-0 Tax lot | District Notice #
178 ilE WM 13 NE NW 828 T148.001
178 11E WM | 13 NW NE 828 T148.001
178 ilE WM | 13 NW SW 828 T148.001
178 11E WM | i3 NW SW 824 T148.001
178 ilE WM | 13 SE NW 828 T14S.001
178 11 E WM | 13 SE NW 824 T148,001
178 11 E WM | 13 SW NW 828 T14S.001
178 1HE WM | 13 SW NW 824 T148.001
178 HHE WM ] 13 NE SW 824 T14S.001

The subject property for the proposed transfer is approximately 79 acres in size and consists of
two adjacent tax lots: tax lot 824 and tax lot 828. The property is developed with two man-made
lined reservoirs. The larger reservoir is elongated in shape, located on tax lots 824 and 828, and
has a capacity of approximately 67 acre-feet of water. The smaller reservoir, located on tax lot
828 has a capacity of 41 acre-feet of water. The reservoirs are approximately 22 acres in
combined size. '

8. A Land Use Information Form including a Land Use Compatibility Statement (LUCS) did
not accompany TID’s application.

9. The TID has allowed the change specified in its application before obtaining the
Department’s approval.

Conclusions of Law

1. Land use approval is necessary for this proposed action. ORS 197.180; OAR 690-005-
0025(3); OAR 690-005-0035.

2. The change proposed in Transfer Application T-11951 is not authorized by ORS 540.580.
Opinion

A. ORS 540.580 Does Not Authorize Moving the Location of Stored Water

The TID has requested the Department to approve its request to transfer water stored
under primary (reservoir) right Certificate 76684 to the two reservoirs in tax lots 824 and 828.
That is, the TID requests to move some water impounded in Upper Tumalo Reservoir to two

other reservoirs in a different location. Although TID characterizes this change as a “change in
place of use” ORS 540.580 does not authorize the change.

ORS 540.580 governs permanent transfers of place of use of water within irrigation
districts. ORS 540.580(1) specifies when the Department may approve the permanent transfer of
the place of use of water within a district:

(1) In accordance with this section, a district may by petition request that the
Water Resources Department approve the permanent transfer of the place of use
of water within a district as long as the proposed transfer complies with all of the
following;:
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(a) The rate, duty and total number of acres to which water is to be applied
under the water use subject to transfer are not exceeded;

(b) The use authorized under the water use subject to transfer remains the
same;

(c) The change in place of use will not result in injury to any existing water
right; and

(d) The land from which the water right is removed by the transfer shall
receive no water under the transferred right.

(Emphasis added.)

ORS 540.580(1) states that the Department may request the Department to approve a transfer of
the place of use of water within a district so long as the proposed transfer complies with “all” of
the requirements in (a) - (d). The requirements, in turn, refer to water that is applied to land.
For example, the rate, duty and total number of acres “to which the water is to be applied” may
not exceed the amount authorized by the right subject to transfer. Further, the land *“from which
the water right is removed by the transfer” may not receive any water from the transferred right.
From the text of the statute, it is clear that the only rights that may be transferred to a different
place of use are those rights authorizing the application of water to land (i.e. irrigation rights).

The context, being ORS 540.580(3), supports this interpretation. If the district allows the
change in place of use of water before obtaining the Department’s approval it must notify the
department in advance of the change. ORS 540.580(3). In the district’s notice to the Department
the district must provide, among other things, the names of the users within the district from
“whose lands and to whose lands water rights are to be transferred” and “{a] general description
of the users’ lands by township, range, quarter-quarter section and tax lot number, and of the
water right, for each parcel from which and to which water rights are to be transferred.” The
notification is specific to the change in place of use of water applied to land and requires that the
water users of the “from” lands and the “to” lands be sufficiently noticed of the proposed change.

Certificate 76684, however, is a primary water right authorizing storage of water in
Upper Tumalo Reservoir for multiple purpose uses. A primary water right authorizes the storage
of water for beneficial use under secondary permits. ORS 537.400(1). The water stored in Upper
Tumalo Reservoir is applied to lands as specified in secondary water rights that enumerate the
acres to which the water stored in Upper Tumalo Reservoir may be applied. The water
impounded in Upper Tumalo Reservoir, however, is not itself applied to land. Instead, it is water
impounded in the reservoir for use and application to lands pursuant to authorized secondary
water rights for which the Upper Tumalo Reservoir is the source. Although impounded water
occupies land, it is not applied to land and may not be considered the type of use authorized for
transfer pursuant to ORS 540.580.

B. Land Use Approval is Necessary for this Proposed Action

Oregon’s land use planning statutes (ORS 197.180) require state agencies to comply with
statewide planning goals and comprehensive use plans when taking actions affecting land use.
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OAR Chapter 690 division 05 and the Water Resources Department’s State Agency
Coordination Program (SAC) govern the Department’s actions that affect land use and provide
the coordination procedures that the Department must follow to assure that its actions are
consistent with land use laws. OAR 690-005-0010; OAR 690-005-0020(1); OAR 690-005-0035.

The coordination procedure in division 5 applies to Department programs that are
considered “land use programs” to which land use laws are applicable. OAR 690-005-0025.
Water right transfers are land use programs “except for those™:

(a) Where existing and proposed water uses would be located entirely
within lands zoned for exclusive farm use as provide in ORS 215.203 or within
irrigation districts;

(b) Which involve changes in place of use only;

(c) Which do not involve the placement or modification of structures
including but not limited to water diversion, impoundment, or distribution
facilities, water wells, and well houses; and

(d) Which involve irrigation water uses only.
OAR 690-005-0025(3).

For a transfer to be considered exempt from the Department’s land use program it must
meet all of the factors in (a) through (d). In this case the TID has modified or constructed
reservoirs on the Klippel mine site and seeks to move water stored in the Upper Tumalo
Reservoir to the developed ponds on tax lots 824 and 828. In addition, the proposed transfer
does not involve irrigation water uses, it involves a primary right for multipurpose storage. For
these reasons, the exemption does not apply, and the proposed transfer is a land use program.
The Department’s actions must therefore be consistent with the process in OAR 690-005-
0035(4).

Land use information must be submitted with requests “prior to the department taking
action on the water use approval.” OAR 690-005-0035(4). TID has not sent any land use
information with its application, and the Department is unable to determine the compatibility of
the proposed action with acknowledged comprehensive plans. Thus, even if ORS 540.580
authorizes the type of transfer TID seeks, the Department may not take any action to approve the
transfer absent receiving land use information sufficient to determine the consistency of the
Department’s actions with acknowledged comprehensive plans.
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ORDER
Now, therefore, it is ORDERED:
Transfer Application T-11951 is denied.

Dated at Salem, Oregon this Z day of April, 2015.

Dw1ght F at\?\hxght Services Administrator, for
Thomag Y. Byler, Director

Mailing date: APR 30 2015

NOTICE: Pursuant to ORS 540.580(10) the district may file exceptions to this order with the Oregon
Water Resources Commission. Exceptions must be in writing and addressed to:

OREGON WATER RESOURCES COMMISSION
c/o Oregon Water Resources Department

725 Summer Street NE, Suite A

Salem, OR 97301

Exceptions must be in writing and postmarked within 20 days of the mailing date of this order. The

commission shall issue an order granting or denying the exceptions within 30 days after receiving
any exceptions.

R SR O R G a5 S M o o ik e, e R R R A A

If no timely exceptions are filed this order will become final 21 days after the mailing date of this
order. If this order becomes final, appeal of this order is to the Circuit Court of Marion County or to
the circuit court of the county in which all or part of the property affected by the order is situated.

The review shall be conducted according to the provisions of ORS 183.484, 183.486, 183.497 and
183.500.

Commenters:

Janet Neuman
Senior Counsel
Tonkon Torp LLP
1600 Pioneer Tower
5 888 SW Fifth Ave.
Portland, OR 97204

WaterWatch of Oregon
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Portland, OR 97204

Dr. Leslie Hudson
Tumalo Reservoir Rd.
Bend, OR 97701
Les.hudson@q.com

Nunzie Gould
19845 JW Brown Rd.
Bend, OR 97701

Ken Graham & Kris Jewett
PO Box 910
Bend, OR 97709

Howard Finck
65360 Gerking Market Rd.
Bend, OR 97701

Cathy Morton

20210 Swalley Rd.

Bend, OR 97701
cleemorton @earthlink.net

Miller, Nash, Graham & Dunn, LLP
Peter C. Richter

US Bancorp Tower

111 SW Fifth Ave. Suite 3400
Portland, OR 97204

Copies Sent to the Above:
04/30/2015
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BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of the Tumalo Irrigation ) ENFORCEMENT ORDER AND
District. ) LIMITED LICENSE IN CONJUNCTION
) WITH ENFORCEMENT ORDER

Appeal Rights

This is a final order in other than a contested case. This order is subject to judicial review under
ORS 183.484. Any petition for judicial review must be filed within the 60-day time period
specified by ORS 183.484(2). Pursuant to ORS 536.075 and OAR 137-004-0080 you may either
petition for judicial review or petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Director, and if no action is taken within 60
days following the date, the petition was filed, the petition shall be deemed denied.

Authorities
Enforcement Authority

No person may appropriate water for beneficial use without first obtaining a permit from
the Oregon Water Resources Department. ORS 537.130 ef seq.; ORS 540.720. The Water
Resources Director acting through watermasters, regulates distribution of water from streams,
lakes, or other sources in accordance with the priority dates of the various rights. ORS 540.010 —
270. Unauthorized use of water may be regulated off by the watermaster who may take control
of works in order to execute the water laws of this state. /d Distribution of water within an
irrigation district shall be under the exclusive control of the directors of the irrigation district
uniess the watermaster has been requested by the district to distribute the water. ORS 540.270.
Notwithstanding, the watermaster may control irrigation works outside of an irrigation district
that are appropriating public waters and may issue enforcement orders requiring unauthorized
use of water to cease.

Limited License in Conjunction with Enforcement Order

The Water Resources Director may issue a limited license in conjunction with an
enforcement order to address an illegal water use, including irrigation use or a use specifically
prohibited by a basin program. The director may issue a limited license for such a use upon a
finding that:

(@) The person did not knowingly violate state laws regarding a water use permit;

(b) The immediate termination of the illcgal use would cause serious and undue hardship to
the water user that could be ameliorated by providing a period of time in which to achieve
compliance with the law; and

(c) The continued use under a limited license outweighs the public benefits of termination,
including deterrence of illegal uses and protection of the water source. ORS 537.143(4).
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FINDINGS OF FACT

Unauthorized Use of Water

1.

On or about the morning of June 3, 2015, and after obtaining consent to enter KC
Development Group (KCDG) property, Watermaster Jeremy Giffin and Region Manager
Kyle Gorman entered property owned by KCDG and observed water being delivered and
stored in two large ponds (excavated and without dams) on property located in the
NWSW section 13, Township 17 South, Range 11 East. Both ponds are located within
the boundaries of the Tumalo Irrigation District (TID).

The ponds are commonly referred to as the “South Pond” and the “North Pond”. Water
from the South Pond is passed through an outlet at the north end of the South Pond and
into the North Pond. This is the only means of delivering water into the North Pond. Up
to 14.4 acre feet of water may be lawfully used as a bulge for irrigation in the North Pond
pursuant to water right certificates 74146 and 74147.

On June 3, 2015, Giffin and Gorman observed that both the North Pond and the South
Pond were nearly full. When filled, the North Pond contains approximately 57 acre feet
of water, and the South Pond contains approximately 68 acre feet of water.

The water observed being delivered to the South Pond on June 3 was water diverted
through TID diversions located on Tumalo Creek. The source of the water diverted was
either Tumalo Creek or the Deschutes River where it intersects the Tumalo Feed Canal.
The water in the South Pond was being stored without any authorization from the Water
Resources Department. The water in the North Pond contained approximately 35 more
acre feet than is authorized as a bulge to irrigate S5 acres of land within the TID. (Note:
This is figured with a near-full observation of roughly 50 acre feet minus 14.4 acre feet of
water allowed as a bulge equaling a difference of roughly 35.6 acre feet.)

On June 9, 2015 at about 0800, Watermaster Giffin, after obtaining permission from TID
to observe the South Pond from TID property observed and measured 0.73 cfs of water
flowing into the South Pond. Watermaster Giffin did not observe the North Pond.

Between June 3 and June 9 the TID unlawfully diverted water from Tumalo Creek to fill
the South Pond.

Limited License in Conjunction with Enforcement Order

7.

On June 11, 2014, the TID filed a temporary district transfer application pursuant to ORS
540.570 proposing a change to a portion of Certificate 76684. The Department assigned
the application number T-11833. The TID proposed to temporarily transfer 108 acre feet
of water stored under Certificate 76684 from the Upper Tumalo Reservoir and change the
place of use to the North Pond and the South Pond. This application was denied by the
Department on April 29, 2015.
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8. On September 25, 2014, TID filed a notice of intent pursuant to ORS 540.580 to
permanently transfer a portion of water stored under Certificate 76684 to the North and
South ponds. Subsequently, the TID filled the North Pond and the South Pond with
water that would otherwise have been stored in Upper Tumalo Reservoir.

9. On December 22, 2014, TID filed an application with the Department for a District
Permanent Water Right Transfer for a Change in Place of Use. The Department assigned
the application number T-11951. The TID proposed to permanently transfer 124.79 acre
feet of water stored under Certificate 76684 from the Upper Tumalo Reservoir and
change the place of use to the North Pond and the South Pond. This application was
denied by the Department on April 29, 2015.

10. The TID believed it was authorized to transfer water from the Upper Tumalo Reservoir to
the North Pond and the South Pond when it filled the ponds under ORS 540.580.

11. The North Pond and the South Pond are lined with a polyethylene liner which is
protected by the water stored in the ponds. According to the TID, draining the ponds and
thus subjecting the liner to exposure to the sun, wind, and large animals that may tread
upon the liner, could result in severe damage to the liner. Replacement cost of the liner
has been estimated at approximately 1.9 million dollars. Prolonged exposure to sun may
cause the liner to have to be replaced sooner than originally planned. A high wind event
may cause the seams of the liner to separate allowing air bubbles to develop underneath
the liner. If the ponds were to be refilled over the top of air bubbles, the resulting
downward pressure on the liner and air bubbles could cause the liner to burst. If the
ponds are not maintained in a full or near full condition, the exposed liner could be cut or
punctured by large animals such as elk or deer who frequent the area, especially in the
winter months, and are drawn to nearby water sources. If the water were to be drained
from the ponds, it is likely that rain events would cause standing water in the bottom of
the ponds that could attract elk and deer.

12. A limited license that assures that no additional water shall be diverted as a result of the
limited license authorization protects the water source because no additional water will be

appropriated. Illegal water use is deterred by requiring compliance consistent with the
terms of this order.

CONCLUSION OF LAW
I. Storage of water in the South Pond is unauthorized and storage of water in the North Pond
beyond that amount needed to serve as a bulge for irrigation of 55 acres pursuant to water

right 74146 and 74147 is unauthorized.

2. TID did not knowingly violate state laws regarding a water use permit when it filled the
North Pond and South Pond prior to receiving denials of its district transfer applications.
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Causing the TID to evacuate or to not keep the North Pond and the South Pond full of water
would cause undue hardship to the water user.

The continued use of water under a limited license outweighs the public benefit of
terminating the water use because continued diversion shall be mitigated according to the

conditions of this order.

A limited license in conjunction with an enforcement order may be issued.

ORDER

Enforcement Order

The TID must obtain authorization for storage of water in the North and South ponds by
December 15, 2015. This date may be extended if the TID demonstrates to the satisfaction of the
Department that it is actively taking steps to legalize the storage and maintenance of water in the
North and South ponds and more time is needed to secure authorization.

Limited License in Conjunction with Enforcement Order

Continued diversion of water for storage and maintenance of the two ponds from Tumalo Creek
is unlawful unless diverted consistent with the following limited license terms:

w2

Up to 0.5 cubic foot per second (CFS) of water is authorized to be diverted from Tumalo
Creek into the South Pond for maintenance and storage of water in the South and North
ponds.

The following table describes the location of the two ponds.

Twp Rng Mer | Sec Q-Q Tax lot
178 11E WM | 13 NENW 828
178 11 E WM | 13 NW NE 828
178 11 E WM | 13 NW SW 828
178 11 E WM | 13 NW SW 824
178 I11E WM | 13 SE NW 828
178 11E WM I 13 SENW 824
178 I1E WM | 13 SWNW 828
178 11E WM | 13 SWNW 824
178 11E WM | 13 NE SW 824

The authorization to use water under this limited license shall expire on December 15, 2015
unless the Department issues an order to cancel the limited license on an earlier date or
unless an extension of this limited license is allowed.

The Department may extend the expiration of this limited license if the TID demonstrates to
the satisfaction of the Department that it is actively taking steps to legalize the storage and
maintenance of water in the North and South ponds and more time is needed to sccure
authorization.
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5. The TID and water users are encouraged to take steps to protect the liner from damage in the
event that the reservoir cannot be maintained in a full status for any length of time.

6. To insure that the diversion of water for maintenance of the two ponds is not having a
detrimental effect on downstream water rights, TID is required to not divert any additional
water, beyond what is currently authorized by existing water rights, into the Tumalo Feed
Canal. Within 14 days of this order, TID shall demonstrate to the Department that they are
not diverting more water than they would otherwise be entitled to 1f the two ponds did not

exist.

7. This limited license may be cancelled if the watermaster is refused access onto TID property
for the purposes of inspection and enforcement. The Department will provide reasonable
notice before entering TID property.

8. TID will assist the Department to gain access to the property where the ponds are located.

DATED this 16" day of June, 2015.

s
//'_ - s < ww‘_w_y_,%m\\
THOMAS M. BYLE@‘irector

Oregon Water Resources Department
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RECEWVED
NOV 3.0 2015

TONKON TORP LLP

BEFORE THE OREGON WATER RESOURCES DEPARTMENT

In the Matter of the Tumalo Irrigation ) ORDER ON RECONSIDERATION
District. )
APPEAL RIGHTS

This is a final order in other than a contested case. This order is subject to judicial review under
ORS 183.484, Any petition for judicial review must be filed within the 60-day time period
specified in ORS 183.484(2). Pursuant to ORS 536.075 and OAR 137-004-0080 you may either
petition for judicial review or petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Director, and if no action is taken within 60
days following the date, the petition was filed, the petition shall be deemed denied.

DISPOSITION

This order on reconsideration affirms the Oregon Water Resources Department’s
Enforcement Order of June 16, 2015 finding that the Tumalo Irrigation District (TID) lacks
authorization to store water in the North and South ponds. The order finds that after April 30,
2015, the TID knew or should have known that it did not have authority to fill the ponds
pursuant to either T-11833 or T-11951. Therefore, the Department may not find that the TID did
not knowingly violate state laws regarding a water use permit. This order reverses the
Department’s decision to allow a Limited License in Conjunction with Enforcement Order and
cancels the Limited License in Conjunction with Enforcement Order.

AUTHORITY
Enforcement Authority

No person may appropriate water for beneficial use without first obtaining a permit from
the Oregon Water Resources Department (Department). ORS 537.130 ef seq.; ORS 540.720.
The Water Resources Director acting through watermasters, regulates distribution of water from
streains, lakes, or other sources in accordance with the priority dates of the various water rights
of record. ORS 540.010 — 270. Unauthorized use of water may be regulated off by the
watermaster who may take control of works in order to execute the water laws of this state. /d.
Distribution of water within an irrigation district shall be under the exclusive control of the
directors of the irrigation district unless the watermaster has been requested by the district to
distribute the water, ORS 540.270. Notwithstanding, the watermaster may control district points
of diversion and irrigation works outside of an irrigation district, that are appropriating public
waters and may issue enforcement orders requiring unauthorized use of water to cease.

Docket )&
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Limited License in Conjunction with Euforcement Order

The Water Resources Director may issue a limited license in conjunction with an
enforcement order to address an illegal water use, including irrigation use or a use specifically
prohibited by a basin program. The director may issue a limited license for such a use upon a
finding that: :

(a) The person did not knowingly violate state laws regarding a water use permit;

(b) The immediate termination of the illegal use would cause serious and undue hardship to
the water user that could be ameliorated by providing a period of time in which to achieve
compliance with the law; and

(c) The continued use under a limited license outweighs the public benefits of termination,
including deterrence of illegal uses and protection of the water source. ORS 537.143(4)

FINDINGS OF FACT

1. Two ponds are located within the Tumalo Irrigation District (TID) on property owned by
the KC Development Group (KCDG). The KCDG property is located in Section 13 Township
17 South, Range 11 East. The ponds are excavated and without dams and are commonly referred
to as the “South Pond” and the “North Pond”. The South Pond is filled by diverting water from
Tumalo Creek or the Deschutes River into the South Pond. Water from the South Pond is passed
through an outlet at the north end of the South Pond and is the sole means of filling the North
Pond with water. Up to 14.4 acre feet of water may be lawfully used as a bulge for 1111gat10n in
the North Pond pursuant to water right certificates 74146 and 74147.

2. On June 11, 2014, the TID filed a Temporary Transfer Within District application
pursuant to ORS 540.570 proposing to change the place of use of a portion of Certificate 76684.
The Department assigned the application number T-11833. The TID proposed to temporarily
transfer 108 acre feet of water stored under Certificate 76684 in the Upper Tumalo Reservoir to
change the location of water stored to the North Pond and the South Pond. This application was
denied by the Department in a final order dated April 29, 2015. This order was served on TID
on April 30, 2015.

3. On September 25, 2014, TID filed with the Department a notice of intent pursuant to
ORS 540.580 to permanently transfer a portion of water stored under Certificate 76684 to the
North and South ponds. Subsequently, the TID filled the North Pond and the South Pond with
water that would otherwise have been stored in Upper Tumalo Reservoir.

4, On December 22, 2014, TID filed an application for a District Permanent Water Right
Transfer for a Change in Place of Use. The Department assigned the application number T-
11951. The TID proposed to permanently transfer 124.79 acre feet of water stored under
Certificate 76684 in the Upper Tumalo Reservoir to change the location of water stored to the
North Pond and the South Pond. The application was denied by the Department in a final order
dated April 29, 2015. This order was served on TID on April 30, 2015,

PAGE 2 — ORDER ON RECONSIDERATION (Tumalo Irrigation District)

Appendix A092



5. The TID believed it was authorized to transfer water from the Upper Tumalo Reservoir to
the North pond and the South Pond when it filled the ponds under ORS 540.580. However, after
April 30,2015, the TID knew or should have known that it did not have authority to fill the
ponds pursuant to either T-11833 or T-11951.

6. On the morning of June 3, 2015, and after obtaining consent to enter KC Development
Property, Watermaster Jeremy Giffin and Region Manager Kyle Gorman entered property owned
by KCDG and observed water being diverted through TID diversions located on Tumalo Creek
into the South Pond. The source of water diverted was either Tumalo Creek or the Deschutes
River where it intersects the Tumalo Feed Canal. The water in the South Pond was being stored
without any authorization from the Water Resources Department. On June 3, 2015, Gorman and
Giffin observed that the water in the North Pond contained approximately 35 more acre feet than
is authorized as a bulge to irrigate 55 acres of land within the TID. This conclusion was arrived
at by calculating the approximate number of acre feet being stored in the North Pond (50 acre
feet) and subtracting 14.4 acre feet of water allowed as a bulge. The difference between the
estimated amount of water stored in the North Pond minus that allowed as a bulge equaled
approximately 35.6 acre feet.

7. OnJune 9, 2015 at about 0800, Giffin, after obtaining permission from TID to observe
the South Pond from TID property observed and measured 0.73 cubic feet per second (CFS) of
water flowing into the South Pond from the TID diversion on Tumalo Creek. Giffin did not
observe the North Pond on June 9, 20135.

ULTIMATE FINDINGS OF FACT

1, Between June 3, 2015 and June 9, 2015, TID unlawfully diverted water from Tumalo
Creek to fill the South Pond.

2. After April 30, 2015, the TID knew or should have known that it did not have
authorization to fill the South Pond or the North Pond pursuant to either T-11833 or T-11951 and
therefore had no authority to divert water into the South Pond from the TID diversion on Tumalo
Creek.

CONCLUSIONS OF LAW
L. The diversion of water for storage in the South Pond is unauthorized and storage of water
in the North Pond beyond that amount needed to serve as a bulge for irrigation of 55 acres
pursuant to water right 74146 and 74147 is unauthorized.
2. A limited license in conjunction with enforcement order is not permitted. ORS

537.143(4)(a).
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ORDER

Water is not lawfully stored in the South Pond. Water is only lawfully stored in the

Noith Pond as that water is used for stock water purposes or as a bulge during the irrigation
season.

The TID may not divert any water from its diversions on Tumalo Creek or the Deschutes
River to fill and store water in the South Pond or the North Pond, except that the TID may divert
water for stock water purposes. During the irrigation season TID may divert water for use in the
North Pond as a bulge for up to 14.4 acre feet to irrigate 55 acres of land within the TID.

The Limited License in Conjunction with Enforcement Order is canceled and is of no
further force and effect.

DATED this 23™ day of November, 2015.

//7¢ f’(p

Y e s

7" THOMAS M, BYLER, Director
Oregon Water Resources Department
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CERTIFICATE OF SERVICE

I certify that on November 23, 2015, I served a true and correct copy of the ORDER ON
RECONSIDERATION on the following persons by first class mail postage prepaid:

Martha Pagel

Schwabe Williamson & Wyatt
Equitable Center

530 Center St., NE, Ste. 400
Salem, OR 97301

Carl Hopp, Jr.
Attorney at Law, LLC
168 N.W. Greenwood
Bend, OR 97701

Elizabeth A, Dickson
Hurley Re PC

747 SW Mill View Way
Bend, OR 97702

Janet E. Neuman
Tonkon Torp LLP
1600 Pioneer Tower
888 SW Fifth Ave.
Portland, OR 97204

A

Lorri Coopér
Oregon Department of Water Resources
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RECEIVED

_ NOW 3.0 2015
BEFORE THE OREGON WATER RESOURCES DEPARTMENT
TONKON TORP LLP
In the Matter of the Tumalo Irrigation ) ORDER ON RECONSIDERATION
District. )
APPEAL RIGHTS

This is a final order in other than a contested case. This order is subject to judicial review under
ORS 183.484, Any petition for judicial review must be filed within the 60-day time period
specified in ORS 183.484(2). Pursuant to ORS 536.075 and OAR 137-004-0080 you may either
petition for judicial review or petition the Director for reconsideration of this order. A petition
for reconsideration may be granted or denied by the Director, and if no action is taken within 60
days following the date, the petition was filed, the petition shall be deemed denied.

DISPOSITION

This order on reconsideration affirms the Oregon Water Resources Departinent’s
Enforcement Order of June 16, 2015 finding that the Tumalo Irrigation District (TID) lacks
authorization to store water in the North and South ponds. The order finds that after April 30,
20135, the TID knew or should have known that it did not have authority to fill the ponds
pursuant to either T-11833 or T-11951. Therefore, the Department may not find that the TID did
not knowingly violate state laws regarding a water use permit. This order reverses the
Department’s decision to allow a Limited License in Conjunction with Enforcement Order and
cancels the Limited License in Conjunction with Enforcement Order.

AUTHORITY
Enforcement Authority

No person may appropriate water for beneficial use without first obtaining a permit from
the Oregon Water Resources Department (Department). ORS 537.130 et seq.; ORS 540.720.
The Water Resources Director acting through watermasters, regulates distribution of water from
streams, lakes, or other sources in accordance with the priority dates of the various water rights
of record. ORS 540.010 — 270. Unauthorized use of water may be regulated off by the
watermaster who may take control of works in order to execute the water laws of this state. /d.
Distribution of water within an irrigation district shall be under the exclusive control of the
directors of the irrigation district unless the watermaster has been requested by the district to
distribute the water. ORS 540.270. Notwithstanding, the watermaster may control district points
of diversion and irrigation works outside of an irrigation district, that are appropriating public
waters and may issue enforcement orders requiring unauthorized use of water to cease.

Docket J& th
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Limited License in Conjunction with Enforcement Order

The Water Resources Director may issue a limited license in conjunction with an
enforcement order to address an illegal water use, including irrigation use or a use specifically
prohibited by a basin program. The director may issue a limited license for such a use upon a
finding that:

(a) The person did not knowingly violate state laws regarding a water use permit;

(b) The immediate termination of the illegal use would cause serious and undue hardship to
the water user that could be ameliorated by providing a period of time in which to achieve
compliance with the law; and

(¢) The continued use under a limited license outweighs the public benefits of termination,
including deterrence of illegal uses and protection of the water source. ORS 537.143(4)

FINDINGS OF FACT

1. Two ponds are located within the Tumalo Irrigation District (TID) on property owned by
the KC Development Group (KCDG). The KCDG property is located in Section 13 Township
17 South, Range 11 East. The ponds are excavated and without dams and are commonly referred
to as the “South Pond” and the “North Pond”. The South Pond is filled by diverting water from
Tumalo Creek or the Deschutes River into the South Pond. Water from the South Pond is passed
through an outlet at the north end of the South Pond and is the sole means of filling the North
Pond with water. Up to 14.4 acre feet of water may be lawfully used as a bulge for irri ga‘uon in
the North Pond pursuant to water right certificates 74146 and 74147.

2. On June 11, 2014, the TID filed a Temporary Transfer Within District application
pursuant to ORS 540.570 proposing to change the place of use of a portion of Certificate 76684.
The Department assigned the application number T-11833. The TID proposed to temporarily
transfer 108 acre feet of water stored under Certificate 76684 in the Upper ‘Tumalo Reservoir to
change the location of water stored to the North Pond and the South Pond. This application was
denied by the Department in a final order dated April 29, 2015. This order was served on TID
on April 30, 2015,

3. On September 25, 2014, TID filed with the Department a notice of intent pursuant to
ORS 540.580 to permanently transfer a portion of water stored under Certificate 76684 to the
North and South ponds. Subsequently, the TID filled the North Pond and the South Pond with
water that would otherwise have been stored in Upper Tumalo Reservoir.

4. On December 22, 2014, TID filed an application for a District Permanent Water Right
Transfer for a Change in Place of Use. The Department assigned the application number T-
11951. The TID proposed to permanently transfer 124.79 acre feet of water stored under
Certificate 76684 in the Upper Tumalo Reservoir to change the location of water stored to the
North Pond and the South Pond. The application was denied by the Department in a final order

dated April 29, 2015. This order was served on TID on April 30, 2015,
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5. The TID believed it was authorized to transfer water from the Upper Tumalo Reservoir to
the North pond and the South Pond when it filled the ponds under ORS 540.580. However, after
April 30, 2015, the TID knew or should have known that it did not have authority to fill the
ponds pursuant to either T-11833 or T-11951.

6. On the morning of June 3, 2015, and after obtaining consent to enter KC Development
Property, Watermaster Jeremy Giffin and Region Manager Kyle Gorman entered property owned
by KCDG and observed water being diverted through TID diversions located on Tumalo Creek
into the South Pond. The source of water diverted was either Tumalo Creek or the Deschutes
River where it intersects the Tumalo Feed Canal. The water in the South Pond was being stored
without any authorization from the Water Resources Department. On June 3, 2015, Gorman and
Giffin observed that the water in the North Pond contained approximately 35 more acre feet than
is authorized as a bulge to irrigate 55 acres of land within the TID. This conclusion was arrived
at by calculating the approximate number of acre feet being stored in the North Pond (50 acre
feet) and subtracting 14.4 acre feet of water allowed as a bulge. The difference between the
estimated amount of water stored in the North Pond minus that allowed as a bulge equaled
approximately 35.6 acre feet.

7. On June 9, 2015 at about 0800, Giffin, after obtaining permission from TID to observe
the South Pond from TID property observed and measured 0.73 cubic feet per second (CFS) of
water flowing into the South Pond from the TID diversion on Tumalo Creek. Giffin did not
observe the North Pond on June 9, 2015.

ULTIMATE FINDINGS OF FACT

1. Between June 3, 2015 and June 9, 2015, TID unlawfully diverted water from Tumalo
Creek to fill the South Pond.

2. After April 30, 2015, the TID knew or should have known that it did not have
authorization to fill the South Pond or the North Pond pursuant to either T-11833 or T-11951 and
therefore had no authority to divert water into the South Pond from the TID diversion on Tumalo
Creek.

CONCLUSIONS OF LAW
L. The diversion of water for storage in the South Pond is unauthorized and storage of water
in the North Pond beyond that amount needed to serve as a bulge for irrigation of 55 acres
pursuant to water right 74146 and 74147 is unauthorized.
2, A limited license in conjunction with enforcement order is not permitted. ORS
537.143(4)(a).
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ORDER

Water is not lawfully stored in the South Pond. Water is only lawfully stored in the
Noith Pond as that water is used for stock water purposes or as a bulge during the irrigation
season,

The TID may not divert any water from its diversions on Tumalo Creek or the Deschutes
River to fill and store water in the South Pond or the North Pond, except that the TID may divert
water for stock watér purposes. During the irrigation season TID may divert water for use in the
North Pond as a bulge for up to 14.4 acre feet to irrigate 55 acres of land within the TID.

The Limited License in Conjunction with Enforcement Order is canceled and is of no
further force and effect.

DATED this 23" day of November, 2015.

/?y f“/P

/ ppdaciuny, ) i

7 THOMAS MBYLER, Director
Oregon Water Resources Department
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CERTIFICATE OF SERVICE

I certify that on November 23, 2015, I served a true and correct copy of the ORDER ON
RECONSIDERATION on the following persons by first class mail postage prepaid:

Martha Pagel

Schwabe Williamson & Wyatt -
Equitable Center

530 Center St., NE, Ste. 400
Salem, OR 97301

Carl Hopp, Jr.
Attorney at Law, LLC
168 N.W. Greenwood
Bend, OR 97701

Elizabeth A. Dickson
Hurley Re PC

747 SW Mill View Way
Bend, OR 97702

Janet E. Neuman
Tonkon Torp LLP
1600 Pioneer Tower
888 SW Fifth Ave.
Portland, OR 97204

Lorri Coopér ‘

Oregon Department of Water Resources
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15CV28751

1
2
3
4 IN THE CIRCUIT COURT OF THE STATE OF OREGON
5 FOR THE COUNTY OF DESCHUTES
6 TUMALO IRRIGATION DISTRICT,
7 Petitioner, No. 15CV28751
8 vs. GENERAL JUDGMENT OF DISMISSAL
9 OREGON WATER RESOURCES
10 DEPARTMENT,
. Respondent.
12 Based upon ORCP 54 A(l), it is hereby
13 ORDERED AND ADJUDGED that all claims against defendant Oregon Water

14 Resources Department are hereby dismissed without prejudice and without attorney fees,
15 prevailing party fees, or costs to any of the parties.
16
17
18

Signed: 12/20/2016 10:15 AM

19
20

Circuit C#urt Judge Walter R. Miller
21 SUBMITTED BY:
22 SCHWABL, WILLIAMSON & WYATT, P.C.
3 -
// /5&;&@“ M

24 By

s vj*’_m beth E. Howard, OSB 012951
25 Email: ehoward@schwabe.com
Of Attorneys for Plaintiff

Page 1 - GENERAL JUDGMENT OF DISMISSAL SCHWABE, WILLIAMSON & WYATT, P C.
1211 8W 5th Ava Sui(e 1900
Poriland, 9720
Telaphone: 503.222, 9981

PDX\2660M20301 AEEHN19494653.1
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1 CERTIFICATE OF READINESS
(UTCR 5.1060¢2))
2
I hereby certify that the foregoing proposed judgment is ready for judicial signature
3
because:
4 L ] Each opposing party affected by this order or judgment has stipulated to the
order or judgment, as shown by each opposing party's signature on the document being
5 submitted.
6 I1. Xl Each opposing party affected by this order or judgment has approved the
order or judgment, as shown by signature on the document being submitted or by written
7 confirmation of approval sent to me. :
8 1. [ ] Ihave served a copy of this order or judgment on all parties entitled to service
and:
9
[7] No objection has been served on me.
10
B. 7] 1received objections that I could not resolve with the opposing party
11 despite reasonable efforts to do so. I'have filed a copy of the objections [
received and indicated which objections remain unresolved.
12
C. ] After conferring about objections, [role and name of opposing party]
13 agreed to independently file any remaining objection.
14 IV.  [7] The relief sought is against an opposing party who has been found in default.
15 V. [} An order of default is being requested with this proposed judgment.
16 VI. [} Service is not required pursuant to subsection (3) of this rule, or by statute,
rule, or otherwise.
17
DATED this 16th day of December, 2016. /
18 s 7
: o ; 'MM,.VMM
19 //’»// e ,Af%im
//¥zabeth E. Howard, OSB 012951
20 // Of Attorneys for Plaintiff
21
22
23
24
25
26
Page 1 - CERTIFICATE OF READINESS SCHWABE, WILLIAMSON & WYATT, P .

1211 SW 5th Ave . Suite 1900
Portland, OR 97204
Telephone: 608,222.9981

PDX\126604\2030 10\EEH\19494653.1
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12/16/2016 4:18:25 PM
16CV28751

1
2
3
4 IN THE CIRCUIT COURT OF THE STATE OF OREGON
5 FOR THE COUNTY OF DESCHUTES
6 TUMALO IRRIGATION DISTRICT,
7 Petitioner, No. 15CV28751
8 vs. PETITIONER’S RESPONSE TO STATE’S
MOTION TO DISMISS
9 OREGON WATER RESOURCES
DEPARTMENT, Hearing — Motion
10 January 10, 2017 at 3 p.m.
Respondent.
11
12 Oregon Water Resources Department’s (OWRID’s) Motion to Dismiss should be denied

13 on the grounds that it is moot. Petitioner has filed a Notice of Voluntary Dismissal, requesting a
14 general judgment without prejudice in this matter, and proposed General Judgment of Dismissal,
15 to which OWRD had no objection. Upon issuance of the general judgment, the case against

16 OWRD will be dismissed. For these reasons, Petitioner requests denial of the Department’s

17 motion on the grounds that it is now moot.

18 For the reasons set forth above, oral argument on OWRD’s motion is no longer

19 necessary. Petitioner therefore requests that the oral argument currently scheduled for January

20 19, 2017, be cancelled.

21 DATED this 16th day of December, 2016.
22 SCHWABE WILLIAMSON & WYATT, P.C.
23

“ Byl & Lo
25 »~" Blizabeth E. Howard, OSB 012951
Email: ehoward@schwabe.com
26 Of Attorneys for Petitioner
Page 1 - PLAINTIFF'S RESPONSE TO DEFENDANT’S MOTION S, oy o Lo VAT, P.C.

1211 SV Blh Ave, Suite 1800
TO DISMISS Portiand, OR 67204

Telsphone, 503.222.9981

PDX\126604\2030 LO\EEH\9669180.1
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1 CERTIFICATE OF SERVICE

I hereby certify that on the 16th day of December, 2016, 1 caused to be served the
foregoing PETITIONER’S RESPONSE TO STATE’S MOTION TO DISMISS on the following
party at the following address:

2

3

4

5 Darsee Staley
Department of Justice

6 100 SW Market Street
Portland, OR 97201

7 darsee stalevi@do].state.or.us

8

9

U.S. Postal Service, ordinary first class mail
U.S. Postal Service, certified or registered mail,
return receipt requested

hand delivery

facsimile

electronic service

other (specify)

S
/ . ‘Z/,-WMMWWW
& /
14 yys

£“Flizabeth E. Howard, OSB 012951

Page | -  CERTIFICATE OF SERVICE BGHWASE, WLLIAMSON & WYATT, P.C.
1211 8W 8th Ave., Suite 1800
Portland, OR 97204
Telephons: 503.222 9981

PDX11266042030 LO\EEH\9669180.1
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2/2/2017 4:15:37 PM

16CV01703
1
2
3
4 IN THE CIRCUIT COURT OF THE STATE OF OREGON
5 FOR THE COUNTY OF DESCHUTES
6 TUMALO IRRIGATION DISTRICT,
7 Petitioner, No, 16CV01703
8 Vs, PETITIONER’S MOTION AND
MEMORANDUM IN SUPPORT OF MOTION
9 OREGON WATER RESOURCES , FOR PRETRIAL SETTLEMENT
0 DEPARTMENT, CONFERENCE
Respondent.
11
12 MOTION
13 Petitioner Tumalo Irrigation District (“Petitioner”) moves this Court for an order setting a

14 judicial pretrial settlement conference at its earliest convenience. This motion is made pursuant
15 to Deschutes County Circuit Court Supplement Local Rule 6.012, and is supported by the

16 Affidavit of Elizabeth E. Howard (“Howard Affid.”) and the following memorandum.

17 MEMORANDUM

18 Standard of Review

19 If a party requests a pretrial settlement conference, “a mandatory settlement conference
20 shall be held,” unless the opposing party demonstrates good cause as to why the settlement
71 conference should not be held, Deschutes County Circuit Court’s Supplementary Local Rule

22 6.012 (eff. Feb. 1,2016).

24 Statement of the Case

25 Petitioner is an irrigation district, duly organized under the Oregon law. Petition for

26 Judicial Review (“Petition), § 3. On January 21, 2016, Petitioner filed a Petition for Judicial

Page 1 - PETITIONER’S MOTION AND MEMORANDUM IN SO At
SUPPORT OF MOTION FOR PRETRIAL SETTLEMENT . R Sy 70
CONFERENCE Talaphore: 803222 9891

PINOI266042030IAEEH 9938062,
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1 Review of Respondent Oregon Water Resources Department’s (“Respondent”) November 23,
2 2015 Order on Reconsideration. See generally Petition. This Order is a complete about-face by
3 Respondent and has a significant practical and lcgal effect on Petitioner and its patrons,
4 In early 2014, Petitioner met with Respondent’s staff to obtain their direction as to how
5 Petitioner should go about getting Respondent’s authorization to store water in the South Pond
6 and North Pond (the “ponds”). Howard Affid., § 5. These ponds are located on property owned
7 by the KC Development Group LLC and within Petitioner’s boundaries. Petition, 6. Acting on
8 Respondent’s direction and advice, Petitioner filed applications (referred to as notices of intent)
-9 for two in-district transfers to store water in the ponds. Id., §s 9-10; Howard Affid,, 5. Under
10 Oregon law, Petitioner may proceed to implement an in-district transfer after filing the
11 applications and before Respondent takes action on the applications. Id., §s 9-10. Under this
12 authority, and consistent with Respondent’s direction, Petitioner filled the ponds with water.
13 On April 29, 2015, and much to Petitioner’s surprise, Respondent denied Petitioner’s in-
14 district transfer applications. Id. s 9-10. Secemingly in recognition that Petitioner had acted on
15 Respondent’s advice and therefore “believed it was authorized to transfer water...to the North
16 Pond and South Pond when it filled the ponds,” Respondent issued a Limited License
17 Enforcement Order (“LLEO”) authorizing Petitioner to continue storing water in the ponds.
18 Howard Affid., Ex. 2, p. 3. In the LLEO, and as a condition of the LLEQ’s issuance,
19 Respondent also concluded that “[Petitioner] did not knowingly violate state laws regarding a

20 water use permit when it filled the North Pond and South Pond....” Id,

21 On October 13, 2015, Respondent abruptly withdrew the LIEO. Tt then issued the Order
22 on Reconsideration on November 23, 2015, The Order found——in direct contravention of

23 Respondent’s prior findings—that Petitioner had “knowingly violated state laws regarding a

24 water use permit,” and cancelled the LLEO. Howard Affid., Ex. 1, pp. 1, 3; Petition, s 19, 22.

25 /11
26
Page 2 -  PETITIONER’S MOTION AND MEMORANDUM IN SOTMABE, ety ot L 06
SUPPORT OF MOTION FOR PRETRIAL SETTLEMENT 1211, 8W in Ave, Sl 1900
CONFERENCE Telaphone! 503.222 9981
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Argument

Pursuant to Local Rule 6.012(a), Petitioner requests this Court order a mandatory
settlement conference so that the parties may complete the settlement negotiations currently
underway in this matter. Petitioner has worked diligently to resolve this case through informal
settlement negotiations for approximately seven months. Howard Affid,, § 3(1). To date, those
efforts have been unsuccessful-not because the parties have been unable to come to agreement
on the terms of settlement, but because of Respondent’s delays in responding to Petitioner’s
settlement communications. /d., § 3(i). At present, Petitioner is waiting for a response to a
settlement communication sent to Respondent’s counsel four weeks ago. Id., § 3(i). This is not
unusual, Petitioner previously waited more than three months for a response, despite regular
communications to Respondent seeking a reply. Id,, 9 3(i). Petitioner is unaware of any reason
why Respondent would object to this Motion, but Respondent has refused to voluntarily engage
in a judicial settlement conference as explained in the conferral certification below. Petitioner
seeks this Court’s order of a mandatory judicial settlement conference so that the parties may,
much more expeditiously and efficiently than they have to date, determine whether this matier
may be resolved through a settlement agreement.

Petitioner’s request for a mandatory judicial settlement conference is supported by the
following information, as required by Local Rule 6.012(a):

{a) This case was filed on January 21, 2016. Respondent was served on February 11,
2016.

(b) n/a.

] No court dates are scheduled.

(d)  Petitioner anticipates 2-3 days for trial.

(e) No prior trial dates have been set in this case.

¢ To date, the Petition for Judicial Review and this Motion for Settlement

Conference are the only pleadings filed. The case is not yet at issue,

SUPPORT OF MOTION FOR PRETRIAL SETTLEMENT o1t SRR, Sty 10
CON I“ERENCE Tslephone: 503.222 8981
PRXAI26604\2030 1 NEEFN 99380621

Appendix A107



1 (g) Petitioners are in the process of serving Requests for Production on Respondents.

B3

This will initiate the formal discovery process.
(h)  No motions, other than this Motion for Settlement Conference, must be heard

prior to the settlement conference.

(AT -

(i) - During the past seven months, Petitioner’s attorneys have persistently sought to
resolve this case with Respondent. Those efforts have been met with lengthy delays, without an
acknowledgement of receipt of the requested communications for weeks or more, in some cases.
As explained in the Howard Affidavit, Petitioner’s attorney Martha Pagel first met with

Respondent’s attorneys Darsee Staley and Renee Moulun on June 21, 2016, to outline concepts

SN W~ Oy

for a potential settlement agreement and to request a meeting with Respondent to discuss the

11 concepts in further detail. By July 20, 2016, Ms, Pagel had received no response. She sent

12 another email to Ms, Staley and Ms. Moulun requesting confirmation of whether Respondent

13 was willing to meet and when such a meeting might be scheduled. Ms. Moulun responded

14 stating Respondent had not yet decided whether to meet and that she would let Ms, Pagel know
15 as soon as possible. Finally, on July 22, 2016, Ms. Staley sent an email to Ms, Pagel stating

16 Respondent was unwilling to consider one of the several terms contained in Ms, Pagel’s initial
17 outline of settlement concepts, but taking no position on any of the other settlement concepts,

18 In the same communication, Ms. Staley shared her view that a meeting between the

19 parties and their attorneys would not be an effective use of time, but she suggested a meeting

20 between the attorneys to discuss how to resolve the litigation. Ms. Pagel responded that same day
21 stating Petitioner’s willingness to “adhere to whatever ground rules you would like” so as to

22 continue discussions regarding reselution of the litigation issues as well as resolution of the

23 other, indirectly related, on-going water issues between Petitioner and Respondent. From July
24 22 through October, 2016, Ms. Pagel continued to exchange emails with Ms. Staley and Ms.

25 Moulun, but with no progress as to a meeting or settlement of the pending litigation or a meeting

26 with Respondent as to the other matter. Finally, on November 14, 2016, Ms. Staley responded to

Paged - PETITIONER’S MOTION AND MEMORANDUM IN SORE, Ny at L
SUPPORT OF MOTION FOR PRETRIAL SETTLEMENT N arand. OR $7508
CONFERENCE Telophone: 503.222.9981
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Ms. Pagel, but in doing so, Ms. Staley abruptly changed course, stating that Respondent would
not agree to any form of settlement of the litigation because Respondent expected Petitioner to
dismiss the litigation promptly based on Ms. Staley’s (inaccurate) understanding that Petitioner
had instructed Ms. Pagel to dismiss the case at a board meeting on Qctober 13, 2016, On
November 28, 2016, Ms. Pagel sent a letter to Ms. Staley explaining that she had a different
understanding, an understanding that she confirmed at Petitioner’s next board meeting on
December 13, 2016 and communicated to Ms, Staley on December 14, 2016.

Also on December 14, 2016, Ms. Pagel conveyed Petitioner’s ongoing interest in
resolving the case through settlement. Due to the many delays up to that date, Ms. Pagel

suggested the parties continue their settlement negotiations through a judicial settlement

conference. On December 28, 2016, Ms. Staley declined Respondent’s suggestion of engaging in

a settlement conference and proposed specific settlement terms for discussion.

On January 6, 2016, Petitioner’s trial attorney, Elizabeth Howard, responded to the
specific settlement terms outlined in Ms. Staley’s December 28, 2016 email, reiterated
Petitioner’s view that a settlement conference would assist the parties with a more expedient
resolution of the case, and requested that Respondent reconsider its decision against voluntary
participation in such an effort. To date, Respondent has provided no response.

)] As a result of Respondent’s delays, the parties have not yet arrived at an
agreement ort the matters at issue in this litigation. Outstanding issues include: 1) resolving
Respondent’s unfounded determination that Petitioner knowingly violated the law, leading to
Respondent’s Order on Reconsideration; 2) whether Petitioner must wastefully dump the stored
water within the ponds; and 3) if the water is to be dumped, whether Petitioner may continue to
store water in the ponds until its patrons, KC Development Group, have new water rights in
place to refill the ponds so as to avoid the costs to replace the pond liners, a cost estimated at
$1.9 million.

&) Petitioner favors a judicial settlement conference. Respondent does not, but has

Page 5- PETITIONER’S MOTION AND MEMORANDUM IN SRR ey ot Ly o

SUPPORT OF MOTION FOR PRETRIAL SETTLEMENT 1261, 5Bl . S 900
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1 not provided reasons for its opposition to Petitioner.

2 Q) Non-judicial settlement options are likely available. However, they have not

(OS]

proven effective or efficient because of Respondent’s long delays in responding to Petitioner.
(m)  Petitioner’s view is that this case is more likely to be resolved with the aid of this
Court and in a judicial settlement conference because of Respondent’s delayed responses.
Petitioner anticipates further delays by Respondent without the Court’s intervention. Further,
because Respondent is a State agency, Petitioner believes that efforts to resolve this case will be
more fruitful under the oversight of a sitting State court judge. Petitioner also anticipates that

Respondent will be resistant to the costs associated with a private mediator given its budgetary

[ B o R - e = S VA >

constraints.

11 In sum, the parties have been in settlement discussions, but these negotiations have made
12 little progress over the course of seven months due to Respondent’s delayed responses. The

13 Court’s assistance is necessary to bring the parties together to complete the settlement

14 negotiation currently underway in an expeditious and efficient manner. Petitioner therefore asks
15 that the Court order the parties to participate in a mandatory judicial settlement conference as

16 expeditiously as possible.

17 UTCR 5.010 Certificate of Conferral

18 Counsel for Petitioner conferred with Respondent’s lawyer regarding participating in a
19 judicial settlement conference. Respondent was unwilling to voluntarily participate in the

20 conference. Respondent’s counsel did not provide a reason in support of its position.

21 DATED this g“ day of February, 2017.
22
SCHW: \ g JAMSON & WYATT, P.C,
23 V. /
/ /s T
2 | , / —
4 B 3//%
75 [ abeth B. Howard, OSB 012951
‘ Email: ehoward@schwabe.com
26 Of Attorneys for Petitioner
Page 6 - PETITIONER’S MOTION AND MEMORANDUM IN SCHWABE, WILLIAMSON & WYATT, P.C
SUPPORT OF MQTION FOR PRETRIAL SETTLEMENT B oo, OR 57204
CONFERENCE Talsphone: 503.222.99681

PDX\26604\20301\BEH\19938062,1
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Page 1 -

CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of February, 2017, I caused to be served the

foregoing PETITIONER’S MOTION AND MEMORANDUM IN SUPPORT OF MOTION

FOR PRETRIAL SETTLEMENT CONFERENCE on the following party at the following

address:

Darsee Staley

Oregon Department of Justice

1162 Court Street NE

Salem, OR  97301-4096

Email; darsee.staley@doj.state.or.us

by:
Z U.S. Postal Service, ordinary first class mail
B U.S. Postal Service, certified or registered mail,
" return receipt requested
| hand delivery
facsimile
> electronic service
N other (specify)
’ _/’/‘ :
/S '
L///izilimbeth . Howard, OSB 012951
CERTIFICATE OF SERVICE SCHWABE, il s atian 1P ©

1211 SW St Ave,, Sults 1800
Portlarses. R 87204
Telophone; 503.222 9981

PDX\126604203010\BEH\19938062.1
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Bend, OR 97703
{541) 385-2572

PETERKIN & ASSOCIATES
222 NW lrving Avenue

2

P W

[ e - s B = ST

26

16CV03207

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF DESCHUTES

SCOTT W. WATERS, RODNEY LEE Case No.: 16CV03207

CAMPUZANO and JUDY CAMPUZANO,

ANDREW J. NIEDZWIECKE AND JUDITH

D e ooup | ORDER REGARDING

TRUST, and KC DEVELOPMENT GROUP | 1y pppNDANT’S MOTIONS

LLC, an Oregon limited liability company, AGAINST PLAINTIFFS’ SECOND

o AMENDED COMPLAINT
Plaintifls,

Y.

KLIPPEL WATER, INC., an Oregon domestic
non-profit corporation,

Defendant,

This matter came before the court on Defendants” Motions against Plaintiffs’®
Second Amended Complaint. A hearing was held on December 21, 2016 before the
Honorable Beth M. Bagley. Plaintiffs were represented by Peter C. Richter and Shannon
McCabe. Defendants were represented by Megan K. Burgess. The Court reviewed and
considered the pleadings, heard oral argument from counsel, and being otherwise fully
informed, ruled by memorandum opinion dated February 24, 2017. A true and correct
copy of Judge Bagley’s Memorandum Opinion is attached hereto as “Hxhibit 1,” and is
incorporated herein as if fully set forth. The Court’s rulings are memorialized herein.

/1

Iy

Page 1 — ORDER REGARDING DEFENDANT’S MOTIONS AGAIN ST PLAINTIFFS’
SECOND AMENDED COMPLAINT
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PETERKIN & ASSOCIATES

222 NW Irving Avenue

Bead, OR S773
{541) 389-2572

o o o ~J1 o ¥ Lo a2 "2

[ wy E=N 8% [ Pt < e o0 ~3 o2 W o W [ Pt

NOW THERFORE, IT IS HEREBY ORDERED:

1. Defendant Klippel Water Inc.’s Motion to Dismiss with prejudice

pursuant to ORCP 21A(8) as to all of Plaintiffs’ claims for an easement
by implication over Lot 800.

a. Plaintiff Scott Waters (Lot 812). Defendant’s Motion to Dismiss Waters’
claim of implied easement is granted;

b. Plaintiffs Niedzwiecke (Lot 810). Defendant’s Motion to Dismiss
Niedzwieckes’ claim of implied easement is granted;

¢. Plaintiff Cadwell Family Trust (Lot 819). Detendant’s Motion to Dismiss
Cadwell Family Trust’s claim of implied easement is granted;

d. Plaintiffs Campuzano (Lot 13000). Defendant’s Motion to Dismiss
Campuzanos’ claim of implied easement is granted; and

¢. Plaintift KC Development Group (Lots 602, 817, 820, 822-829),
Defendant’s Motion to Dismiss KCDG’s claim of implied ¢asement is
granted.

f. For the reasons detailed in Judge Bagley’s Opinion (Ex 1), all of
plaintiffs’ claims for an implied easement are dismissed with prejudice.

. Defendant Klippel Water Inc.’s Motion to Dismiss with prejudice

pursuant to ORCP 21A(8) as to all of Plaintiffs’ claims for an easement
by prescription over Lot 800.

a. Plaintiff Scott Waters (Lot 812). Defendant’s Motion to Dismiss Waters’
claim of prescriptive easement is granted.

b. Plaintiffs Niedzwiecke (Lot 810). Defendant’s Motion to Dismiss
Niedzwieckes’ claim of prescriptive easement is granted;

¢. Plaintiff Cadwell Family Trust (Lot 819). Defendant’s Motion to Dismiss
Cadwell Family Trust’s claim of prescriptive easement is granted;

d. Plaintiffs Campuzano (Lot 13000). Defendant’s Motion to Dismiss
Campuzanos’ claim of prescriptive easement is granted; and

Page 2 ~ ORDER REGARDING DEFENDANT’S MOTIONS AGAINST PLAINTIFFS’
SECOND AMENDED COMPLAINT
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Bend, OR 97703
(341) 383-2572

222 NW Irving Avenue

PETERKIN & ASSOCIATES
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e. Plaintiff KC Development Group (Lots 602, 817, 820, 822-829).
Defendant’s Motion to Dismiss KCDG’s claim of prescriptive easement is
granted.

f. For the reasons detailed in Judge Bagley’s Opinion (Ex 1), all of plaintiffs’
claims for an easement by prescription are dismissed with prejudice.

72

Attorney Fees and Costs,

a. As detailed in Judge Bagley’s Memorandum Opinion (Ex 1), the Court
found all Plaintiffs’ claim for an easement by implication were not
objectively reasonable.

b. As detailed in Judge Bagley’s Memorandum Opinion (Ex 1), the Court
further found there was no objectively reasonable basis for the claims for an
easement by prescription asserted by Plaintiffs Waters, Cadwell Family Trust
and KC Development Group.

¢. Defendant’s motion for attorney fees and costs is granted in part. The
Court will order reasonable attorney fees and costs to Defendant incurred in
connection with all claims asserted in the Second Amended Complaint
except for the prescriptive easement claims made by Niedzwicke and
Campuzano.

d. Defendant’s attorney is directed to file an ORCP 68 Statement of attorney
fees and costs consistent with Judge Bagley’s Memorandum Opinion (Ex 1).

Signed: 3/13/2017 11:58 AM

M /(f%/aéw

Clrcuit Court Judge Aita J. Bra’éy

Submitted by:

/s/ Megan K. Burgess
MEGAN K. BURGESS
OSB #042526
mburgess@peterkinpe.com
Of Attorneys for Defendant

Page 3 - ORDER REGARDING DEFENDANT’S MOTIONS AGAINST PLAINTIFFS’
SECOND AMENDED COMPLAINT

Appendix A114



CIRCUIT COURT OF OREGON .-

A. MICHAEL ADLER Judge ELEVENTH JUDICIAL DISTRICT, IRe Ui T B e e
ELLS B. ASHBY. Judge DESCHUTES COUNTY JUSTICE BUILDING U 1T U b L ey B e restding Jindge
STEPHEN P. FORTE, Judge 1100 NW BOND STREET
SOETHANY P. FLINT Judge BEND, OREGON 07703 2015 HAY 25 FH 3: 34
(541) 388-5300
CESCHUTES T -
May 24, 2016 OREGOH

J Rion Bourgeois
PO Box 1264
Canby OR 87013

Christopher D Hatfield
Hurley Re PC

747 SW Mill View Way
Bend OR 97702

Verified Correct Copy of Original 5/26/

Re. States Credit Holdings Il, LLC v Kimble and Kimble, Deschutes County Case No.
15CV0382

Counsel

This matter came bafore the court on the Defendants’ Objection to Garnishment pursuant to
ORS 18 395(2) as to the amount of $50,000 for a co-debtor homestead exemption. The Court
currently holds $50,466.43 of the Defendant's cash pending the outcome of the challenge. The
Court being fully apprised in the premises, and having taken testimony heard oral argument at
the hearing held on May 18, 2016, the Court makes the following determinations’

1. The issue as to whether the Kimbles intend to reinvest the $50,000 in a new home Is not
properly before the Court IF the Court finds that the Kimbles do, in deed, have a
$50,000 homestead exemption in the ‘proceeds’ from the ‘sale’ of 63570 Johnson Road,
Bend, OR, 87703 (“LR1"), then they have a one year from the date of 'sale’ to reinvest it
in a new primary home. There is no authority for the Court to hold the money for the
balance of the one year to determine if such reinvestment is made, and so the Court
declines to do so

2. Accordingly, the only issue properly before the court is whether the Kimbles truly sold
LR1' If they did, then the Kimbles have a $50,000 homestead exemption under ORS
18.395(2) In the $50,000 cash that was garnished from their bank account. The
homestead exemption turns on whether the $50,000 cash is truly proceeds from a sale
of LR1 OR whether the 350,000 cash in the Kimbles' bank account is there as a result of
a complicated financial arrangement orchestrated to look like a sale of LR1 to one of the
Kimbies' business pariners.

Plaintiff essentially presented evidence at the evidentiary hearing as if this were a fraudulent

transfer claim under ORS 95.230. Clearly that is not what I1s pending before the Court. However,
the factors and analysis under 95 230 are instructive when deciding the factual 1ssue of whether
LR1 was truly sold because 95 details creditor's rights and remedies and 18 details exemptions

Tecvoess T
OPLE
Opiolon — Leiter
4889319

| UUARAEAR
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6.

Verified Correct Copy of Original 5/26/201

from creditor’s rights and remedies upon execution of a judgment Garnishment is an execution
of a judgment. ORS 18.005(6)

Moreover, there is no authority requiring that the Court MUST find that LR1 was truly sold
simply because there was a deed executed and an escrow company was used.

This action was commenced June 18, 2015. LR1 was unencumbered a! the time the suit was
commenced and then was rapidly and senally encumbered by 'debts’ to insiders ~ the Kimbles'
business partners and the Kimbles’ daughters. The property was then ‘sold’ December 15, 2015
to the Kimbles' main business partner Carlton Cadwell." The underlying Judgment was entered
January 28, 2016

The source of the $50,000 cash, Mr. Cadwell, was not present and did not testify Many of the
debt instruments which Mr Kimble produced, which were paid from the 'sale proceeds’ and
intended to provide credibility to the 'sale,’” were not signed and Mr Kimble admitted that many
of them were not created contemporaneously with the alleged transactions The ‘sale price’ of
the home at the time of sale was not consistent with Mr Kimble's prior opinion of value

The Kimbles still reside at LR1, retaining possession and control after the transfer, while they
purportedly pay rent to Mr. Cadwell. One of the ‘debts’ owed to Mr. Cadwell and settled for less
than what was loaned, was for some type of reverse mortgage on LR1 so that Mr. Cadwell
provided monthly income to the Kimbles.

The Kimbles own the surrounding acreage properties jointly with Mr. Cadwell through the KC
Development Group LLC and Mr. Kimble expressly stated he would be getting LR1 back at a
later date through some other undefined transaction.

The deed and use of an escrow company do not persuade the Court that a true sale occurred.
The Court does not find Mr. Kimble to be credible

In summary, the ‘sale’ appears to have been nothing more than an elaborate orchestration to
facilitate the ongoing financial transactions between Mr Kimble and Mr Cadwell and the
development of the jointly owned parcels of property. The Court finds that a sale did not occur
and that the Kimbles are not entitled to a $50,000 homestead exemption in the cash garmished
from their bank account

Accordingly, the Court orders the release of the $50,466 43 to Plaintiff immediately. Mr
Bourgeois shall prepare the Order.

Best Regards,

"There s no dispute that LR1 was and 1s the Kimbles primary place of residence - or abode.

“ The Court refers to Carlton Cadwell only, not Carlton and Lynda because 1t appears to the Court that the wives
are only included as a formahty. Mr. Kimble could not even identify how much ownership the wives actually have
n the LLC and the like. It appears from the record that Mr. Cadwell and Mr Kimble were the primary actors in the
transactions
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STATE OF OREGON )
) ss. CERTIFICATE OF MAILING

COUNTY OF DESCHUTES )]

i, Danette Struckmeyer, Judicial Assistant to Bethany P. Flint, Judge of the Circuit Court, Bend, Oregon,
hereby certify that | mailed copies of the foregolng Opinion Letter to the parties herein below named, by placing
such coples in an envelope, with postage thereon fully prepaid, addressed to said parties at their respective
addresses, and depositing said envelopes in the United States mail or by placing them in a pickup box at the
Deschutes County Courthouse in Bend, Oregon, 25 day of May, 2016, said parties being:

J. Rion Bourgeois
Attorney at Law

PO Box 1264

Canby, Oregon 97013
Christopher Hatfleid
Attorney at Law

747 SW Mill View Way
Bend, Oregon 97702

DATED at Bend, Oregon, this 2S day of, May, 2016.

e S

anette Struckmeyer
Judicial Assistant to Bethany P. Fiint

CS 1 — CERTIFICATE OF MAILING ~Page L of 1
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November 30, 2016

Via hand delivery only

Nick Lelack

Community Development Director
Deschutes County

117 NW Lafayette Avenue

Bend, OR 97703

Re: Land Use Compatibility State Request by KC Development Group, LLC
Dear Mr. Lelack,

| serve as General Counsel for KC Development Group, LLC ("KCDG"). in 2014, KCDG completed a series
of lined, connected irrigation ponds on its property at or about 63650 Johnson Road, Bend OR 97703
(the "Property"). The purpose of the ponds was primarily for storage and reregulation purposes for the
Tumalo Irrigation District ("TID"), and secondly, the south pond was to be used for motorized boating
activities by KCDG. However, after the ponds were completed, new interpretations of the law by
Deschutes County Code and the Oregon Water Resources Department ("OWRD") made partnering with
TID impossible or highly impractical.

Specifically, Deschutes County determined that TID's use would require a conditional use permit and a
comprehensive plan change to enable surface mining for a non-Goal 5 resources, and KCDG's motorized
boating use would require a conditional use permit for a recreation-oriented facility. Deschutes County
denied those permits and referred the matter to Deschutes County Code Enforcement. Concurrent with
Deschutes County's decisions, despite having initially encouraging TID and KCDG, OWRD revoked and/or
denied any application for TID's use of the ponds, and has informed us that OWRD will not entertain
any discussion of an approval, or even an application, for a water right that included TiD's use of the
ponds. As a result of those rulings, on May 23, 2016, TID sent a letter to KCDG terminating its use of the
ponds. '

On June 22, 2016, Tim Ramis, on behalf of KCDG, submitted a letter to Deschutes County that included
TID's termination letter for use of the Property and provided that the ponds would be used for
aesthetics and fire protection. As you know, the ponds have already proved their value for fire
protection in being the main source of water to fight both 2014 Two Bulls Fire and the 2015 Shevlin Park
fire. On that basis, Deschutes County agreed to close the Code Enforcement file. It is our understanding,
that as far as Deschutes County is concerned, the Property and the ponds are in compliance with local
land use regulations because fire protection and landscape aesthetics are not regulated by the

Deschutes County Code.

As a result of the termination of its partnership with TID, KCDG must now seek its owner water right
through a groundwater permit application ("Application") to OWRD. A requirement of the Application is
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to submit a land use compatibility statement ("LUCS") from Deschutes County that confirms that
approval by OWRD of KCDG's Application would be consistent with Deschutes County land use
regulations. Therefore, we have attached a proposed LUCS that confirms as such.

We understand that the Property has been subject to significant opposition and scrutiny over the past
two and a half years. It is with that in mind that | have been working diligently to achieve full compliance
with all regulatory authorities. This LUCS request is in furtherance of that goal and | believe is consistent
with the current permitted uses by Deschutes County for the Property and the ponds.

KCDG remains committed to working collaboratively with Deschutes County to ensure all use of the
Property is properly permitted and approved. | have enclosed the proposed LUCS and the $30 fee
payable to Deschutes County. If you have any questions regarding the use of the Property or the ponds,
or regarding the OWRD Application, please feel free to contact me.

Thank you for your consideration of this request.

Sincerely,

J. Kenneth Katzaroff, ID
General Counsel & Special Projects
Three Rivers Advisors

Ken@threeriversadvisors.com
503-453-0873
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Oregon Water Resources Department
725 Semmer Street NE, Suite A

Sulern, Oregon 97301-1266

{503) ¥%6-0900

www, wrd,state.onus

Land Use
Information Form

NOTE TO APPLICANTS

In order for your application to be processed by the Water Resources Department (WRD), this Land Use
Information Form must be completed by a local government planning official in the jurisdiction(sy where
your water right will be used and developed. The planning official may choose to complete the form while
you wait, or return the receipt stub to you. Applications received by WRD without the Land Use Form or
the receipt stub will be returned to you. Please be aware that your application will not be approved
without land use approval.

This form is NOT required if: i
1) ‘Water is to be diverted, conveyed, and/or used only on federal lands; OR

2) The application is for a water right transfer, allocation of conserved water, exchange, permit amendment, or ground water

regisiration modification, and gl of the following apply:

a) The existing and proposed water use is located entirely within lands zoned for exclusive fann-usc or within an
irrigation district;

by The application involves a change in place of usc only;

¢) The change does not involve the placement or modification of structures, including but not limited 10 water diversion,
impoundment, distribution facilities, water wells and well houses; and

d) The application involves irigation water uses only. i

NOTE TO LOCAL GOVERNMENTS

The person presenting the attached Land Use Information Form is applying for or modifying a water
right. The Water Resources Department (WRD) requires its applicants 1o obtain land-use information to
be sure the water rights do not result in land uses that are incompatible with your comprehensive plan.
Please complete the form or detach the receipt stub and return it to the applicant for inclusion in their
water right application. You will receive notice once the applicant formally submits his or her request to
the WRD. The notice will give more information about WRD's water rights process and provide
additional comment opportunities. You will have 30 days from the date of the notice to complete the
land-use form and return it to the WRD. If no land-use information is received from you within that
30-day period, the WRD may presume the land use associated with the proposed water right is
compatible with your comprehensive plan. Your attention to this request for information is greatly
appreciated by the Water Resources Department. 1f you have any questions concerning this form, please

s vy

contact the WRD's Customer Service Group at 503-986-0801.

Revised 2/8/2010 fand Use Information Form - Page 1 of 3 WR/FS
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Land Use
Information Form

Applicant: _\ ( C bt\)’d)quwm ¥bﬁmVP

First

Mailing Address: (22 5LO S oMnason

Lo

Oregon Water Resources Department

725 Suminer Street NE, Suite A
Salem, Qregon 97301-1266
(503) y86-0900
wiawiv, wrd.s1ate.or.us

(eno. oL AFe3

A m(:‘—i‘t‘:;- Stae

A. Land and Location

Please iclude the following information for all tax lots where water will be diveried (taken from its source), conveyed (transported),

Zip

Daytime Phone;

503453091

and/or used or developed. Applicants for municipal use, or irrigation uses within irigation districts may substitute existing and

proposed service-area boundaries for the tax-lot information

requested below.

Township Range § Section W Tax Lot ¥ Plan Designation {e.g., \\mr t;:{‘:x;.;t Proposed Land |
Rural Residential/RR-5) Use: ;
A\ xS < \ 2 VLY M\, [8T0 an-~\o A Diveried [ Conveved A8 Used St Voo
i 1 [ Diverted 1 Conveyed 1 Used
X & {1 Diverted [ Converved 0 Used “-‘
i 3 Diverted 1 Conveved 1 Used

List all counties and cities where water is proposed to be diverted, conveyed, and/or used or developed:

Pestnores CQQ(\\'\”

B. Description of Proposed Use

Type of application to be filed with the Water Resources Department:

Permit to Use or Store Water [} Water Right Transfer

Limited Water Use License 3 Altocation of Conserved Water

Source of water; [ Reservoir/Pond ﬁ Ground Watg

Intended use of water: [_] Irrigation 7 Commercial

] Permit Amendment or Ground Water Registration Modification
[ Exchange of Water

{7 Surface Water (name)

I;] Industrial

"] Municipat 7] Quasi-Municipa! {1 1nstream

Briefly describe:

[} Domestic for
B4 Other S e el onsd

houschold(s)

B2 0L et £\ e\os U omaure ferk P e PPN
NDONee Yo Yoe s¥ored V0 T ondy Wy
0&3\"\4/\'\(‘5 ) @S DN KR (3\'0"‘@(4\'{0")
D iaves G oerson ol 10 aoen O hid

V- Denve gp oY
v W& Seadopamant _G\QOPQ\\N\QQ RN e

Py
Oooe

L Qor VA% e

RO ard)

Note to applicant; If the Land Usc Information Form cannot be completed while you wait, please have a local govermment
representative sign the receipt at the botiom af the next page and include it with the application filed with the Warer Resources

Department.

Sce hottom of Page 3. ~>

Revised /872010 L.and Use Information Form - Page 2 of 3

WR/FS

o).
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For Local Government Use Only

The following section must be completed by a planning official from each county and city listed unless the project will be located
entirely within the city limits. In that case, only the city planning agency must complete this form. This deals only with the local
Jand-use plan. Do not include approval for activities such as building or grading permits.

Please check the appropriate box below and provide the requested information

{71 Land uses 10 be served by the proposed water uses (including proposed construction) are allowed outright or ave not regulated by
your comprehensive plan. Cite applicable ordinance section(s): L N _

[ Land uses to be served by the proposed water uses (including proposed construction) involve discretionary land-use approvals as
listed in the table below. (Please attach documentation of applicable Jand-use approvals which have already been obfained.
Record of Action/land-use decision and accompanying findings are sufficient.) If approvals have been obtained but all appeal
periods have not ended, check ""Being pursued.”

Type of Land-Use Approval Needed Ci L . L

o ) o . ite Mos1 Significant, Applicable Plan Policies & Land-Use Approval:

(c.g., plan amendments, rezones, conditional-use Ordinance Seclion References

prrmits, ete.)

O Obtained 3 Being Pursued
O Denied [ Not Being Pursued
0 Obtained [ Being Pursued
3 Denied [ Not Being Pursued
3 Obtained 3 Being Pursued
[ Denied [ Nox Being Pursied
O Obtained 0 Being Pursued
[ Denied T3 Noi Being Pursued
0 Ottained 3 Being Pursued
3 Lenied 3 Not Being Pursued

Local governments are invited 10 express special land-use concerns or make recommendations 1o the Water Resources Department
regarding this proposed use of water below, or on a scparate sheel.

Name: ... Title:

. Phone: _____

Signature:

Note to local government representative: Please complete this form or sign the receipt below and return it to the applicant. If you
sign the receipt, you will have 30 days from the Water Resources Deparrment's notice date to return the completed Land Use Informaiion
Form or WRD may presume the land use associated with the proposed use of water is compatible with local comprehensive plans.

P

o A
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DESCHUTES COUNTY
117 NW Lafayette Avenue

Transaction Receipt PO Box 6005
d,
Record Number: 247-16-000748-PS bhone cat s eane

Recelpt Number: 413642

www.deschutes.org/cd cdd-webmaster@deschutes.org

Address: 19436 KLIPPEL RD, BEND, OR 97703 Receipt Date: 11/30/16
Parcel Number: 1711130000820, 1711130000824, 1711130000828

Fee Items Paid

%DE AL ‘6“ Nen i ; & 25 K 35%3" ﬁhﬁfW‘ N
Permit Sign-Off for Other Agency - LUCS 295-3661-341.4301
sign off

Payment Summary

AN RN

Printed: 11/30/2016 pPage 1 of 1
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Land Use

Information Form

Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

(503) 986-0900

www.wrd.state.or.us

NOTE TO APPLICANTS

In order for your application to be processed by the Water Resources Department (WRD)), this
Land Use Information Form must be completed by a local government planning official in the

" jurisdiction(s) where your water right will be used and developed. The planning official may
choose to complete the form while you wait, or return the receipt.stub to you. Applications
received by WRD without the Land Use Form or the receipt stub will be returned to you. Please
be aware that your application will not be approved without land use approval.

This form is NOT required if:
1) Water is to be diverted, cbnveyed, and/or used only on federal lands; OR

2) The application is for a water right transfer, allocation of conserved water, exchange, permit amendment, or

ground water registration modification, and all of the following apply:

a) The existing and proposed water use is located entirely within lands zoned for exclusive farm-use or within
an irrigation district;

b) The application involves a change in place of use only; .

c) The change does not involve the placement or modification of structures, including but not limited to water
diversion, impoundment, distribution facilities, water wells and well houses; and

d) The application involves irrigation water uses only. )

v

N

NOTE TO LOCAL GOVERNMENTS

The person presenting the attached Land Use Information Form is applying for or modifying a ~
water right. The Water Resources Department (WRD) requires its applicants to obtain land-use
information to be sure the water rights do not result in land uses that are incompatible with your
comprehensive plan. Please complete the form or detdch the receipt stub and return it to the
applicant for inclusion in their water right application. You will receive notice once the applicant
formally submits his or her request to the WRD. The notice will give more information about
WRD's water rights process and provide additional comment opportunities. You will have 30
days from the date of the notice to complete the land-use form and return it to the WRD. If no
land-use information is received from you within that 30-day period, the WRD may presume the
land use associated with the proposed water right is compatible with your comprehensive plan.
Your attention to this request for informatjon is greatly appreciated by the Water Resources
Department. If you have any questions concerning this form, please contact the WRD's Customer
Service Group at 503-986-0801.

RECEIVED By OWRD
DEC 2 9 zu16

SAL
Rezised 3/4/2010 Ground Water/8. EM, OR WR

8Gyp7
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Oregon Water Resources Department
725 Summer Street NE, Suite A

Salem, Oregon 97301-1266

{503) 986-0900

wwiw.wrd.state.or.us

Land Use
Information Form

appticant:_\{ be,\)fe;\g()m (A vp w.C

First

!

Last 7

" Mailing Address: (25 SLO Do\n SO )

. r?)Qn() ‘ o 0\1103 Daytime Phone:go% S QRT3
City State Zip
A. Land and Location

Please include the following information for all tax lots where water will be diverted (taken from its source), conveyed (transported),
and/or used or developed. Applicants for municipal use, or irrigation uses within irrigation districts may substitute existing and
proposed service-area boundaries for the tax-lot information requested below. . ' .

‘Township Range Section YW Tax Lot # Plan Designation (e.g., Water 1o be: Proposed Land
“ | Rural Resideatial/RR-S) Use:
\xS a4 \ 2 B e oo -\ | HDiered [ Conveyed HAUed 06 OO

O Diverted [ Conveyed ] Used

[J Diverted 3 Conveyed [ Used

[ Diverted £ Conveyed [ Used

List all counties and cities where water is proposed to be diverted, conveyed, and/or used or developed:

Pe st ores Coon¥r—

B. Description of Proposed Use

Type of application to be filed with the Water Resources Department: . . -
Permit to Use or Store Water  [_] Water Right Transfor I3 Permit Amendment or Ground Water Registration Modification
Limited Water Use License 1 Allocation of Conserved Water [} Bxchange of Water

Source of water: [] Reservoir/Pond K Ground Wm_?- [7] Surface Water (name)

Estimated quantity of water needed: \RA R \ (] cubic Feet per second [ gallons per minme Pl acre-feet

Intended use of water: [ Irdgation ] Commercial ] Industrial [ Domestic for ______ houschold(s)
[ Municipsl  [J Quasi-Municipal  [_] lnstrcam B2 Otber S ge Ve end

Brisfly describe: ’

2 one e BN 5los LIl Aurc@&&:\ P T Al e s ) '
D owrer o bf,w 0 L onds g:v\:)t_c_ﬁb‘ug\q,m e @B For Vard&wec

Winre~ Car ' oeesom ol A0 anen O Wy W& svuaopmant O'\WOGQ\\N\%¢,\“‘N\Q€
_ T e
-

Note to applicant: Ifthe Land Use Information Form cannot be completed while yoix wait, please have a local government
representative sign the receipt at the bottom of the next page and include it with the application filed with the Water Resources ’
Depa_rtment_ P " . . . . . e .- L e

See bottom of Page 3. —>

RECEIVED BY OWRD
Ruvised 2/872010 Land Use Information Form - Page 2 of 3 WR/ES

DEC 2 9 2016

SALEM, OR

GLBY22

0\2,5\'%&5 )Q.N\U‘ VBCHQV\ Q“-‘l_ (;‘o\-eo\—;on ) & e HM\I) [~ L2 ] M*\ l\ H\-bo-ﬁ'\hf"1 “)
A ) -
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-

RECEIVED BY OWRD

| DEC 2 9 2016
For Local Government Use Only
SALEM, OR

The following section must be completed by a planning official from each county and city listed unless the project will be located
entively within the city limits, In that case, only the city plauning agency must complete this form, This deals only with the local
land-use plan. Do not include approval for activities such as building or grading permits.

Pléase check the appropriate box below and provide the requested information

(i} Land uses to be served by the proposed water uses {including proposed construction) are allowed outright or are not regulated by
your comprehensive p!an Cite applicable ordinance secuon(s) R

{71 Land uses to be served by the proposed water uses (including proposed construction) involve discretionary land-use approvals as
listed in the table below. (Please aitach documentation of applicable land-use approvals which have aiready been obtained.
§ Record of Action/land-use decision and accompanying findings are sufficient.) If approvals have been obtained but all appeai
“. _ periods have not ended, check "Being pursaed.” -

AR T R e e d e uﬂ’\’w@mr,; o

AR - PRt Annl.m.\.v., ‘Dlnn Paliaipr

1
® s 3. ! o Vand Xl Aaprmuats ] o
! NGBy i LSRR e Sty "l’» e _\.m
{e.g, plan amendxg::lnt]s' (;e'é:):?s conditional-use Ordinance Sccuon Rcfuenccs T E
: ) [ Obioined. [ Betag Pursved
- - [ Denied 11 Not Being Pursued

" [J Obteined [ Being Pursued

[ Denied {3 Not Beig Pursued
{3 Obtained L1 Being Pursued

[ Denied 1 Not Being Parsued
[J Obtained [} Being Porsued

[7J Denied [} Net Beiog Pursued
2] Obtained [ Being Pursued

) Denied 7] Not Being Pursued

Local governments arce invxtcd to express special land-use concerns or make recommendations to the Water Resources Department
regarding this proposed use of water below, or on a separate sheet.

The. Seochukes Counky 2owing Code does not regulake Tle wse
Fwealer vo e {-hx—e_& W 2 posz for ae,s"fkﬁc, l&\V\&QSCnLPA—S

qua Fice eoo'\-&uQ\b/l oF fa55_=i’kmwg1\ er\MOf\ Far e
?roeezrh(\ O wonel .

Name! /‘l‘\/\‘\/\f\o n \/ (’L“q A ‘V\ e Title: Senjor Q(J»’\V\Y\Qf
Signature: MV‘"& ’\Z@W\"f_/ Phone: S - 6 1~ ‘I 73 7\Date: 12 ~j4 ”i E
Government Entity: ﬁe,g, W&\J\A}Q’S C ow “)(,—-j

1‘§0‘te to locsq government vepresentative; Please complete this form, or sign th&éceipt below and return it to the applicant. If you
sign the receipt, you will have 30 days from the Water Resources Department's notice date to retun the coinpleted Land Use Information
Form or WRD may presume the land use associated with the proposed use of water is compatible with local comprehensive plans.

2

Azl Srsmo
Sl e

(- ] -
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. Oregon Water Resources Department
725 Summer Street NE, Suite A
).Salem, Oregon 97301-1266
(503) 986-0900
www.wrd.state.or.us

Date

(For staff use only)

WE ARE RETURNING YOUR APPLICATION FOR THE FOLLOWING REASON(S):

SECTION 1:
SECTION 2:

SECTION 3: . ‘ RECEIVED BY OWRD
SECTION 4:

SECTION 5:

SECTION 6: ' : | SALEM, OR
SECTION 7:

SECTION 8:

SECTION 9:

Land Use Information Form

DEC 2 9 2016

oddoooodond

Provide the legal deécription of: (1) the property from which the water is to be diverted, (2) any
property crossed by the proposed ditch, canal or other work, and (3) any property on which the water.
is to be used as depicted on the map.

L

Fees

Permanent quality and drawn in ink

!

DDDDDD§

Even map scale not less than 4" = | mile (exarﬁple: 1"=400 ft, 1" = 1320 ft, etc.)
North Directional Symbol '
Township, Range, Section, Quarter/éuarter, Tax Lots

Reference corner on map

Location of each well, and/or dam if applicable, by reference to a recognized public land survey
corner (distances north/south and east/west). Each well must be identified by a unique name and/or
number.

Indicate the area of use by Quarter/Quarter and tax lot clearly identified

Number of acres per Quarter/Quarter and hatching to indicate area of use if for primary irrigation,
supplemental irrigation, or nursery

Location of main canals, ditches, pipelines or flumes (if well is outside of the area of use)
Other '

OO0 OO

Revised 3/4/2010 _ Ground Water/11 WR
cCreqze
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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

THOMAS BISHOP, DORBINA BISHOP,
and TRUSTEES OF THE BISHOP
FAMILY TRUST,
Petitioners,

S SENSY v E T S
and WS e T

CENTRAL OREGON LANDWATCH,
Intervenor-Petitioner,

VS.

DESCHUTES COUNTY,
Respondent,

and

KC DEVELOPMENT GROUP, LLC
Intervenor-Respondent.

LUBA Nos. 2017-002 and 2017-003
ORDER
MOTIONS TO INTERVENE
Central Oregon Landwatch moves to intervene on the side of pgtitioners
in LUBA Nos. 2017-002 and 2017-003. There is no opposition to the motion
and it is allowed.
KC Development Group, LLC (KCDG), moves to intervene on the side

of the county in LUBA Nos. 2017-002 and 2017-003. There is no opposition

to the motion and it is allowed.

Page 1
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SUSPENSION

On February 1, 2017, the county and KCDG filed a joint motion to
dismiss these consolidated appeals. Respondents request that LUBA suspend
all other deadlines in this appeal, pending resolution of the motion to dismiss.
We agree with respondents that it is appropriate to suspend all other deadlines
in this appeal pending resolution of the motion to dismiss.

The other parties shall have the time provided in our rules to respond to
the motion to dismiss.

Dated this 8™ day of February, 2017.

Tod A. Bassham
Board Member

Page 2
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Certificate of Mailing

I hereby certify that I served the foregoing Order for LUBA No. 2017-002/003 on February
8, 2017, by mailing to said parties or their attorney a true copy thereof contained in a sealed
envelope with postage prepaid addressed to said parties or their attorney as follows:

Carol E. Macbeth

Staff Attorney

Central Oregon LandWatch
50 SW Bond Street, Suite 4
Bend, OR 97703

David Doyle

Deschutes County Counsel
1300 NW Wall Street, Suite 205
Bend, OR 97701

Jennifer M. Bragar

Tomasi Salyer Martin

121 SW Morrison Suite 1850
Portland, OR 97204-3141

Ken Katzaroff
Attorney at Law
63560 Johnson Road
Bend, OR 97703

Dated this 8th day of February, 2017.

~«/Wuo &M

Kelly Burgess Kristi Seyfned
Paralegal Executlve Support Specialist
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5

Ce: Ken Katzaroff; hardskimble@aol.com
Subject: Re: Incorrect Statements in Bend Bulletin Article

1 appreciate yours and Brianna's integrity.
Scott

On 7/14/2016 2:46 AM, Eric Cadwell wrote:

> Hello neighbors,

>

> You should hear this first from me. The article that appears in the

> Bend Bulletin this morning is partially incorrect. We are certainly

> not dropping our plans for water skiing or developing, and we expect
> the county to restore our property rights that were taken

> retroactively. We have, however, been forced to temporarily suspend
> our contract with TID until the county and OWRD can fix their code.
>

> htip://www. bendbulletin.com/localstate/4 501 150- 1 51 /reservoirs-no-longer-slated-for-storage-and-water

~,

-

>

> The reporter took some very limited information, misinterpreted it,

> and ran with the story before it had fully matured. Unfortunately,

> this false conclusion will now make me appear dishonest as we move
> forward. I will be happy to share the current status with you all in

> person or over the phone, but there are several moving parts that are
> still unresolved. I'm sorry for any confusion.

¥

Thanks,

Eric

VVVVVVYY

Brianns Cadwel}
bricadwell{@email.com

(541) 639-5639
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STATE OF OREGON

DESC 59909 WELL LD. LABEL# Ll { 12224
WATER SUPPLY WELL REPORT ~ START CARD # |1022074
(as required by ORS 537,765 & OAR 650-205-0210) 2/26/2014 ORIGINAL LOG #

Page 1 of |

(1) LAND OWNER Owner Well LD.

First Name HARRIS Last Name KIMBBLE

Company KC DEVELOPMENT GROUP LLC

(9) LOCATION OF WELL (legal description)

County pEscHUTES  Twp 1700 S N/S Range 1100 E  E/W WM
é.ddres;EfI%m JOHNSON RD SO 5] Sec 13 SW__ 1/ ofthe NW __ 1/4 TaxLot 823
1y P Tax Map Numb L
p Number ot
(2) TYPE OF WORK [X[New Well [ Deepening [ | Conversion Lat a : Tor 44.10525000 BMS or DD
(20) PRE ALTERAT?(l;:Iamn (complete 2a & 10) Abandonment(complete Sa) Long ) I "or -121.35875000 DMS or DD
Dia 4+ From To Gauge Stl Plstc Wid Thrd @ Strect address of well (:, Nearest address
Casing:| LA [ 10arf 0O KLIPPEL RD
- Material - From To Amt sacks/lbs
Seal: [ 1T ]
(3) DRILL METHOD (10) STATIC WATER LEVEL Dute  SWiiesl) . +  SWLER
Ai Rotary Mud Cabl Al Cable Mud s1) -
R"tary ir [ Jrotary Mud [ eable [ JAuger [ ]CableMu [Existing Well/ Pre-ATteration | I | I [
Reverse Rotary Other Completed Well 2hap01a | — O 533, |
(4) PROPOSED USE Domestic [_|Irrigation [_]Community Flowing Artesian?[ | Dry Hole? [ ]
[ Imdustrial/ Commericial [_] Livestock [_|Dewatering WATER BEARING ZONES Depth water was first found _635.00
[Ithermal [ Jmjection [ ]other __ SWLDate  From To EstFlow SWL(psi) + SWL(f)
(5) BORE HOLE CONSTRUCTION Special StandardD(Attach copy)l [2/72014 635 751 50 533
Depth of Completed Well 751.00 f. .
BORE HOLE SEAL sacks/
Dia From To Material From To Amt  |bs
12 0 78 Cement 0 78 55 {8
8 78 751
(11) WELL LOG Ground Elevation 3505.00
How was séal placed: Method |:| A B C DD |:|E Material From To
[ Jother- SAND PUMICE 0 1
Backfill placed from fi. to fi. Material GRAVELS COBBLES . 1 ~16
Filter pack from __ fi.to ft. Material Size Ellil\\lﬁ.f\chOKEN ;2 gg
Explosives used: [ ] Yes Type Amount CONGLOMERATE BROWN 50 66
(5a) ABANDONMENT USING UNHYDRATED BENTONITE LAVA 66 90
Proposed Amount Actual Amount SANDSTONE 90 110
: BASALT MEDIUM' 110 125
(6) CASING/LINER ‘ BASALT HARD 125 146
Casing _Liner la  + From To  Gauge Stl Plstc Wid Thrd SANDSTONE 136 190
(o) (31 8 | X 1 78 [ 250 ] (&) 7C) [ |BAsaLT cLavsEAMS 190 230
() (| 6 | B 1 751 |88 ] (@ (3 ‘
< = CINDERS 230 258
ONEe ONOIN LAVA CINDERS CAVING 258 305
() () QL LAVA FRACTURED 3ls, 426
OO O A CINDERS 426 440
Shoe D Inside DOutside D Other  Location of shoe(s) LAVA GRAY BROKEN FRACTURED LAYERS | - 440 524
Temp casing|_|Yes  Dia From To BASALT CLAY SEAMS BROWN 524 528
(7) PERFORATIONS/SCREENS, BASALT FRACTURED LAYERS WITH CLAY SE| 528 751
Perforations Method MACHINE

Screens Type ‘Material
Perf/ Casing/ Screen Scrrvslot  Slot #of  Tele/
Screen Liner  Dia From To width __length __slots pipe size
Perf [Liner 6 711 751 125 3 456

(8) WELL TESTS: Minimum testing time is 1 hour

O Pump O Bailer @ Air O Flowing Artesian
Yield gal/min _Drawdown __ Drill stem/Pump depth __Duration (hr)
50 750 1

°F Lab analysis L__|Yes By

L__|Yes (describe below) TDS amotint
Description Armount Units

Temperature 53
"Water quality concerns?
I-gromty To

Date Started2/18/2014 Complete 2/24/2014

(unbonded) Water Well Constructor Certification

1 certify that the work I performed on the construction, deepening, alteration, or
abandonment of this well is in compliance with Oregon water supply well
construction standards. Materials used and information reported above are true to
the best of my knowledge and helief.

License Number 758

Date  2/25/2014

Signed THOMAS R PECK (E-filed)

(bondéd) Water Well Constructor Certification

I accept responsibility for the construction, deepening, alteration, or abandonment
work performed on this well during the construction dates reported above. All work
performed during this time is in compliance with Oregdfijwater  supply well
construction standards. This report is true to the best of my kflwledge and belicf,

Date 2/26/2014 = o

=
&
=]

License Number 1720

Signed  JACK ABBAS (E-iiled)
Contact Info (optional)

0 EY OW

* ORIGINAL - WATER RESOURCES D!

[
[
THIS'REPORT MUST BE SUBMITTED TO THE WATER RESOURCES DEPARTMENT WITHIN 30 DAYS OF COMPLETION OF WORK FOrraersionLcL:J

G -R27

EPARTMENT i i

SALEM, OR

:CE

Appendix A134



STATE OF OREGON
COUNTY OF DESCHUTES
CERTIFICATE OF WATER RIGHT
THIS CERTIFICATE ISSUED TO
KLIPPEL WATER INC.
19185 BUCK DR
BEND OR 97701
confirms the right to use the waters of TWO WELLS, in the TUMALO CREEK BASIN, for QUASI-MUNICIPAL USE.
This right was perfected under Permit G-13153, The date of priority is APRIL 3, 1996. The amount of water to which this
right is entitled is limited to an amount actually used beneficially, and shall not exceed 0.1 CUBIC FOOT PER SECOND
(CF8), being 0.05 CFS as measured at each well.

The period of use is year round.

The wells are located as follows:

Twp Rng Mer | Sec Q-Q : Measured Distances
178 11E WM | 13 SWSW | WELL #2 - 1220 FEET NORTH AND 990 FEET
: EAST FROM SW CORNER, SECTION 13
178 11E WM | 13 SWSW | WELL #3 - 1260 FEET NORTH AND 880 FEET
EAST FROM SW CORNER, SECTION 13

A description of the place of use is as follows:

QUASI-MUNICIPAL .
Twp Rog | Mer | Sec Q-
178 11E WM |13 | SW1I/4ANW 1/4
178 11E WM | 13 | WA/Z. SW /4
178 11E wM|14 [EFWV2NEY4 [~
178 11E WM | 14 -E*’1’72v SE-m R S

A o tevices in good working order.

B. The water user shall alIow the Watennaster acoess to ‘the meters or measurmg devices; provxded however,
where the meters or measurmg deVmes are ]ocated w1tﬁm a pnvate’ structure, the watermaster shall request
access upon reasonable nouce el v o

NOTICE OF RIGHT TO PETITION FOR RECONSIDERATION OR JUDICIAL REVIEW

This is an order in other than a contested case. This order is subject to judicial review under ORS 183.484 and ORS 536.075.
Any petition for judicial review must be filed within the 60-day time period specified by ORS 183.484(2). Pursuant to ORS
183.484, ORS 536.075 and OAR 137-004-0080, you may petition for judicial review and petition the Director for
reconsideration of this order. A petition for reconsideration may be granted or denied by the Director, and if no action is
taken within 60 days following the date the petition was filed, the petition shall be deemed denied. In addition, under ORS
537.260 any person with an application, permit or water right certificate subsequent in priority may jointly or severally
contest the issuance of the certificate within three months after issuance of the certificate.

G-14288.ra.rck Page ! of 2 Certificate 89406
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C. The Director may require the water user to keep and maintain a record of the amount (volume) of water
used and may require the water user to report water use on a periodic schedule as established by the
Director. In addition, the Director may require the water user to report general water use information, the
periods of water use and the place and nature of use of water under the right. The Director may provide an
opportunity for the water user to submit alternative reporting procedures for review and approval.

Use of water under authority of this right may be regulated if analysis of data available after the right is issued discloses that
the appropriation will measurably reduce the surface water flows necessary to maintain the free-flowing character of a scenic
waterway in quantities necessary for recreation, fish and wildlife in effect as of the priority date of the right or as those
quantities may be subsequently reduced.

If substantial interference with a senjor water right occurs due to withdrawal of water from any wells listed on this right, then
use of water from the wells shall be discontinued or reduced and/or the schedule of withdrawal shall be regulated until or
unless the Department approves or implements an alternative administrative action to mitigate the interference. The
Department encourages junior and senior appropriators to jointly develop plans to mitigate interference.

The works shall be equipped with a usable access port, and may also include an air line and pressure gauge to determine the
water level elevation in the well at all times.

The Director may require water level or pump test results every ten years.

Failure to comply with any of the provisions of this right may result in action inicluding, but not limited to, restrictions on the
use, civil penalties, or cancellation of the right.

This right is for the beneficial use of water without waste. The water user is advised that new regulations may require the use
of best practical technologies or conservation practices to achieve this end.

By law, the land use associated with this water use must be in compliance with statewide land-use goals and any local
acknowledged land-use plan.

The use of water shall be limited when it interferes with any prior surface or ground water rights.
The right to the use of the water for the above purpose is restricted to beneficial use on the lands or place of use described,;

however, water may be applied to lands which are not specifically described above, provided the holder of this right complies
with ORS 540.510(3).

Issued JUL 24 2014

Oregon Water Resources Department

G-14288.ra.rck ’ Page 2 of 2 Recorded in the State Record of Water Right Certificates numbered 89406
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RECEIVED BY OimU
FEB 122013

SALEM, OR

e

CISTERN
L—"" AND PUMP

WELL #3 & METER
1260' NORTH,

( 880' EAST FROM
K" SW CORNER,

—  SECTION 13

WELL #2 & METER
1220' NORTH,

980’ EAST FROM
SW CORNER,
SECTION 13

SW CORNER OF SECTION 13

SECTION 13 SWNW
NWsw
SWsw

SECTION 14 NENE
SENE
NESE
SESE

APPLICATION G-14288

DESCHUTES COUNTY, OREGON

T17S, R1ME, WM.

PERMIT G-13153

RENEWAL DATE: 12-31-2013

TITLE

@ POU - QUASI-MUNICIPAL — — QUARTER QUARTER
2 BOUNDARIES

CLAIM OF BENEFICIAL USE MAP for
KLIPPEL WATER, INC.

.ees**" PIPELINE NOTE: THIS MAP IS NOT INTENDED TO

PROVIDE LEGAL DIMENSIONS OR LOCATIONS

WATER RIGHT SERVICES, LLC
P.0. BOX 1830, BEND OR 97709

WWW.OREGONWATER.US
(541) 389-2837

OF PROPERTY OWNERSHIP LINES. DATE

FEB 1. 2013 | JOHNSHORT@USA.COM [*°8* 13003
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> RECEIVED BY OWRD

FEB 12 2013
.\uwgh

~ >
] an ¢ 0 SALEM, OR

CISTERN
AND PUMP

WELL #3 & METER
1260' NORTH,
- 880 EAST FROM
SW CORNER,
==  SECTION13

WELL #2 & METER
- 1220' NORTH,

990" EAST FROM

SW CORNER,

SECTION 13

23 24 4
SW CORNER OF SECTION 13

DESCHUTES COUNTY, OREGON

T17S, R1ME, WM.

SECTION 13 SWNw
NWSW
SWSW

SECTION 14 NENE
SENE
NESE
SESE

APPLICATION G-14288 PERMIT G-13153

RENEWAL DATE: 12-31-2013

TITLE

s POU - QUASI-MUNICIPAL — — QUARTER QUARTER
Z BOUNDARIES

CLAIM OF BENEFICIAL USE MAP for
KLIPPEL WATER, INC.

cese***  PIPELINE NOTE: THIS MAP IS NOT INTENDED TO

PROVIDE LEGAL DIMENSIONS OR LOCATIONS

WATER RIGHT SERVICES, LLC  WWW.OREGONWATER.US
P.0. BOX 1830, BEND OR 97709

(541) 389-2837

OF PROPERTY OWNERSHIP LINES, DATE

FEB 1, 2013 | JOHNSHORT@USA.COM | % 13003
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o
PUBLIC INTEREST REVIEW FOR GROUND WATER APPLICATIONS

TO: Water Rights Section \ Date___ 4/16/2015
FROM: Ground Water/Hydrology Section K. Lite

Reviewer's Name
SUBJECT: Application G-__18028 Supersedes review of

Date of Review(s)

PUBLIC INTEREST PRESUMPTION; GROUNDWATER

GAR 690-310-130 (1) The Department shall presume that a proposed groundwater use will ensure the preservation of the public
welfare, safety and health as described in ORS 537.525. Department staff review ground water applications under OAR 690-310-140
to determine whether the presumption is established. OAR 690-310-140 allows the proposed use be modified or conditioned to meet
the presumption criteria. This review is based upon available information and agency policies in place at the time of evaluation.

A. GENERAL INFORMATION: Applicant’s Name: Cascade Academy County:__Deschutes
Al Applicant(s) seek(s) _0.11  cfs from __1 well(s) in the Deschutes Basin,
_ Deschutes ' subbasin Quad Map:__Tumalo
A2, Proposed use: Commercial and Irrigation  Seasonality: Comm: 9/1-6/30; Irr: 4/1-10/31
A3, Well and aquifer data (attach and number logs for existing wells; mark proposed wells as such under logid):
Well Logid Applicant’s Proposed Proposed Location L.ocation, metes and bounds, e.g.
g Well # Aquifer* Rate(cfs) (T/R-S QQ-Q) 2250' N, 1200’ E fr NW cor S 36
1 Desc 59549 1 Deschutes Fm 0.11 178/12E-6ACC 625° N, 620’ E fr C1/4 cor S6
3 : :
3
4
5
* Alluvium, CRB, Bedrock
Weil | First Well Seal Casing Liner Perforations | Well | Draw
Well | Elev | Water ?tvglr;‘ ?)\:?“ Depth Interval Intervals | Intervals | OrScreens | Yield | Down ,;I: est
ft msl | ftbls © () (ft) () (f) (fr) @gm | @ | P
1 3220 | 350 510 8/9/2012 | 676 0-498 +2-498 | 476-676 | 636-676 100 A

Use data from application for proposed wells.

A4, Comments: Well is constructed into water bearing zones within the Deschutes Fm. Ground water flow is towards the
north with the nearest likely discharge area (Deschutes river) about 15.0 miles distance. Water level in the well is below the
elevation of the nearest surface water source (also Deschutes river).

AS. Provisions of the Deschutes Basin rules relative to the development, classification and/or
management of ground water hydraulicaily connected to surface water X are, or [} are not, activated by this application.
(Not all basin rules contain such provisions.)

Comments: Within USGS Study Area Boundary,

A6. ] Well(s) # s , , s , tap(s) an aquifer limited by an administrative restriction.
Name of admiinistrative area:
Comments:

Version: 08/15/2003
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Application G-_]18028 continued Date 4/16/2015

B. GROUND WATER AVAILABILITY CONSIDERATIONS, OAR 690-310-130, 400-010, 410-0070

BI. Based upon available data, I have determined that ground water* for the proposed use:

a.  [Jis over appropriated, [X] is not over appropriated, or [ ] cannot be determined to be over appropriated during any
period of the proposed use. * This finding is limited to the ground water portion of the over-appropriation
determination as prescribed in OAR 690-310-130;

b. [ will not or [] will likely be available in the amounts requested without injury to prior water rights. * This finding
is limited to the ground water portion of the injury determination as prescribed in OAR 690-310-130;

c. [ will notor [ will likely to be available within the capacity of the ground water resource; or

d. [X will, if properly conditioned, avoid injury to existing ground water rights or to the ground water resource:
i. [ The permit should contain condition #(s) __ 7B ;
ii. [] The permit should be conditioned as indicated in item 2 below.
ii. [ ] The permit should contain special condition(s) as indicated in item 3 below;

B2. a. [ Condition to allow ground water production from no deeper than ft. below land surface;
b. [ Condition to allow ground water production from no shallower than ft. below land surface;
¢. [ Condition to allow ground water production only from the ground
walter reservoir between approximately ft. and ft. below land surface;

d.  [] Well reconstruction is nccessary 1o accomplish one or more of the above conditions. The problems that are likely
to occur with this use and without reconstructing are cited below. Without reconstruction, I recommend withholding
issuance of the permit until evidence of well reconstruction is filed with the Department and approved by the
Ground Water Section.

Describe injury -—as related to water availability— that is likely to occur without well reconstruction (interference w/.
senior water rights, not within the capacity of the resource, etc):

B3. Ground water availability remarks: The nearest state observation well is state obs well 1317 (DESC 3581). about
9.6 miles to the north-northeast. It has been monitored periodically since 1993. State observation well 1317 shows a
relatively steady decline since 1994. The water level has dropped about 16.9 feet during the period of record, mostly as
a result of decreased natural recharge. The water level decline is also likely influenced by decreased incidental
recharge (canal lining and piping) and increased water use.
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Apptication G-_18028 continued Date 4/16/2015

C. GROUND WATER/SURFA CE WATER CONSIDERATIONS, OAR 690-09-040

- Cl. 690-09-040 (1): Evaluation of aquifer confinement:

Well Aquifer or Proposed Aquifer Confined Unconfined

:

S~

Basis for aquifer confinement evaluation:

C2. 690-09-040 (2) (3): Evaluation of distance to, and hydraulic connection with, surface water sources. All wells located a
horizontal distance less than % mile from a surface water source that produce water from an unconfined aquifer shall be
assumed to be hydraulically connected to the surface water source. Include in this table any sireams located beyond one mile
that are evaluated for PSIL.

Potential for

GW Sw . Hydraulically
Well S;V Surface Water Name Elev Elev DIS&‘:; ce Connected? Su:zts.ul:r\:g)er.
ft msl ft msl YES NO ASS[iMED YES N..g
O O * % [
milin} O 0
SEH o E

]
0
a0

Basis for aquifer hydraulic connection evaluation:

Water Availability Basin the well(s) are located within:

C3a. 690-09-040 (4): Evaluation of stream impacts for each well that has been determined or assumed to be hydraulically
connected and less than 1 mile from a surface water source. Limit evaluation to instream rights and minimum stream flows
that are pertinent to that surface water source, and not lower SW sources to which the stream under evaluation is tributary.
Compare the requested rate against the 1% of 80% natural flow for the pertinent Water Availability Basin (WAB). If Q is not
distributed by well, use full rate for each well. Any checked X box indicates the well is assumed to have the potential to cause

PSL
Instream | Instream 80% Qw> 1% Potential
well SW | Well< | Qw> Water W ater Q]v;> Natural of 80% Irége;g:ge:ie for Subst.
# | Yimile? | Scfs? | Right RightQ | jcumo | Flow Natura! %) 4 Interfer.
ID {cfs) ) {cfs) Flow? © Assumed?

O]
an

EnEEEE
0oo0

EERRAEN

AEEEERR
ruwaﬁmmmm
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Application G-_18028 continued

*

Date 4/16/2015

C3b. 690-09-040 (4): Evaluation of stream impacts by total appropriation for all wells determined or assumed to be hydraulically
connected and less than 1 mile from a surface water source. Complete only if Q is distributed among wells. Otherwise same

evaluation and limitations apply as in C3a above.

Instream Instream Qw> 80% Qw>1% Interference Potential
SwW Qw> Water Water 1% Natural of 80% @ 30 davs for Subst.
# Scfs? | Right Right Q | 1owro Flow Natural %) ¥ Interfer.
D (cfs) ) (cfs) Flow? Assumed?
- - . £
[ L1 [ |
Comments:

C4a. 690-09-040 (5): Estimated impacts on hydraulically connected surface water sources greater than one mile as a
percentage of the proposed pumping rate. Limit evaluation to the effects that will occur up to one year after pumping begins.
This table encompasses the considerations required by 09-040 (5)(a), (b), (¢) and (d), which are not included on this form. Use
additional sheets if calculated flows from more than one WAB are required.

Non-Distributed Wells
Well - SW# Jan Feb  Mar Apr May Jun Jul Aug Sep Oct Nov Dec
[ % % % % %o %% % % % CA e %
Well Q as CFS
Interference CFS -
Distributed Wells
Well -~ SW# Jan Feb Mar . Apr May Jun Jul Aug Sep QOct Nov Dec
| Y % % % % Y% % % % % % %
Well Q) as CFS
Interference CFS .
] % % % % %o % % % % % % %
Well Q as CFS
Interference CFS
] % % % % % % % % % % % %
Well () as CFS
Interference CFS
| % % % % % % % % % % % %
Well Q as CFS
Interference CFS .
| % % % % % % % % % % %o %
Well Q as CFS |
Interference CFS
i % % % % % % % % % % % %
Well Q as CFS
Interference CFS A e
(A) = Total Inteif. B 1 B 1
(B) =80 % Nat, Q
Wi AMonontie Mebiviatie, S0 (C)=‘1¢Z‘J"N:‘1‘LQ’ e o T
D)= (A)>I0) o . v
E) =(A/B) x 100 % % % % % % % % 1 % % % %
(A) = total interference as CFS; (B) = WAB calculated natural flow at 80% exceed. as CFS; (C) = 1% of calculated natural flow at 80% exceed. as

CFS; (D)= highlight the checkmark for each month where (A) is gredter than (C); (E) = total interference divided by 80% flow as percentage.
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Application G-_18028 continued ‘ Date 4/16/2015

Basis for impact evaluation:

C4b.  690-09-040 (5) (b) The potential to impair or detrimentally affect the public interest is to be determined by the Water
Rights Section.

Cs. [ 1f properly conditioned, the surface water source(s) can be adequately protected from interference, and/or ground water use
under this permit can be regulated if it is found to substantially interfere with surface water:
i. E] The permit should contain condition #(s) ;
ii. [] The permit should contain special condition(s) as indicated in “Remarks” below;

C6. SW / GW Remarks and Conditions

References Used: __USGS WRIR 00-4162; WRIR02-4015; SIR 2013-5092;: OWRD State Observation Well data (obs well
1317); appl. File G-18028; Tumalo and Bend quadrangle maps.
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Application G-_18028 continued ' Date 4/16/2015

D. WELL CONSTRUCTION, OAR 690-200

Dl

D2.

D4.

Ds.

Well #: 1 Logid: __ Desc 59549

THE WELL does not meet current well construction standards based upon:
a. [] review of the well log;

b. [] field inspection by ;
¢. [ report of CWRE :
d. [ other: (specify)

THE WELL construction deficiency:

[] constitutes a health threat under Division 200 rules;
commingles water from more than one ground water reservoir;

[1 permits the loss of artesian head;

X permits the de-watering of one or more ground water reservoirs;

[ other: (specify)

oao e

THE WELL construction deficiency is described as follows:

THE WELL a. X was, or [] was not constructed according to the standards in effect at the time of
original construction or most recent modification.

b. [] Idon't know if it met standards at the time of construction.

D6. [] Route to the Enforcement Section. I recommend withholding issuance of the permit until evidence of well reconstruction

is filed with the Department and approved by the Enforcement Section and the Ground Water Section.

THIS SECTION TO BE COMPLETED BY ENFORCEMENT PERSONNEL

D7. [[] Well construction deficiency has been corrected by the following actions:

(Enforcement Section Signature)

D8. [[] Route to Water Rights Section (attach well reconstruction logs to this page).
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Application G-_18028 continued Date 4/16/2015
G-18028: Tumalo and Bend Quadrangles
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Application G-_18028 continued

Water level, feet below land surface

240

245

250

255

265

270

Oregon Water Resources Department (OWRD) Well Location

Date 4/16/2015

15.005/12 .00E-23baa

OWRD Logid DESC 3581
CMRO Well Tag Cuell ID —
OWRD State Observation Well Number 1317
Total well depth (feet below land surface) 303
Land surface elevation (feet above mean sea level) 2965
Primary use of well DOMESTIC
Primary agquifer system “———
2725
o 1 | l
= Fiomeennt 2720
R
- - 2715
2710
- ~ 2705
2760
& MNater Leval
R Rising l
L S — 2695
1990 1995 2000 2005 2010 20145 2020

Calendar Year

Water level, feet above mean sea level
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Department of Fish and Wildlife

n Eastern Region
61374 Parrell Road

Bend, OR 97702

John A. Kitzhaber, MLD., Governor (541) 388-6363
FAX (541) 388-6281

Ben Mundie, Reclamationist

Department of Geology and Mineral Industries

Mineral Land Regulation and Reclamation January 30, 2015
229 Broadalbin Street SW

Albany, OR 97321-2246

Re: DOGAMI ID No. (09-0079

Dear Mr. Mundie,

DOGAMI has received an application for an operating permit from KC Development Group LLC, for an
excavation and aggregate crushing operation at Klippel Acres Mining Pit in Deschutes County.

Oregon Department of Fish and Wildlife (ODFW) is opposed to DOGAMI issuing a retroactive permit to KC
Development Group LLC for the following reasons:

1) The operation is located within a Wildlife Area (WA) Combining Zone (Tumalo Winter Range) as
described in Deschutes County’s Comprehensive Plan, Chapter 18.88.

2) ODFW has information that the developer conducted operations during the winter range closure period,
from December 1 to March 31,

3) The operation has resulted in a loss of native wildlife habitat,

4) Deer migration corridors have been disrupted by the presence of two large, linear, lined ponds which now
hinder east and west movements of deer.

5} The two ponds were built near each other, with only a narrow strip of land between them, greatly
constricting deer passage.

6) The banks of the ponds are lined, steep and the surrounding area is covered with gravel; there is no
vegetation along the ponds’ edges that would provide browse, forage or cover to benefit wildlife.

7) Upland areas have been de-nuded and now consist of excavated rock which has no habitat value.

Based on the above listed reasons, ODFW does not recommend issuing a retroactive operational permit.

Thank you for the opportunity to comment on this application,

Sincerely,

Corey Heath, Deschutes District Wildlife Biologist

cc: Nancy Breuner, Deschutes Habitat Biologist

Exhibit 36
Page 1 of 1
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Herd of 41 elk die afier falling through ice in east Oregon | OregonLive.com Page 1 of 2

Herd of 41 elk die after falling through ice in east
Oregon

A herd of 41 elk died after falling through the ice at the Brownlee Reservoir on Tuesday, Dec. 27, 2016. (Bruce
£Ely/Oregonian file photo)

By Samantha Matsumoto
Email the author
on December 27, 2016 at 6:43 PM, updated December 27, 2016 at 7:09 PM

A herd of 41 elk died Tuesday morning after the animals fell through the ice at the Brownlee Reservoir near Richland, according to
the Oregon Department of Fish and Wildlife.

The elk fell through the ice at the Powder River arm of the reservoir, department spokeswoman Michelle Dennehy said.

The herd tried to cross the reservoir from the north side at about 9 a.m., Dennehy said. The ice broke in four places as the elk
crossed, she said.

Herds of elk often cross the reservoir at the Powder River arm, but conditions were different when the herd crossed Tuesday,
Dennehy said. Because of this, the elk fell through the ice, she said.

Fish and wiidiife empioyees drove to the area to try to save the eik or salvage their bodies for meat, but they couid do neither,
Dennehy said. By the time employees got to the area, only four elk were still alive, Dennehy said.

Fish and wildlife department officials called the elks' deaths a "sad situation" in a Facebook post. They added that the cold
weather in eastern Oregon "may be tough on critters this winter.”

Though the extra snowpack and moisture is good for wildlife in the long run, more animals may die this winter because of the
colder weather and harsher conditions, Dennehy said.

However, this winter is more typical than the past few in eastern Oregon, which has suffered a drought in recent years, she said.

Baker City had its coldest Christmas on record this year, with temperatures dropping as low as 6 degrees below zero. The town
also saw more than seven inches of snowfall on Christmas Day, breaking records set in 1948, according to the Baker City
Herald.

http://www.oregonlive.com/pacific-northwest-news/index.ssf/2016/12/herd_of 41_elk_di... 12/28/2016
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Herd of 41 elk die after falling through ice in east Oregon | OregonLive.com Page 2 of 2
-- Samantha Matsumoto
smatsumoto@oregonian.com

@SMatsumoto55

Registration on or use of this site constitutes acceptance of our User Agreement and Privacy Policy

© 2016 Oregon Live LLC. All rights reserved (About Us).
The material on this site may not be reproduced, distributed, transmitted, cached or otherwise used, except with the prior written permission
of Oregon Live LLC.

Community Rules apply to all content you upload or otherwise submit to this site.

Ad Choices

http://www.oregonlive.com/pacific-northwest-news/index.ssf/2016/12/herd_of 41_elk_di... 12/28/2016
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Water Resources Department
Nortl: Mall Office Building

725 Summer St NE, Suite A

Salem, OR 97301

Phone (503) 986-0900

Fax (503) 986-0904

www.wrd .state.orus

March 3, 2017

KC DEVELOPMENT GROUP LLC
63560 JOHNSON RD
BEND, OR 97703

Reference: L1- 1689

We received your request on March 2, 2017 for a limited license to use 50 GPM UP TO 124,790 ACRE-FEET from
A WELL a tributary of DESCHUTES R for SHORT TERM ANSTHETIC AND FIRE PROTECTION. The

required fee has been paid using Schwabe Williamson and Wyatt's customer account in the amount of $280.00.

As required by OAR 690-340-030, a description of this license request will be included in the Department's weekly public
notice. A-14 day public comment period will begin at that time, Any substantial public interest issues raised during the
comment period must be addressed before your application is processed further.

At this time, a preliminary review of your application has been completed. As a result of that review the Department has
concluded that your proposed water use may occur in an area that may affect the habitat of sensitive, threatened or
endangered fish species. This determination is based upon information provided by Oregon Department of Fish and
Wildlife, the U.S. Fish and Wildlife Service, the National Marine Fisheries Service or the appropriate Indian tribes.

This letter will serve as your notice (required by OAR 690-33-330 (1)) that based on this preliminary determination, your
proposed use may affect the habitat of sensitive, threatened or endangered fish species and the application may be
conditioned or denied,

We are also required to notify an interagency review team comprised of staff from the Departments of Agriculture,
Environmental Quality, Fish and Wildlife, Water Resources and other state natural resource agencies as appropriate,

The interagency review team will be convened, as needed; to review applications that the Department determines may
affect sensitive, threatened or endangered fish species. The interagency review team, if possible, will attempt to condition
the proposed use, if necessary, to ensure there is no loss of essentiat habitat as identified by ODFW,

If the interagency review team cannot condition the proposed use to ensure there is no loss of essential habitat as
identified by ODFW, the interagency review team may recommend denial of the application unless it concludes that the
proposed use would not harm the species.

If you need further assistance, contact Jerry Sauter in the Water Rights Section at the address listed above or phone
503.986.0817.

Enclosure
oo File
Watermaster #1 1
BRETT HODGSON, QDFW

SMITA MEHTA, DEQ\

Appendix A152



W09 ME]g SO MMM

'0°Q ‘uoibulysepry  eEaS  puejuod  HoA meN  Bullieg

GTOC ‘6¢ Menuey

V-¥£7/Sd-8€7000-¥T-L¢ eaddy
uo s.23d SON1 Aluno) sainyasaQ

eaddy doysig

eU JoQ pue sewoy]

dddvd
143ddNHDS
AJAEVD

abeioyouy

r d

=D

Appendix A153



WOO"MBTGSE) MMM

peoyY uosuyofr sa1o0uap v,

9|8ueidas paJ ur umoys Ajjesauasd Auadoud ogdy

puag Jo A11D ay1 JO 1S9m ‘911ng O ewnj Jeau
SJ OAJ3S?Y DD 4O U0 107

Appendix A154



W' MB1ES D MMM

puag JO 1SoMm
PeOY UOSUYO[ Jeau SJIOAISSDY BUOIIEIIDY Y1 JO UOIILIOT

o

Appendix A155



OO MBSO MMM

'‘YTOZ PUB £00Z U9aM12g MdJ3 93eJ0) pue Uo 1e198aA BUONIPPY
‘AlIAI10E SUIUIW 92BJINS WOJ}
pawie 234 U33q pey 91S 3y} Ja1je sieah om)
‘Aviadoud oadyl jo sydesdoloyd - £00T ‘S AeIN

|

|

Appendix A156



WO METFSD) MMM S

‘seaJle AlJa1seaylnos pue Ja1uad Jo Suiuadasp |erpuelisqns pue 31is Jo SulNoluod-al 313|dwo)
‘Aiadoud QD) Jo ydes3ojoyd uoiieaedxas pue Suluiw adepns y10z ‘vT Aeln

Appendix A157



WOO'METESD MMM

vTOZ ‘£ dUNf UO 3| IYS Ja1em a3yl JO uoi1dnisuod padols daals

Appendix A158



WO METESO) MMM

93P d|NW J0J 31noJ Alolelsiw 1sam/ises ay} Jo Jed Se Uuoj1e1a8aA aAIleU 0} 91IS 9] UJnial 01
paJinbai sem juedlidde uluiw ay3 aiaym ‘ze6T Ul panosdde a1ls Suluiw pawie[daJ ayl Jo peajsul
‘uew Aq pasn eaJe ue mou s! Allj19e4 [eUOIIBIID BSUIIUI ‘DAIIBIIIBUN ‘|RANIRUUN SIY |

JoUul| 8y} Jo suolnod Jaddn Sul4an0d pue 3ulinlas }20d
puy aul| paiaaodun guimoys pa||i Ajjeiraed ‘exe| s 4a1em Jo ydesdoloyd 102 ‘0z Ainr

Appendix A159



WOD"METESD MMM

'710¢

aun[ ul uiuuidaq
J91EM YHIM Pa||l}
9J9M SJIOAIDSD
9Y3 32Uls 3ul08U0
— SJI0AJDS3J 91

JO 9sn |euolleaJdal
pue 3uls J21eM

Appendix A160



WO Mg S MMM
‘pasjueienb ing ||e sem juswdojaAap Ja]Sn|o [eluapIsal
‘Jgjsuel) Jajem ay) Jo} SON 7 9Y} Yyum psjdnod saul| 10| 8y Burinbijuodal Ag

.,,,J/ .
& ¥
e 7
. e -

, \u L. U —— 2

‘.M _ h Ld - 4

i :

i) mm,onx < - \\.IWI. —

SRR ]
. S
' M S3OY 00
\_ %mmo&
i u:. e m - om - - o
i P
{ ’ —
= o e o et
P i 4
o L
e AL
174

A1 |eaJ e Su Wo023q JuaWdO SA3P J3ISh I B JUdp SOY

Appendix A161



WO MEG SO MMM 0L

P B
&

"9)e| I4S Jojem 8y |
Buipuno.ins ssw w Y Jo Jei1snp e —y9)
‘Dlelsioyeg woly ajdwexs siy) oy
300} M JusdojeAsp paysiuly 8y |

. "paw.oj aq [Im

UONBIOOSSE SJaumosioy 10| uss)ybla
0) USSIXIS|\ “"aye| IS Jolep)

Buo| 100} 0Q.Z € JO UOONASUOD

LM 82USLIWIOD [|IM Jusidojana(

""*Uol}ealdal 100pPIN0 U0 SNJ0) B
yum Aunwiwiod paleb e aq ||IM youey a|quuiy "yaal) ojewn] bBuiy ﬁ OJJ2A0 X20. Wl 8y
doje yBiy Jis Jo aye| pasodo.id ay) UO JUOL) JSYLIS [[IM PUB 8ZIS Ul SBJoB OM] JO WnWIUIW

e 9q ||IM S]O| pasodolid ay| 8100 UMOJUMOP 8y} wody selnuiw ybis 1snf si pue
-uobalQ ‘puag ul pooyloqyblau aAISn|oxa pue anbiun }sow 8y} aq 0} pajoadxs S| jey)
JuswidojeAsa( 1uN pauue|d pasodoud e SI youey ajquuily, ‘Salels uojjewlojul payslignd

TT0Z 2duls paysiignd
Juswdo aAaqg J491sn ) Hady Jo ue d

Appendix A162



WOO'MBTGSE) MMM m

paniwJiad

3¢ Aew $351N02 SSaully pue sease SUIMIIA 3|p|IM ‘SjieJ] uelalsapad pue uelisanba ‘9jpAdiq

pa1ed0| Ajiadoud se yons sasn jeuoiieatdas Ajisuaiul moq *Alsuajlul Jejiwis Jo sasn [euol}ealdal

pado aAap 48Y10 40 suni pjs ‘seuriew ‘s 0od SulwWIMS ‘S1IN0I SIUUI] ‘S3SIN0I } 08 S)qIYyod
) k%

:eaJe aoeds uado paJdinbau

3Y31 ul 3uimo||o4 ay3 4o ||e sasodoud 11 JI panosdde 3q ||eYysS ue|d 3yl ‘uejd Jusawadeuep|

aMI|P|IM PaJinbad 3yl yum Jua3SISU0d 3¢ ISNW S3I3IAIIIE pUB S3SN ‘SU0IIIIIISaI Juawdo|anap

3U0Z Y\ 341 Y1m adueldwod 03 uoliyippe ul ‘suoz uluiquiod) ealy 4P Y1 Ul

:9U0Z Y 9Y3 Ul Sasn
|euollealdal asualul s3qiyosd g €'g:002°8ZT 8T DIJA ‘eldaiud Jusawdo|aAap J3isn|d ayl Japun
SUO }2910Jd eaJle 3} p M sasiwoldwod 1eyj
Aem e u_123foid S Y} eawada d Jado ans(q ay1 197 1,uoQ

Appendix A163



W00 ME1ESE) MMM

ue|d aAIsusyasdwo)e.

SJIOAI9SaJ MoaU J0OJ UOI1BABIXTe

W34 3SN |RUOIIIPUOD € IN0YIIM SUlUl|A 9IB)ING

Appendix A164



W02 ME TGS MMM

34 N T &3

WNQ LEs ¥

sy )i
b2~ tve 0%

/[ ST 9pRIS ySiug,
SA
punoin) Junsixyg
PUOd YInog Sawinjo A Jromypies
Spuod 9sn)-nnny

€l

SULTHS s =y (A D)y
695008 BmeyEny A

AD#5$)p E I 15 Sy Swnpos,
Pun 1 WETTE Ty 01, RMEYD THEANT

T 1 ORI 4D 2 KIRDY
BY 59 i g ey

ADLUMER 1D 6y p RUNOA £
Teowiy, 3w -

CF RSN SO L, NI iy

LTI a9k, I, £ s Bz
SROTISEE LT Bt g vaty ersaag) soerRue © 4Q wumen,

> LB Tee 92 5
Tee 90e v qa
8S 98+ TS~ CEe 9% 29 £Te o 3
CEe Ev+ 28~ Bor 20 vy oe~ 21 ¥g ' 2
gEv ¥ 65 €35« <t 61 ¢ Se+ 6 -
L-T-UN T2
v 2 v

L0315 Xy pods3 tony
AD 00231 - Ad0ig
ADO03EL - ¢ sproy 0; By
AD 2o - INI0W SN
ADOSLY - il

AD 28618 (Buven dmeneay

| "W0Rq 395 ubsEp pusy woN
8 104 110dxa 1ou € 8deptud o) Aguent sug woy) ynp 9
aieBaibibe aul sacusas o) pasy on aenere AD GESRE LI

AD 28616 1oUxs)

AD 00'666491 My
A2 60 186652 W10
~ 8IHX3 INAIOA 1 QIS ONOd HLNOS

uBISa() PUDY YUEN]

as jthid g02 0

4
5 =
S
EMT
=G

S

62 » 13

Ve 2rr LB+ 6T FGe 120 O

e S 4918\ U3 JO) SSWN OA YJlomylied

Appendix A165



*91ISU0 143 $3|1d UspPINQIaN0
o8.e| 21e4EdaS 294y

Appendix A166



WOO'MBTESE) MMM cl

¢SNO 1S3N0

'9nss_uedxsonie
940J9q — U U W 9deJIns pue ‘sash euollealdal
‘Juswdo aA3p J31SN|d 10} — pPaU el11e 3Q Ued
pue panss_aq ||Im |eAroldde 3sn euUOIIPUOD
alelidoidde ay3 1ey3 aunsua 01 apo7) pue ue|d
9A suayaidwo) S3. 9240juUa 1shw Aluno) ay|

NO SN1ONOD

Appendix A167





