45““"’%\ Oregon Water Resources Department Certiﬁcate Of Water Right

/J‘*"" 725 Summer Street NE, Suite A
i Salem Oregon 97301-1266

Cﬂ?ﬁ (503) 986-0900 OwnerShip Update

&>  www.wrd.state.or.us
’Mgf&“

NOTICE TO SELLERS & BUYERS:

By law, all water belongs to the public (ORS 537.110). In almost every instance, a permit or water right
certificate from the Water Resources Department is needed before using, diverting or storing water (ORS
537.130). However, most domestic wells do not require water rights. A certificate of water right stays with the
land. In order to keep track of water right ownership, the Department requests that this form be submitted to the
Department. If for multiple rights, a separate form for each right will be required.

Water that has been used for a long time in one place or that involves a water structure (like a dam) that already
exists is no guarantee that there is a water right which would allow the water use to continue.

If you have any questions about this form or water right requirements, please contact your local watermaster or
call the Water Resources Department at 503-986-0900.

Note: Please type or print legibly when filling in the following information. Use additional paper if necessary.

PROPERTY SELLER INFORMATION

Apphcant(s) Ruby E. Staples - Deceased Shirley C. Shaft
Las
Mallmg Address: P-O. Box 272 Ruby s old address from closing docs ‘
Jordan Valley Oregon 97910
City State Zip
Phone:
Home Work Other

PROPERTY BUYER INFORMATION

Applicant(s): TalR. & JennF1fer D. Trautman _
Mailing Address: 2170 Old Hwy 95 :
Jordan Valley Oregon 97910
City State Zip
Phone: 241-986-2584 208-867-7299 208-867-5995
Home Work Other
PROPERTY DESCRIPTION (attach additional pages if necessary):
County: Malheur Township;28 S Range: 46 E Section: %RECENED BY OWR

Tax Lot Number(s): 11230

Street address of water right property: 2170 Old HW}’ 95 Jordan Valley, OR 97910 »
77 ater-R1ghtil(nfonn@tlkgna(attacILcopv.of water.right permit.or.cerfificate & final proof map): 2} SALEM, OR

APRE T 2017

Application #5159 Permit #: 3159 Certificate or Page #: 4999

Will all the lands associated with this water right be owned by the buyer? X Yes (7 No
Name of individual completing this form:Jennifer Trautman Phone: 41-586-2484

Signature: Q}ﬁa/v\/h«{))_m D. \:L,a;,d-wﬂ/y» Date: _ 4 -11-17

Please be sure to attach a copy of your property deed or legal description of the property.

Rev. Sept 2008
ev. September Ovwnership Update WTR
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WARRANTY DEED

FOR VALUE RECEIVED RUBY E. STAPLES and SHIRLEY C. SHAFT, BOTH

UNMARRIED PERSONS, EACH AS TO AN UNDIVIDED 1/2 INTEREST AS JOINT
TENANTS WITH THE RIGHT OF SURVIVORSHIP

the GrantorS, do hereby grant, bargain, sell and convey unto TAL R. TRAUTMAN and JENNIFER D.
TRAUTMAN, HUSBAND AND WIFE

the GranteeS, whose address is 1425 CHICAGO STREET, NAMPA, ID 83686
the following described premises, to—wit:

LAND IN MALHEUR COUNTY, OREGON AS FOLLOWS:

IN TWP. 28 S., R. 46 E., W.M.;

SEC. 24: NE 1/4 SW 1/4 AND SE 1/4 NW 1/4,

EXCEPTING THEREFROM THE NORTH 36 FEET OF THE SE 1/4 NW 1/4 LYING
EAST OF ION HIGHWAY RIGHT OF WAY.

AND ALL THAT PORTION OF THE SW 1/4 NW 1/4 AND NW 1/4 SW 1/4 LYING
AND BEING EAST OF THE COUNTY ROAD RIGHT OF WAY (FORMERLY THE ION
HIGHWAY) AS IT NOW EXISTS. '

~ TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said GranteeS, THEIR heirs and
assigns forever. And the said GrantorS do hereby covenant to and with the said GranteeS, that TheY ARE the ownersS in fee
simple of said premises; that said premises are free from all encurnbrances; except for general taxes and assessments for the year
2004 and subsequent years, covenants, conditions, restrictions and easements of record; and that TheY will warrant and defend
the same from alf fawful claims whatsoever.

DATED: October 27, 2004

Z?P 9¢Zﬁ29h»6¢¢/ | ’MZ;1£7 /72&%{4é?>74y

. RUBY E¢7§TAPLES : SHIRLEY C(ZSHAFT

STATE OF IDAHO

COUNTY, OF CANYON e {

‘On this \ i day of O(,TOBER, 2601 before me, a notary public,
personall\ appea.ed RUBY E. STAPLES AND SHIRLEY C.

SHAFT, known or identified to me to be the person(s) who(se)

name(s) is/are subscribed to the within instrument and dcknowledggﬂ“"‘“&a%

to me tbff__bf/She'I[he) executed the same. \‘ ?'%ERASTO%

. ; RECEIVED BY OWRD
T e\\{h- A \@f—\"-. . -‘\t\ L
Notary Public
Residing at HOMEDALE, IDAHO APR 17 2017
My commission expires: 03-26-2010
SALEM, OR

L ITTITIA L
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STATE OF OREGON

COUNTY OF  MALHEUR

CEPTIFICATE OF WATER RIGHT

This is to Certifp, riae  Alfred R. Ditton

of Jordan Valley , State of Oregon , has made proof
tedbe g?‘ﬂi-’&&iﬂ" of the STATE I?NG(NEER of Oregon, of o vight to the use of the waters of

a tributary of gg;SCreek for the purpose of irrigation and domestio
under Permit No. of the State Bnginesr, and that said right to the use of said waters
has been perfected in accordmice with the laws of Oregon; thut the priority of the right hereby

confirmed dates from T e H

that the amount of water to which such righ' is entitled and hereby confirmed, for the purposes
aforesuid, is limited to an amount actnally beneficiully used for swid purposes, end shall not execeed
0.25 oubia foot per second.

The use hereunder for irrigation shall conform to such reasonable rotation system as may be
ordered by the proper state officer.

The amount of water used for irrigation, together with the amount secured under any other
right existing for the same lands, shall be limited to one-cighticth of one cubic foot per second per
acre, or its equivalent in casc of rotation. .

A description of the lands irrigated under the 1ight hereby confirmed, and to which such
right 18 appurtenan ?f gef for( félicr purposes, the place where the water is put to benefieial

se), 18 IS on acres @
Kb 5% ang Pive (5) sove 1n the Tomiean uartaT of tho Tortiwost
. % 8 in the Northeast Quarter of the Southwest
guarter (NEZSWA) of Section Twenty-four (24 Township Twenty-eight (28) South
ange Porty-six (46] Bast of the Willamotts Heridian, in Nalheur County, Oregom.

RECEIVED BY OWRD

APR 17 2017

SALEM, OR

The right to the use of the water for irigation purposes is restricted to the lands or place of
wuse herein deseribed.

Rights to the usc of water for power purposes are limited to-a period of forty years from
the date of priority of the vight, as hergin set forth,;mibject to -a preference right of renewal under
the laws existing at the date of the expiration of the right for power purposes,-as herely con-
firmed and limited.

WITNESS the signalure of tie State Engineer,

affized this 1st .‘ﬂdﬂﬂ

of 4pril , 192,

Rhes Luper,

Stute Enginecr.

Recorded in Stete Record of Water Right Certificates, Volume 5 , pagd999 -
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* Permit N05159 ........ - ABSTRAGT-M ADE
APPLICATION FOR A PERMIT- R

To Appropriate the Public Waters of the State of Oregon

Alfred R Ditton

1, SR
L (Name of Applicant) )
of Jordan Valley ) County of . Malheur
(Postottice) i o
State of Oregon do hereby make application for a permit to appropriaté the

following described public waters of the State of Oregon éubjéct to 'exis'iing' rights: v ) -

If the applicant is a corporation, give date and place of incorporation

Spring Branch

{Name of stream)

Cow Creex
tributary of

2. The amount of water which the applicant intends to apply to beneficial use is_..:

s
<+

cubic feet per second. BT ' i

3. The use to which the water is to be applied is .:..... : X Ll el i
Irrigation End Domestio (Irrigation, power, mining, manufacturing,

domestic supplles, etc.)
From ths % sec. corner comaon to Sec..13 and 24
4. The point of diversion is located .... .

course south 1986 £t to headgaéglvﬂlafunce and bearing to section corner)

point of diversion.

(No, B, or W.)

being within the ...... e OF M¥e of Sec , Tp ,
(Give smallest legal subdtvision) Malheur {No. N. or 8.) '
R 46 E , W. M., in the county of a
(o. B. or W) h lateral % mile lo
5. The Diteh to be ... 22¢ e ng
(Main m:%%mlforw line)
o NPT 0 3 . 24 28 .
miles in length, terminating in the .. 3pd. ot GWs : of Sec T :
’ 9 %“2;{ legn?subdlvlalon) f ) . . » 4P {No: N. or 8.) H
R....... 4 6E ...... » W. M., the proposed location being shown throughout on the accompanying map. !
L - !

6. The name of the ditch, canal or other works is
Spring Branch Ditch

DESCRIPTION OF WORKS

DiversioN WORKS—

. two o L L
7. (a) Height of dam ............................ feet, length on top ... feet, length at bottom

Loufour feet; material to be used and character of Acénstmction plank
!, (Loose rook, concrete,

|

!
masonry, rock and brush, timber erib, ete., wastewgy over or around dam) T i
!
|

(b) Description of headgate Plank, one foot opening for each gate

(Timber, concrete, etec.,, number and size of openings) !

!

® A different form of application s provided where storage works are contémplme&. These tormé can be secured without char,

together with Instructions, by addressing the State Engineer, Salem, Oregon, ﬂ EGEHVED By OWHD
APR 17 2017
SALEW, oR



5159(a)

CANAL SYSTEM—

e

! thousand feet.

grade. .......... f our feet fall per one thousand feet.

! feet; width on bottom 3/4 ................... feet; depth of water ......... 1/:5 ............ -

8. (a) Give dimensions at each point of canal where materiglly changed in size, stating miles
from headgate. At headgate: Width on top (at water line) - one - feet; width on bottom

........... 3[4 ... feet; depth of water 1/3 feet; grade .. LQUK-................. feet fall per one

(b) At .o e . amiles from headgate.A Width on lop (at water line) oo OB

FILL IN THE FOLLOWING INFORMATION WHERE THE WATER IS USED FOR:

- IRRIGATION—

smallest legal subdivision, as follows:

9. The land to be irrigated has a total area of 20 acres, located in each

(Glve area of 1and in each smallest legal subdivision which you intend to irrigate.)

15 A, SEX of NV& and :

5 A, in NE} of SW Sec, 24 T 28 S R 46 E.W.M,

RECEIVED BY OWRD

e APRLT 2017

. o (I!‘more space requlred.‘auach separate _shc;et)
POW'EB, MINING, MANUFACTURING, OR TRANSPORTA’I‘ION PURPOSES—

SALEM, OR

10. (a) Total amount of power to be developed .. ' theoretical Horsepower.

(b) Total fall to be utilized feet.
(Kead)

(c) The nature of the works by means of which the“power 8 to be devéloped e

(@) Such works to be located in of Sec
. (Legal subdfvision) .
Tp. , B , W. M.
(No. .N. or 8.) (No, B. or W.) .
(e) Is water to be returned to any stream?
N L o . (Yen or No)
. T U(f) IF so, name stream and locate point of return ....
: 4 o .
| ........... Sec ey TD , R : w. M.
1 (No. N. or 8) (No. E. or W,)

(9) The use to which power is to be applied is

) .The natgu'gz of the mines to be served ..




B169(b) . \]
|
i
MUNICIPAL SUPPLY—
11.. To supply the city of
.. County, having a present Populalion of ...........creviimasimeceieeecens , and an
(Name of) .
estimated population of 19 .

(answer questions 12, 13, 14 end 15 In all cases)

L 100,°°
12, Estimated cost of proposed works, $........... oo ooaievecennezenereeenes

138, Construction work will begin on or before ........... Sep, 1st, 1921 5

14. Construction work will be completed on or before ........... Sixty 48¥8 .

15, The water will be completely applied to the proposed use on or before .
April 1st, 1922

Duplicate maps of the proposed ditch or other works, prepared in accordance with the rules of the

State Water Board, accompany this application.
Alfred R Ditton

(Name of applicant)

Signed in the presence of us as witnesses:
Aaron H | ? )
(1) ezt ey eeieeecmemreteseeceneeeananees
(Name) (Address of Witness)

(2 = » oot
(Name) {Address of Witness)

Remarks:

STATE OF OREGON,
88
County of Marion,
This is to certify that I have examined the foregoing application, together with the accompanying

maps and data, and return the same for correction or completion, as follows:

In order to retain its priority, this application must be returned to the State Engineer, with correc-

tipns, on or before .................. ey 18

WITNESS my hand this ..o day of , 19

RECEIVED BY OWRD

State Engineer. .

APR 17 2017

SALEM, OR
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11 Application No......... 7984
Permit No...5159

PERMIT

TO APPROPRIATE THE PUBLIC
WATERS OF THE STATE
OF OREGON

-

Dwtnct No ................... —_—

This instrument was first received
) in the office of the State Engineer at

Salem, Oregon, on the .20 ... -dey
of July : 1921,
at 850 ..... o’clock AM

Returned to applicant for correction

Corrected application received

Approved:
Aug, 12, 1921

RECEIVED BY OWRD

Permits, on Page

Percy A Cupper .
1 map RS Btate Bngineer. L. APR 1 7 201‘7

$11.°°

STATE OF OREGON, | . A SALEM, OR

tss.
County of Marion, | ) . !

This is to certify that I have examined the foregoing a,pplwai'l 1on and do hereby grant the same, sub-
ject to the following limitations and conditions: If for irrigation, this appropriation shall be limited to

one-eightieth of one cubic fool per second, or its equivalent, for each acre irrigated, tmd shall be subgect
to such reasonable rotation system as may be ordered by the proper'state officer.

The right herein granted is limited to the appropriation of water from Spring

Branoh for domesgtic and irrigation purposes.

The amount of water appropriated shall be limited to the.amount which can be applied to beneficial -

use and not to exceed 0.25 ... cubic feet per second, or its equivalent in case of
rotation. The priority date of this permit is : i July 9, 1921
Actual construction work shall begin on or before .................... dugust 12, 1922 and shall
o thereafter be prosecuted with reasonable diligence and be completed on or before .............coooiviiii.
N June 1, 1923

Complete application of the water to the proposed use shall be made on or before ..................oouec.....
October 1, 1924

; 12th - © 7 bugust, 1921
! WITNESS my hand this day of

Percy & Cupper

Btate Engineer.

Permits for power development are subject to the Iimitation of franchise as provided in Sectlon 6633, Lord’s Oregon Laws, and the
payment of annual fees as provided in Chapter 218, Session Laws of 1916,

This form approved by the State Water Board, March 11, 1809,
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

© O =N O g b 3N P

FOR THE COUNTY OF MALHEUR RECEIVED BY OWRD
DANIEL H. BAYLETT, ) APR 17 2017
)
Plaintiff, ; No, 6467-E SALEM, OR
vSs. . ) FINDINGS, CONCLUSIOGHNS
i - } o :
EVERETT LYNHN, ; Swéﬁg%}gﬁ@ﬂn
Daefeundant. )

This cause coming on regularly to be heard on Motior of the Flaine-

tiff for Finding and Decree fn accordance with the Findings and Opinion of
Honorable M, A, Biggs, former Judge of this Court, now decezsed, the
Pleintiff being represented by Lytle, Schroeder & Deaning, end the Defen-

dant by Charles W. Swan, Esq., and it eppearing tc the Court;

a. That this is 4 cause in equity;

b. That the cause ecsme on regularly to be hegrd by the Court
without the intervention of a_jury, and at the conclusion of the
trizl each party rested his case;

¢. Thst each party submitted a brief on the law and the facts
to assist the Court in arriving st its deeision:

d. That on the 26th day of December, 1956,‘tﬁe Judge of the
Court, H. A. Biggs; made znd filed a document eatiktlied “Cpinion
of Court: which determined all the materiai issues and gave cou~
clusions cf law which direc&ed Lhe deeree tc be éntared herein;
e. That the Defendant made no ebjection to such flﬂdings, con-
clugions and directions and that the Plaintiff moved for a modifi-
cation of the Court's opinion on four separate points;

L. 'That thereafter the said M. A. Biggs died, and did seo die
before any further action was taken or had in the égse;

g+ That on motion and comsent of the Plaintiff the motjonm For

~na ot Sene Shak
-Umt ocdan oﬁﬂw

_dstwumaenst L m%f!&

O cppeasothas
Whan ok led Lhpasd
=\«‘f,g,u} Wiﬁ L ‘Sg“u
_Oh_S0rs & Qed,

qpﬂ“ 7 '07
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" RECEIVED BY OWRD
APR 17 2017

i - on, described as follews:
in Malheur County, Oreg cribe SAI  OR
The Bast ialf (E}) of Section Twenty-four (24), Rast
Haif of the Scutheast Quarter (E%SEY) of Section
Thirteen (13), Township Twenty-eight (28) South, i
Range Forty-six (46) E.W.M,; and Lots Three (3) and
and Four (%) of Section Eighteen (18), and Lots
One(1), Two (2), Three (3), and Four (4) of Segtion
Ninateen (19), Townshipm_ﬂ Scuth, Range Forty-seven
(7Y B W M L T Lo
and tth twe aprings are located ‘on said land, the large spt;ng being located

in the SWx NEY of Section 24, T. 28 3.  R. 46, E.W.M., and . the ‘small or sweat
water spring being located in the MWk SE% of Seetion 24, T. 25 §. R, 46, K.W.M.
11 |

That defendant Lymm is the ewner of the lands and premises sit:ate
in Malheur County Oregon, described as follows:

Seutheast Quarter of Northwest Quarter (SELZNWL)

and Northeest Quarter of the Southwest Quarter

(NE3SWY) of Section Twenty-four (24) Township

Tventy-eight (28) South, Range Forty-six (46)

E, W, M.

111

That on the 9th day of July, 1921, one Alfred Ditton, a éreﬂecessor
in intersst of Defendant Lynn, filed with the State Engineer cf the State of
Oregen an application to appropriate one-fourth of a cuble feoct of water
?er second from a spring located ia the SWY% REL of said Section 24, T. 28 S.,
R. 46, E. W, M., which is known as the “latgé épring", and which ét that time
was Government land; and a further application te construct a dam for a ditch
or ditchas to carry one-fourth of a cubie foot of water per psegcnd to the
Ditton land (now belougiﬁg to Defendent Lyam), for the purpose of irrigation
of 20 acres of the above deseribad Ditton land, and for domestie use.

That permit was issued ian aecordence with the application and Sy
virtue therecf the Deﬁgndant'Lynn has & prior right with a prier%ty'date of
July 9, 1921, for 1/4 e.f.s. from the water of said large spring for the

irrigation of 20 eeres in the SE}¥ NWk and the NE% SWk of said Section 24,

L ,g};r&_gnaﬂo\:@\é &,,P& o m«_,f
,%o ¢ _boolkevrn Qo X,

A S i A TR T 7 SRR e 2 men

i
!
J
|

8 i B e SR b R R T =

RECENMED BY. OWED -

TURRRL I

e A R e A e T et 85 R R RS A A = S A e S TSI, i S B, Fae 423

éi LEM, OR
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 judgment anid serve the same upon attormey for DefepdantﬁiﬁLEmlCMQ
i. That the "Opiniom of Court" with the deletionm of tha caption,
is as follcws:

“The Plaintiff is the owner of the property described in the
Complaint and upon which two springs are located, the large: qpring in the
southwest quarter of the northeast quarter of Sectiom 24, and the sweet watex
epring in the northwest quarter of the aoutheast quarter’ of Section 24, Town-
ship 28 South, Range 46 E, W. .

The defendant is the owner of the lend deseribed in the Answer,
and the only land of the defendant that is pertinent to this case is the south-
east quarter of the nourthwest quarter and the northeast guarter of the south-
west quarter of 3eetion 24, Township 28 South, Range 46, E. W. M.

Alfred Dittonm filed on the land that is deseribed im defendant's
ansver in December, 1920, and agsuired title to said land. Onr the 9th day of
July, 1921, Ditton filed with the State Enginesgf.of the State of Oregonm an ap-
plication to appropriate one-fourth of & eubie foot of warer per second from
& spring loecated in the southwest quarter of the northeast gquarter of said
Section, Township and Range, which 1s known as the “large spring", and which
at that time was Government lanmd; and a further application to construct a dam
for a ditch or ditehes to carry one-fourth of e cubia foot of water per sacond
to the Ditton land for the purpose of irrigation of 20 acres of land on the

above-described DiLton land, and foxr domestieo use.

A pexmit in accovdanee with said appliestion was issued on the lZth
day of August, 1921, for 1/4 c¢.f.s, of water for the purpeosa of irrigating
the said 20 acres of land on the D{tton property. Ditton thereafter construc-
ted a ditch aud 2 small dam and fenced the large spring and applied water to
his land under the permit, and the use of said water has continued for each
and every year sinee that time. However, the testimony shows that at the
present time Lyan is irrigating a larger protion of land than was originally
dllowved under the permit, the smount under irrigation at the present time
belng approximately 40 aceres.

On the 28th day of August, 1926, Daniel H. Haylett secuved titls
to the land deseribed in his Complaint by a patent from the Govermmwent of the
United States of America. . However, the patent which he obtained from the
Governuent contains this vestriction or reservarion:

"subject to any veated and acerued water vights for mining,
agricultural, manufaciuring or other purposes, and vights
to ditches and reservoirs used in comnection with such
water Tights as may be recognized and acknowledged by the
loeal customs, laws and the decisions of the ecourts, and
there is reserved from the lands hereby granted a right-
of -way therson for ditches or ¢anals comstructed by the
authority of the United. States.™

The plaintiff has never made any application to the State Engineer
of the State of Oregon for a water right, but has used the lands for pastur-
ing and grAQing purnoses, and a certain amount of water is necessary for thae

“t=~ ~= =W~ Yand  Thors seems to havs been no diffieulty

RECEIVED BY OWRD
APR 17 2017

SALEM, OR
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suampy, muddy, marshy plece in the ground frem which it seems that at a
number of places the water seeps up. It is neeessary, to get the full
benefit of that water, that the spring be cleaned cut and that the water
be directed to a certain chaanel or dit¢h, and for that reason the spriag
was claened out in 1939 by the defendant in this case.

Then in 1947 Lynm did a very large amount of work on the big spring.
He put a tight horse and eattle fence around it, and put in the dams and
headgates that were greater than the works that were allowed in the permit
for the application of watar and for the diteh and the dams, -

The record seems to be silent as to what the flow of water from the
spring was, except that on the 27th day of November, 19535, HMelvin Davenpart,
a professional registered engineer, made a weasurament of the water and found
that it was flowing 225 gsllons of water per minute, which is approzimately
ona-half of one eubic foot per second.

Ditton filed on one-fourth of one cuble foot per second in 1921, aund
at that time had an aereage much larger that gould have been subjeeted to
the application of w:ier, and it would be reasonable for a ecurt to eonclude
that since there was available irrigable land the Applicant would apply for
the full flow of the spring, and that probably inm 1921 one-fourth of one eubic
foot per second of water was the eEtent of the flow from the sprimg, After
the development of the spring By Lymm, the water has been inereased to
practically double the amount of the fiow originally from the spring.

There was testimony in thie case that prior to the time that the
fence was put around this spring by Lyan, stock had mired in this ewampy
parcel of ground, and that on one or more occasioms it had been necesaary
to drag livestock cut from around the spring.

For that reason, some protection should be made against livesteek
getting into the spring, for two reasons: Fiest, livestock would greatly
impede and diminish the flow of the sprimg, and, secomdly, to lessen the
danger of livestock falling in.

The dam and beadgates are much larger than were slloyed in the
application for the diversion of water from the State Engineer, and the flow
cf thig water, due to the headgate and daw, has probably deprived the
plaintiff of the benefit of gome of the water.

Therefore, the Court finds that the Defendant is entitied to the use
of one-fourth of one cubic foot per second of weter from the hig spring

for the irrigation of & 20 aere tract of land, and that i3 the limit of the
use of water that he may maks from the spring.

The record shows that there must be another one-fourth cubiec foot
par secend of water flowing from the spring. Therefore, none of the
works of the defendant shall {nterfere with that comtimuous Elow for the
benefit of the plaintiff for watering his livasteck and use for demestic pur- .
poses. 5o whatever the condition or quantity of that weiter flowing from the
spring is, the defendant is not emtitled to.more than ons-fourth of a eubie
foot per second, and the balance of the water shall be made available to the
plaintiff for stock watering purposes at d1 times.

- LS

(TRiEEls Behikie 2 dr anneare that the ditch from the big
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properties of the plaiatiff, and I am therefore guimg to sllew s nominal
demage of $250 to the plaintiff.

The water from the sweet water spring hae been used either by the
defendant or his predecessor in interest from the time that ‘the residence
was taken up on the defendant's land. Thexe {s testimony in this czse
that until the development was made of the water from the sweat water
spring, there was practically mo flow, and that the defanﬂanc ot his predec-
essor Im interest daveloged the spring and made use of it,

rhere is scme testimony in this casa--rather weak--cf gonsent by
tr. Haylett to the defendamt Lyna to use this water for domestie purposes,
whieh is denied by Mrs. Haylett, HNevertheless, the water has been used
over a long period of time. From the briefs it does mot appesr to the
Court thac there would be too much contention over this water from the sweet
water spring 1f the defemdant used just the amount necessary for his domes-
tig purposes and permitted the other to flow upon the plaintiff’s land.

The defendamt has not agquired a right to the use of the water from
the small spring by reason of adverse use, because ne right can be so ac-
quired. But where consent has been given for the use of water, or an coral
{icense, then that may ripen into a perpetusl license, where s large amount

of work has been done and expense has been incurred, with the knowiedge of
the adverse party.

Now, from the testimory in thie case there is no questiou but whati
the plaintiff knew that the defendant had been using this water for a long
period of time for domestie purposes, and that the defendant has ineurred
quite a considerablie ezpense in making improvemsnts.

The Court is goimg to hold that the defendant sﬁall have the use of
a suffielent amount of water frow the small spring fox domestie purposes,
but that he shall prowide a proper cutlet for the water not be-used to run
unimpeded upon the plaintiff'a land.

Quite extensive briefs have been filed by btoth pleintiff and defendani
in this case. I have gone through these briefs mmerous times and have read
most of the authorttiss eited. My conclusions have been drawn from my
interpretation of the facts in. the case and of the authorities tha:r have been
elted by counsel for both sides.

Plaintiff will recover ecosts and disbursoments.

‘1a1ntiff's attorney {s hereby requested to prepare a proposed
decree in accordance with this opinion.

DOME AND DATED in Chambers at Ontario, Oregon, thia 29th day of
Decamber, A, D., 1856,

s/ M, A. BLGGS
Citcuit Judge'

and:

The Court hereby confirms and adapts the findinge and conclusions
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defendant's ditch along the West boundary line of the pleintiff, the course

of which is Socuth 1mmed1ateiy Ezst of pleintiff's West boundary line. That

defendant may take his water, as it leaves the spring, into the ditech last

described or he may divert his water, as it leaves the spring, into his
North diteh by means of a gate located in the natu;al channel immediately
below the barrier surrounding Baid.spriug. That defendant may geo upon
plaintiff's land for the sole purpose.of performing the necessary work of
wainteining his ditches, cleaning out the spfing, and msintalning the barrier
around the spring area as néw iﬁ place, and that none of said works shail
obstrugct the free and continuous flow of the water from the big spring.
v

That defendant shall have an irrevocable license to conduct water
from the sweet water spring through & pipelime of the size existing at the
time of the Former Opinipngf_the Couré, and now existing, for water solely
for domestic purposes, and that defendant shall provide a propexr outlet for
the water not so used to run unimpeded upon the plaintiff's land. That
&efendant may go upon plaintiff's land in tﬁe»NH% SEL of Section 24, T. 28 S.
R. 46, E. W. M, along his pipeline and to the head works of the sweet water
spring for the purpose of m;intaining said pipeline and head works and
cleaning said sprimg and for making such alteratior of his head works as
may be necessary to comply with the pro;iaiona of this Deecree, and defendant
should not unnecessarily waste the water from said spring imto ocutlets of
his pipeline; and |

The Court being now advised in the premises;

IT 1S HEREBY CONSIDERED, CRDERED AND DECREED as followé:

1. That the equities are with the Plaintiff Haylett,

2. That thé Plaintiff Haylett is the owner of the Swi NE%-ﬁf

Section 24, T. 28 S,, R, 46, E. W. M., upon whiech is situate a spring

¥
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latge spfing in the Wi NEX of Hection 24, T, 28 S., R. 46, £, W, H,, for
oneefourth.cublc foot pexr second qf water, continuous flow, fox the irrigatien
of 20 acres of lend in the SKi NW: and NEY SH% of Seetlon 24, T. 28 8., R. &0,
Eo Wa ﬁ. and for domestiec use, with prioricy date of July 9, 1Y11, and that
such zight 1s prior and superior to sny right eof the Plaintiff Haylett

thergin and Jefendant Lymn is the owmer of & esxtain irrigation diteh run~

Ixom thence running South within and along said West line, and is alse the
owner of a North diteh runaning from a point immsdiately below the barrier

of paid spring in a Mortimesterly direction to the West line of the SWy Nidy

of suid Seection 24, as now in place on the land,

4,  That Bﬂfendant'Lynﬁ shall have the right teo go uwpoa sald
Wy NEX of said Section 24 aleng saild ditches and Lo the spring area Lo
maintain said éltches, andt to clean out gaid spriug, and te malntain the
stock proof fenge nuvw surrounding the spring ares amd not restricting
Plaintifs ﬁ%ylett agcess to asld spring,

S That Defendant Lyne shall have & license te taks watexr for
domestic 9urpc§es enly, and without unnecessary waste, from the swall or
suzet water spring on the NWWh SEX of sald Sectiom 24 through the pipeline,
wew in place, leading from said spring to Defendant Lynn's residence, or
through any pipeline of not to exceed the capacity of the present pipeline
necessarily installed to raplace the present line, with the right te go upen
Platncifl laylett's land in the immediate line of the present piprline to
do the necessary wovk of mmintenance of said apring and pipeline, That

Defendaut shall within 60 days of this deeree wake such clauges and altératier

in the headwork of the small spring so that all water from said spring iu

excans of such reasonable domestic use within the capacity of saild pipeline,

shz2ll flov unimpeded from said spring onto the land of Plaintiff Haylett,or,



W o0 N x M

IO T O B S TR W R S S I SUR
gﬁggﬁﬁgﬁoomqmmpumpo

5a£ﬂ3£ﬂ\“5£)£ﬂ(()h

APR 1.7 2017

a6t al1 times keep ssld trough full for livestock uee.

0. That Defendsnt Lynn is enjoinsd and vestrained fxom»f%@%ﬁ%@fﬁ%?
ox walnkeianing ahy worke at the l£rge apring s0 as to reskrict or preveat thg
coustant fxee flow of the water of said spring Lo the hesd of Defendant K.y:_\:ni"s
ditehes with the excese flowing oantp Flatntiff Haylett®s land for Platatiff
Haylects dameszic snd livestock use.

7. Thet Defendant Lymn is enjoined and zaatrainéd»irom taking
any water from the smll ex sweet water aspring excé?t as provided in
paragraph 5 of this decree.

8. That Defendant Lyon I8 enjeined and restrsined from tres-
paﬁsing 9. belng upoa Plainciff Haylett's land gxcept as herelinabove
provided,,,

%« The Plaintiff Haylett 1is enjoined and restrained from doing
4ny act ov thing, the result of which would prevent thé flow of one-fourth
cuble fest éar szcond from the large spring to the head of Defendgnt Lyun's
ditches or Lo preveat the Defendant Lynnhftom mintaining said ditches or his
aceess to said apring to care for, maincaln, or clesn out tﬁe source ox
Lo do any ect or thing te prevent'nefendant Lynn's uge of tﬁe water of the
snall spring as in this decree provided,

10s The Flaintiff Haylett ia hereby granted judgment againat the
lefeudant Lyna iu the sum of $230.00 and for uis costa and disbursements

herein, Lo be taxed by the clerk, iu the swp of §

Dane and dated thig 48y of September, 1962,

Circuit Judys

VRD






