
Oregon Water Resources Department 
Water Right Services Division 

Water Right ApplicationR-88155 in the 
name of Waibel Ranches LLC 

) 
) 
) 

FINAL ORDER IN CORPORA TING 
SETTLEMENT AGREEMENT 

Summary: Order approving Application R-88155 and issuing Permit R-XXXXX. 

Authority 
The application is being processed in accordance with Oregon Revised Statute (ORS) 537.153 
through 537 .175, and 390.826, and Oregon Administrative Rule (OAR) Chapter 690, Divisions 
5, 33, 300, 310, 400, 410 and 505. These statutes and rules can be viewed on the Oregon Water 
Resources website: http://wwW.oregon.gov/owrd/pages/law/index.aspx 

The Department's main page is http://www.oregon.gov/OWRD/pages/index.aspx 

This Final Order is issued pursuant to ORS 53 7 .170 and OAR 690-310-0200. 

FINDINGS OF FACT 

The findings of fact in the Proposed Final Order issued December 27, 2016 are incorporated 
herein with the following changes and additions: · 
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Finding of Fact #12 is modified to read as follows: 

In accordance with OAR 690-033-0330, ari.fr1teragency team reviewed this proposed use for 
potential adverse impacts on sensitive, threatened and endangered fish populations. This team 
consisted ofrepresentatives from t!ie Oregon Departments of Water Resources (WRD), 
Environmental Quality (DEQ), Fish and Wildlife (ODFW), and Agriculture. WRD and ODFW 
representatives included both techn~cal and field staff. To ensure no loss of threatened and 
endangered fish species' habitat, and to ensure no net loss ofsensitive fish species the 
interagency team recommended limitations or conditions of use be imposed on the use as 
follows: 

The permit holder shall release all water stored in that year under Permit R-XXXXX (up to 108 
AF) if Prineville Reservoir is not filled to 148,640 AF by April 15th. 

The permit holder shall use the following best-management-practices: 

Maintain a vegetated buffer strip above the reservoir to trap sediment, nutrients, and other 
pollutants before they enter the reservoir; 
Limit polluting activities near the rese~oir or in areas that drain into. the reservoir; 

Appeal Rights 
This order is a final order other than contested case subject to judicial review under ORS 183 .484. A 
petition for judicial review of this order must be filed within the time specified by ORS 183 .484(2). 



Exclude livestock from the reservoir; and 
Carefully read and follow label directions when using aquatic herbicides. 

Additional Findings of Fact 

13. All criteria for establishing the presumption have, been satisfied. Information available in 
department files, received from other interested agencies, and other available information 
does not provide a preponderance of evidence that the proposed use will impair or be 
detrimental to the public interest under ORS 537.153. 

14. On December 27, 2016, the Department issued a Proposed Final Order recommending 
denial of the application. 

15. The Proposed Final Order was posted in the department's weekly Public Notice on 
December 27, 2016. 

16. Waibel Ranches LLC filed a timely protest on February 10, 2017. 

17. Water Watch of Oregon, Inc. filed a timely standing request on February 10, 2017. 

18. The applicant has provided the preliminary plans and specifications for the dam enlargement 
to the department. 

19. 0 RS 5 3 7.400( 4) authorizes issuance of a final order approving a reservoir application if a 
dam safety review is required under ORS 540.350 on: the basis of preliminary plans, 
specifications and supporting information if the approval includes a condition requiring the 
commission's approval of final plans, specifications and supporting information under 
540.350 before the permit is issued. The proposed dam in Application R-88155 requires a 
dam safety review under ORS 540.350. 

20. Prior to commencing construction activity, all design reports, drawings of the dam and 
critical appurtenant structures, specifications, and plans for construction administration must 
be approved by the State Engineer as indicated by the Stat~ Engineer's stamp and a written 
letter of approval from the State Engineer. 

21. The proposed dam is over 25 feet high and will be located at a site where there is an average 
annual flow exceeding 2 cubic feet per second. 

22. Final plans, specifications, and features for the dam must demonstrate that the dam complies 
with the requirements of ORS 540.350(2) or (3) relating to adaptability for power gener~tion. 

23. The permit recording fee has not yet been received from the applicant. 

24. A Settlement Agreement, which induded a draft Final Order Incorporating Settlement 
Agreement, and a draft Permit, was signed by Waibel Ranches LLC and the Department as 
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of November 27, 2017. The terms of the Settlement Agreement are incorporated into this 
Final Order and draft permit, and a copy of the Settlement Agreement is attached. 

CONCLUSIONS OF LAW 

The conclusions oflaw in the Proposed Final Order issued December 27, 2016 are incorporated 
herein with the following changes and, additions: 

Conclusion of Law #1 is stricken in its entirety. 

Conclusion of Law #3 is modified to read as follows: 

The interagency reviews and the Department's analysis determined, per OA_R 690-033, 
that the proposed use, as conditioned, would not impair or be detrimental to the public 
interest with regard to sensitive, endangered, or threatened fish speCies. 

Conclusion of Law #7 is modified to read as follows: 

For these reasons, the required presumption has been established. 

Conclusion of Law #8 is modified to read as follows: 

The Department therefore concludes that the proposed use will not impair or be 
detrimental to the public interest as provided in ORS 53 7 .170. 

Additional Conclusions of Law 

9. Pursuant to ORS 537.400(4) and Findings of Fact #18 through #22, a final order approving 
the application may be issued. A permit consistent with the attached draft permit may be. 
issued after the State Engineer provides written letter of approval of the final dam plans and 
specifications in accordance with ORS 540.350. 

10. Pursuant to ORS 537.150 and ORS 536.050regarding required fees, a permit consistent with 
the attached draft permit may be issued only after payment of a permit recording fee. 

11. The applicant filed a protest to the proposed final order, no hearing was held, and this order 
modifies the proposed final order. OR,S 53 7. l 70(7)(b) limits the opportunity to appeal the· 
provisions of this order in the manner established in ORS Chapter 183 for appeal of order in 
other than contested case to the applicant or a protestant. 

When issuing permits, ORS 537.170(6) authorizes the Department to include limitations and 
conditions which have been determined necessary to protect the public interest. The Permit R
XXXXX is conditioned accordingly. 

3 



ORDER 

Application R-88155 is approved and Permit R-XXXXX will be issued upon payment of permit 
recording fees and the issuance of a State Engineer's written letter of approval of the final dam 
plans and specifications in accordance with ORS 540.350. 

Dwight F nch, Administrator 
Water Rig t Services Division 
for Thomas M. Byler, Director 
Oregon Water Resources Department 

Applicant Contested Case Hearing Opportunity 
I 

Under the provisions of ORS 537.l 70(7)(a) (for surface water) or ORS 537.625(2) (for 
groundwater), the applicant may request and the department shall schedule a contested case 
hearing as provided under ORS 537.170(3) (for surface water) or ORS 537.622(3) (for 
groundwater), by submitting the information required for a protest under ORS 537.153(6) (or, 
under ORS 537.621(7)) within 14 days after the issuance of this order. A request for a hearing 
must be r~ceived in the Water Resources Department no later than January 11, 2018. 
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