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: 1 IN THE CIRCUIT COURT OF THE STATE OF OREGOF I L E D
2 FOR THE COUNTY CF WASCO

MAY 2 11670

3

4 . 0. TADR, ‘;%Wcoum
Wi =l CLERK

5 Appellant, K. Depity

6 wvs. NO, 11904
7  CHRIS L. WHEELER, STATE INDEXED
ENGINEER OF THE STATE OF
8 OREGON, DECREE I
9 Respondent.
10
11 This matter having come on for hearing before the

12 undersigned Judge of the above-entitled Court on the appeal of

13 L. C. Lyda, December 4, 19608.

14 Both parties made openlng statements, produced evidence,
15 made final arguments and appellant submitted a written brief, and

16 the Court belng fully advised in the premises; now, therefore, it 1s

17 hereby
18 ORDERED, ADJUDGED AND DECREED THAT:
19 1. The Findings of Fact made by the Court as attached

20 hereto are hereby incorporated into this Decree by reference.
21 5. The declsion of the State Engineer 1ls hereby reversed
22 and the following water rights with priorities as indicated are

23 hereby confirmed to L. C. Lyda:

‘24 A. The right for the use of not to exceed 0.20 cubic
353325 foot per second of water from Fifteenmile Creek through the Orchards
ié%%zﬁ Ridge Ditch, under a date of priority of September 5, 1922, for
; :32%;27 1prigation of 16.0 acres in the SEL SWi of Section T, Township 2 South,
g%;%% Range 13 East, W.M., evidenced by certificate of water right recorded
'l29 in Volume 5, page 4841, State Record of Water Right Certif icates,
30 B. And the right for the use of not to exceed 0.75 cubic
31 foot per second of water from Fifteenmile Creek through Orchards

32 Ridge Ditch, under a date of priority of April 25, 1928, evidenced
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1 by certificate of water right recorded ln Volume 8, page B105, State
2 Record of Water Right Certificates, as amended by order of the State
3 Engineer recorded in Volume 2, page 362, Speclal Order Record, for
4 irripation of the following lands:
5 20.0 acres NWi Nig
6 20.0 acres NEf NWi
20.0 acres NWi NWi
7 Section 18
8 Township 2 South, Range 13 East, W.M.
9 C. And the right for the use of not to exceed 1.76 cuble
10 feet per second of water from Fifteenmile Creek through the Orchards
11  Ridge Ditech, under a date of priority of March 28, 1930, evidenced
12  py certificate of water right recorded in Volume 9, page 10112, State
13 Record of Water Right Certificates, as amended by order of the State
14 Engincer recorded in Volume 2, page 361, Speclal Order Record, for
15 irrigation of the following lands:
16 20.0 acres NEi Sj
Section 12
17
21.0 acres Shi NEi
18 Section 13
Township 2 South, Range 12 Bast, W.M.
19
40.0 acres NWi SWi
20 Section T
21 10.0 acres NWi NEi:
22 10.0 acres NE{: NWi
30.0 acres SWi NWi
23 10.0 acres SEi NWi
Section 18
,24 Township 2 South, Range 13 Fast, W.M.
)
E;;;zs D. And the right for the use of not to exceed 2.68 cuble
<oz
§E§§26 feet per second of water from Fifteenmlle Creek through the Orchards
z7:k
825227 Ridge Ditch, under a date of priority of October 27, 1909, evldenced
xl8
552228 by certificate of water right recorded 1n Volume 4, page 3483, State
: £9
29 Record of Water Right Certificates, as amended by order of the State
30 Englneer recorded in Volume 2, page 361, Special Order Record, for
31 iprigation of the followlng lands:
32 ==m--
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ATTORNEYS AT LAW
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of the following lands:

3 - DECREE

30.0 acres NE{ SWi

40,0 acres SEL SWi

Section 12

Township 2

o\ o \aon
O O W e

\n

205

South, Range 12 East, W.M.

acres NEj NEj
acres NWi NEi
acres SWi NEi
acres SEi NEi;
acres SWi: NWi
acres NEL SWi

Section 7

by certificate of water right recorded in Volume

10.0
2.0

5.0

Township 2 South, Range 13 East, W.M,

and the right for the use of not to exceed 3.73 cublc
feet per second of water from Fifteenmlle Creek, through Orchards

Ridge Ditch, under a date of priority of October 27, 1909, evidenced

Record of Water Right Certificates, for domestic use and irrigation

acres SWi SWi
acres NWi SEj
acres SWi SEi

40.0 acres SEi SEj

Section 12

18.0

20.0
25.0

acres NWi NWi

30.0 acres NEi NWi

acres NWi NEi
acres NEL NE+

Section 13

10.0

acres NE+ NEf

Section 14

Township 2

10.0
20.0
15.0
ho.o
30.0
15.0

South, Range 12 East, W.M.

acres NWi NWi

acres NE+ NWi
acres SWi NWy
acres SE{ NWi:
acres NWi SEi
acres SWi SWi

Sectlon 7
Township 2 South, Range 13 East, W.M.

DATED this_J(®?% day of “Way _, 1970

Nl ez,

L4, page 3483, State

CIiIrdéulit’ Judge
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1 IN THE CIRCUIT COURT CF THE STATE GF ORKGON
2 FOR THE COUNTY OF WASCO F I L
: ED
3 MAy a 07
5 1,6, LYDA, ;%Wm
6 Appellant, NO. 11904 \D:;:;.
B e
8 CHRIS L. WHEELER, STATE FINDINGS COF FACT

ENGINEER OF THE STATE QF
9 (QREGON,
10 Respondent .
11
12 The Court being fully advlsed makes the followlng
13 FINDINGS OF FACT
14 1. Neither L. C. Lyda nor any of hls predecessors in
15 interest have abandoned any water rights.
16 5. Neilther L. C. Lyda nor any of his predecessors had
17 any intention of abandonlng any water rights whatsoever.
18 3, The predecessors of L. C. Lyda helped form and build
19 the Orchards Ridge Ditch through which the lands in question have
20 heen irrigated and they have paid all the annual water assessments
21 gince the inception of the Orchards Ridge Ditch to date.
22 4, L. C, Lyda has expended over $4,500 of his own money

to rebuild the Orchards Ridge Ditch and install a head gate and a

= S
[
w

‘24 wier on the main canal.
E;??zs 5, Water from Fifteenmlle Ccreek has been appropriated
Eé%%z& by use of the water rights here in questlon through Orhcards Ridge
4' :28_%:%27 Ditch and applied to the beneficial use domestic, stock and irrigation
Egégm use of the lands in guestion now owned by L. C. Lyda in each and
-129 every year since 1909.
30 6. The opinion of the Court, marked Exhibit "A", and by
31 this referecne made a part hereof, 1s hereby incorporated by reference.

32 DATED this (7% aay of et . 1T0,

: ot ;
Page FINDINGS OF FACT =T L e

Tircult Judge
Po-F/9
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IN THE CIRCUIT COUAT OF THID SUATE OF ORZGON

FOR THZ COUNTY OF WASCO

Lia C. I!YJ.‘-.'\,
Appellant,

Na. 11804
METORANDUNM OPLIION

v,

CHRIS L, WHEELER, STATE
ENGINRER OF THE JTATE OF

OREGON,

S St S Y Sl e St Vel Naait? Sl

Respondent,

fhis case is an appeal de novo from a decislon of the State
Fngineer cancellinz the water rizhts of L, C, Lyda, Appellant, on
the mebund that the water had noat been used {or the atatubtory
perind required to prevent abandonment under the statutes pertaln-
ing to such water rights,

The proceeding was orlglnally inltiated by some of the
neighbors to the Appellant's land, who attempted to withdwraw thelr
affidavits on the bagsis that they did not understand what they had
signed. The State Inginecr proceeded on his own and found thatl
the abandonment had occurrced.

The Appellant filed a brief in this matter and 1 have putb
of making the decislon all this time because I thought the Atate
would, in turn, file a briefl, but 0o iar nothing has been f1led
and time has long passed to decide the case.,

Vitnesses called for the State Enginoer were neishbors
whose knowledge was not very broad e¢oncerning the cctual facte
pertaining to the use of the water, It generally conzlsted of
cazual observations made by driving along the road or driving

cattle by the property, deer hunting or riding for stray cattle,

EXHIBIT "A"
P29 -F/?
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and the teatlmony of a mall caerler who hod driven down the road,
Frankly, I have not been impresscd by this kind of testimony,

Mr, MeAllister 1s probably the most eredible wiltness In
behalf of the State Englineer, He had an actlve office 1n the
ditch company, was a nelghbor who lived above the Lyda land and
had the firat opportunity to the watex over Lyda as 1t went througl
his place, Fron hls testimony 1t 1ig obvious that he toosk udvaﬁtau
of this opportunity in that he built a pond and diverted the water
and didn't let any more of 1t go Gown the ditech than he absolutely
had to., Obviously 1f the Lyda right la cub off, MeAllister will_
benefit.

On the other hand, Lyda acquired the land in 1957 and took.
over the farm at that time., Previously 1t had been worked by a
vwitneass, Nelson, who 1 now deccased, The record disclopea that
Lyda did actually use the water with a ditch irrigation cysten,
and 1t 1s my opinion from the facts of this case that there was
pufficient continuous use of the wabter to preclude abandonment
under the strict constructlon of the statube,

Mp. MeAllister admitted that Neloon tried to get water whlle
he was farming the property and there 1s no question that Lyda
also requested water f'rom MeAllizter, I do not wish €9 imply
veAllister refused to glve them water, as he did allou some water
to 7o to what is now the Lyda property.

The crux of this matter scoms (o be the building of the pond
by MeAllioter, Pelor to that time the fields had been watered an
the Lyda properby, but after the pond was bullt there was & shortafs
5f water to irrigate, which is a far cry from abandonment, Melsof

tricd to get water while he faymed the place and when Lyda took

EXHIBIT "A"
P70-4/2




PACE THREG - MEHORANDUL OPINION

aver he tried to el suliicient water to frricate with and, not
beling able to make too much headuay with tieAllister, he worked on
the hcadgate and ditcehes himself to try to get a petter flow of
water doun to his property. Thege facts are not consietent with
abandonment,

In more recent ycara e, Lyda has fLmproved the 1rrigation
gystem to make better distribution of the water and has epent
considerable money Oi bvettering the diteches and irrigation systben,
However, the insulllclency of water has kept. him from 1rripgating
all of the fields 1n consecutlve years.

He has used the water during the entire perlod for stock
water and domsatle purpodies, has rejuvenated sone of the springs
on the land whlch permits better sub=-irrigation and, pencerally,
has made an attempt Lo get more water throurh all the yeard
involved.

1t is, therelore, my opinion there was no 1ntent on Lyda's
part Lo abandon for a period of five successlve years, 23 he has
used all the water he eould geb. His trouble, as above atated,
was gebtting the water through the Mefllister property after
HeAllister eonzbructed his pond, and thisz io not sbandonment in
my opinion, Under the facts of thls case the State Engincer has
not carried the burden of proof Lo prove abandonnznt a9 required
by the ordinary gefinltions of that tewa. It 4s alsp to be

remenbered timt the decree of 1915 eptabllshiing the water rights

EXHIBIT "A"
PIO-F/F
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oin this properly provided for domestlc and sboelr use as well as
Irploation and, in nmy opinion, shortage of water to malntain theosc
| uses during the years 1a not abandonment., The deeilsion of the

State Englineer is, therefore, rceversed,

Dated thils 30th day of April, 1970,

Cluycult Judge

i ” EXHIBIT "A"
7278479




| would, in turn, file a brief, but so far nothing has been filed

I pertainlng to the use of the water., It generally consisted of

IN THE CIRCUIT COURT OF THE IF\FUE OREGON

FOR THE COUNTY OF WASCO L E D

L. C. LYDA,

Appellant,
VB, No. 11904
MEMORANDUM OPINION
CHRIS L. WHEELER, STATE
ENGINEER OF THE STATE OF
OREGON,

Respondent,
This case 1s an appeal de novo from a decision of the State
Engineer cancelling the water rights of L, C., Lyda, Appellant, on
the ground that the water had not been used for the statutory
period required to prevent abandonment under the statutes pertain-

ing to such water rights.

The proceeding was originally initliated by some of" the
neighbors to the Appellant's land, who attempted to withdraw thelr
affidavits on the basis that they did not understand what they had.
signed. The State Engineer proceeded on hils own and found that
the abandonment had occurred,

The Appellant filed a brief in this matter and I have put

of  making the decislion all this time because I thought the State
and time has long passed to declde the case,
Witnesses called for the State Engineer were nelghbors

whose knowledge was not very broad concerning the actual facts

casual observations made by driving along the road or driving

cattle by the property, deer hunting or riding for atray cattle,
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and the testimony of a mail carrier who had drlven down the road,
Frankly, I have not been Impressed by this kind of testimony.
Mr. MchAllister is probably the most credible wiltness 1n

. behalf of the State Engineer., He had an active office 1n the
diteh company, was a neighbor who lived above the Lyda land and
had the first opportunlty to the water over Lyda as it went through
his place, From hls testimony it is obvious that he took advantage
of this opportunity in that he bullt a pond and diverted the water
and didn't let any more of 1t go down the diteh than he absolufelyl
had to. Obviously 1f the Lyda right 1s cut off, McAllister will

beneflt.

On the other hand, Lyda acquilred the land in 1957 and took
over the farm at that time. Previously 1t had been worked by a
witness, Nelson, who is now deceased., The record discloses that '
Lyda did actually use the water with a ditch irrigation system,
and 1t is my opinion from the facts of thlis case that there was
sufficient contlnuous use of the water to preclude abandonment
| under the strict construction of the statute.
i Mr, McAllister admitted that Nelson tried to get water while
| he was farming the property and there is no question that Lyda
ﬁ also requested water from McAllister. I do not wish to imply
McAllister refused to glve them water, as he did allow some water
L to go to what 1s now the Lyda property. |
f¥- L The crux of this matter seems to be the building of the pondé
by MecAllister, Prior to that time the flelds had been watered on E

Il the Lyda property, but after the pond was bullt there was a shorta%e

{| of water to irrigate, which ls a far ecry from abandonment, Nelsoﬁ
I |
i

| tried to get water while he farmed the place and when Lyda took




PAGE THREE - MEMORANDUM OPINION

over he tried to get sufficient water to irrigate with and, not

| beilng able to make too much headway with McAllister, he worked on

the headgate and ditches himself to try to get a better flow of
water down to his property. These facts are not consistent with
abandonment,

In more recent years Mr. Lyda has improved the irrigation

system to make better distribution of the water and has spent

considerable money on bettering the dltches and irrigation system.

| However, the insufficlency of water has kept him from irrigating

all of the flelds in consecutlve years.

He has used the water during the entire period for stock
water and domestlc purposes, has rejuvenated some of the springs
on the land which permits better sub-1lrrigation and, generally,
has made an attempt to get more water through all the years
involved.

It is, therefore, my opinlon there was no intent on Lyda's
part to abandon for a period of flve successive years, as he has
used all the water he could get., His trouble, as above stated,
was getting the water through the McAlllster property after

MeAllister constructed his pond, and this 1s not abandonment 1n

| my opinion., Under the facts of this case the State Engineer has

i.

|

not carried the burden of proof to prove abandonment as required
by the ordinary definitions of that term. It ig also to be

remembered that the decree of 1915 establishing the water rights
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on this property provided for domestic and stock use as well as
irrigation and, in my opinion, shortage of water to maintain thesd
uses durlng the years is not abandonment, The decision of the
State Englineer 1s, therefore, reversed.

Dated this 30th day of April, 1970,
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STATE OF OREGON REFER T0

FiLe NO.
STATE ENGINEER
WATER RESOURCES DEPARTMENT
516 PUBLIC SERVICE BUILDING

SALEM 97310 . F I L E D

May 27, 1968
WMAY 2 01960
Mr. H. A. Howard &y oo Wﬂgcwm
Clerk of the Circuit Court CLERK
County Courthouse By ! Deputy
The Dalles, Oregon 97058

Dear Mr. Howard:

Enclosed are certified copies of the following documents together
with an affidavit of mailing a copy of the State Engineer's order to
the attorney for the protestants:

Affidavits of Preston Lindhorst, Carl Casey, Richard C. Cantrell,

Paul Hulse and William L. Hulse stating knowledge of nonuse of

water

Certificates of water rights recorded on pages 3483, 4841, 8105
and 10112, State Record of Water Right Certificates

Order approving application of George W. Johnston for change in
place of use of water

Notice of proposed cancelation to L. C. Lyda and Charles Nelson
Objection of L. C. Lyda against cancelation of water rights
Notice of hearing

Amended protest

Protestant's memorandum

State Engineer's order dated April 17, 1968 and letters transmitting
copies of order

Notice of appeal
Designation of record

Undertaking for appeal



TN LT

Mr. H. A. Howard 2 May 27, 1968
Transcript of hearing

State Engineer's exhibit No. 1 and protestant's exhibit No., together
with affidavit, are being mailed under separate cover.

Very truly yours,

<,/ = ot ..

CHRIS L. WHEELER
State Engineer

CLW:eh

enclosures
under separate cover




IN THE MATTER OF ) F 1' L
THE CANCELATION ) AFFIDAVIT D
OF WATER RIGHTS ) |
il ’1|Y ,‘3 ‘f] 198
STATE OF OREGON ) o G — DA‘—,:/%
) ss. By 4cﬂum\-

County of Marion ) ~\z\ DCLEm(
-eputy

I, CHRIS L. WHEELER, State Engineer, being first duly sworn, depose and day:

That as one of my official duties, after hearing held upon the above entitled
matter, on the 17th day of April 1968, I made and entered an order canceling the
certificates of water right recorded in Volume &4, page 3483; Volume 5, page 4541;
Volume 8, page 8105; Volume 9, page 10112, State Record of Water Right Certificates.

That on the 19th day of April 1968, I served a copy of said order upon the firm
of Brown and Van Vactor, The Dalles, Oregon, attorneys for L. C. Lyda, by having
deposited in the United States Post Office at Salem, Oregon, a full, true and correct
copy thereof, addressed to the said above mentioned persons at the above mentioned
address, and fully prepaying the postage thereon.

IN WITNESS WHEREOF, I have hereunto set my hand this 27th day of May 1968.

-

('T/':'.-"—: " //)‘t/; L’L'—'

CHRIS L. WHEELER
State Engineer

Subscribed and sworn to before me this 27th day of May 1968.

1 4 ’ ‘l y
i) . Caantn 3
tary Public for Or

My commission expires:

Feb. 17 . /922
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MORRISON & BAILEY

| WILLIAM H. MORRISON

RALPH R, BAILEY ATTORNEYS AT LAW
JACK H. DUNN

JAMES G, SMITH 17TH FLOOR STANDARD PLAZA
NATHAN L. COHEN

HOWARD K. BEEBE PORTLAND, OREGON 87204
ROBERT H, HOLLISTER TELEPHONE 224:6440

ROBERT R. CARNEY

FRANK E. MAGEE

THOMAS E. COONEY
RICHARD A. VAN HOOMISSEN
TOM P, PRICE May 16 » 1968
THOMAS 8. MOORE

MORTON H. ZALUTSKY

DAVID C. LANDIS

PAUL W.JONES

WALTER H. GREBE

GARR M. KING

GEORGE M. JOSEPH

ROBERT 5 BALL

County Clerk
Wasco County Courthouse
The Dalles, Oregon

Re: Lyda v, Wheeler, State Engineer of the
State of Oregon

Dear Sir:
We enclose herewith Certificate of Service of the copy of
the Notice of Appeal and Designation of Record which we

filed with your office yesterday. Please enclose it in the
file,

Very truly yours,

MORRISON & BAILEY

i, z &, =
Pl K e
Walter H. Grebe

WHG/bh
Enclosure
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1 IN THE CIRCUIT COURT OF THE STATE OF OREGON &Ay) .“,u
J
2 FOR THE COUNTY OF WASCO
8 L, C, LYDA,
4 Appellant, No. ,/ G0
b vs.,
CERTIFICATE OF SERVICE
6 CHRIS L, WHEELER, STATE
ENGINEER OF THE STATE OF
7 OREGON,
8 Respondent.
9 I hereby certify that I served the Notice of Appeal and
10 Designation of Record on Chris L, Wwheeler, State Engineer, State of
11 Oregon, respondent herein, on the 16th day of May, 1968, by malling
12 to him a true and correct copy thereof, certified by me as such, I
18 further certify that sald copy was placed in a sealed envelope addressed
14 to said Chris L. Wheeler, State Engineer of the State of Oregon, at
16 Salem, Oregon, his 1ast known address, and deposited in the Post Office
16 at Portland, Oregon, on the 16th day of May, 1968, and that postage
17 thereon was prepaid. :
18 / | f’f )
] f /‘
Pl \ 1 L P
19 o ////A}
walter H. Grebe
20 of Attorneys for Appellant
21
22
23
4
3
5,352
z¢te
tez
::5326
81t
GEicon
it
25,528
LIS
29
80
81
82

Page Certificate of Service
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D PLAZA
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ATTORNEYS AT LAW
17TH FLOOR STANDAR

PORTLAND, OREGON
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IN THE CIRCUIT COURT mrﬂim STATE OF OREGON

FOR TWCO
L. C. LYDA, . Wﬂm
%

Appellant,
0. I1FeH

DESIGNATION OF RECORD

vs.
CHRIS L. WHEELER, STATE
ENGINEER OF THE STATE OF
OREGON,

Respondent.

Appellant L. C. Lyda hereby designates for an incluslon
in the record on appeal from the order cancelling certain water
rights of L. C. Lyda dated April 17, 1968, by the State Englneer
of the State of Oregon as follows:
15
All the testimony, arguments, statements of counsel,
exhibits and evidence offered or received at the hearing or hearings.
1L,
The entire hearing flle.
DATED: May 16, 1968. ; i LA
] (o «Llfﬁéyéﬁir'

5 L./C. Lyda

MORRISON & BAILEY
A
|

' o
k
/ra/‘/511f% : hi;/,,__

Attorneys for L. C. Lyda

1 - DESIGNATION OF RECORD




1 IN THE CIRCUIT COUPI GL"IE. E OF OREGON
2 poR THEMAY A
¥&u C
8 L. C, LYDA,
4 Appellant,
b ve.
UNDERTAKING FOR APPEAL
6 CHRIS L. WHEELER, STATE
ENGINEER OF THE STATE OF
7 OREGON ,
8 Regpondent.
9
i WHEREAS, the above named appellant is appealing from
i that certain order of Chris L. Wheeler, State Engineer for the
1
10 State of Oregon, cancelling certain water rights of appellant
i3 and dated the 17th day of April, 1968. ‘
" NOW 'I‘HEREI‘ORL& L. C. Lyda, as principal, and (7‘(.
xiyii é’ }oe\( , as surety, are jointly and severally
16
16 bouqd and uqdertake)that gaid appellant willl pay all costs that
" may be adjudged to the State Engineer in this matter upon the
18 appeal in the sum of $100.00.
19 st e
20 i v "ﬁncipal
21 - —
‘{2, et ‘& ) "
22 Qe TR
Surety Ny
23
U
4
5. 1%05
a3i%
2oz
B cus328
Oa%%
S 2556
Silﬁm
2084
KF 528
i
29
30
81
82

Page Undertaking for Appeal




IN THE CIRCUIT COUR!(LF}E"ATB OF OREGON

1
2 FOR, THE MY ipgQ? 11ASCO
5
8 L. C. L¥DA, s
4 Appellant, " %
& A )G
5 vs.
NOTICE OF APPEAL
6 CHRIS L. WHEELER, STATE
ENGINEER OF THE STATE OF
7 OREGON,
8 Regpondent.
9
10 T0: CHRIS L. WHEELER, STATE ENGINEER OF THE STATE OF OREGON
11 Notice 1s hereby given that L.C. Lyda, the agrieved person
12 in the above entitled matter 1s hereby appealed from that certaln
13 order of the State Engineer of the State of Oregon cancelling certain
14 water rights ouwned by L. C. Lyda entered on the 17th day of April,
15 1968, and the whole thereof.
16 DATED: May 16, 1908.
)
17 /T L 37
/
18 . L. fp-/ﬁ/,—;é;d/
74, C. Lyde //
19 '/"'
20 , "
MORRISON & BAILEY
21
22
23
%
2
451525
Gilos
4 <08
At
024421
NEoz
014
'5'2:';23
Y]
29
30
81
82

Page NOTICE OF APPEAL
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