STATE OF OREGON v/
COUNTY OF COOS

PROPOSED CERTIFICATE OF WATER RIGHT

THIS CERTIFICATE ISSUED TO

ROBRERT AND-GATI-SRRACLE, JR Eicvags anp PR EAYBORZN
SAO-CHEETEFRENKING

ROUTE 2, BOX 560
BANDON, OREGON 97411

confirms the right to use the waters of AN UNNAMED STREAM, )(trlbutary
of BEAR CREEK, for DOMESTIC USE FOR ONE FAMILY. ,4

This right was perfected under Permit 41466. The éate/bf prlorlty is
FEBRUARY 8, 1977. The amount of water to wﬁlch t

is limited to an amount actually benef1c1a1Ly usediand sk
exceed 0.005 CUBIC FOOT PER SECOND, or 1&5 equiva en'“r_.-
rotation, measured at the point of divers: 1

The point of diversion is located as foll

SE 1/4 NE 1/4, SECTION 27, T 28
SOUTH AND 1480 FEET EAST FROM THE NORTH

The use shall conform to such reasonak
ordered by the proper state offlcerA%

A description of the place of ér
is as follows: :

THIS CERTIFICATE IS ISSUED TO qo DESCRIBE THE SOURCE OF THE
APPROPRIATION:AS "AN UNNAMED STREAM ?’TRIBUTARY TO BEAR CREEK", AND THE
POINT OF DIVERSION AS BEING, AT THE CONCRETE BLOCK DAM AS PROVIDED BY
SPECIAL ORDER, RECORDED Iﬁg UME 43, PAGES 312 THROUGH 318, SPECIAL
ORDER RECORDS OF THE WATER%ﬁ%g?URCES DEPARTMENT.

e

The right to the use\B the'water for the above purpose is restricted
to beneficial use on>th lands or place of use described. The use
confirmed herein may: b'@ nade only at times when sufficient water is
available to satisfy all prior rights, including rights for
malncalnlng 1nstream flows.

55205.LM



) U Water Resources Department

\ ) regon Comunerce Building
Vi o John A. Kitzhaber, M.D., Governor 158 12th Street NE
. Salem, OR 97310-0210

(503) 378-3739

FAX (503) 378-8130

July 15, 1998

RICHARD & DONNA RAYBURN
RT 2 BOX 560
BANDON OR 97411

REFERENCE: File 55205

The assignment by deed of Permit 41466 to you has been recorded in the records of the Water
Resources Department. Our records have been changed accordingly and the original assignment
is enclosed. '

Sincerely,

Dallas S. Miller
Water Rights Specialist

DSM:jh
enclosure

cc: John Drolet, Watermaster
Sue DeHaas, Grants Pass Office



STATE OF OREGON
A WATER RESOURCES DEPARTMENT

RECEIPT 4 158 12TH ST. N.E. INVOICE #
2 2 4 1 3 SALEM, OR 97310-0210
378-8455 / 378-8130 (FAX)
RECEIVED FROM: _ A2 € havd Ra v bouwur sz APPLICATION| <~ 705
BY: % PERMIT
TRANSFER
CASH: CHECK: OTHER: (IDENTIFY) )
E)Z{-j ?—ZD TOTALRECD [$3§ ¢ |
[0417  WRD MISC CASH ACCT |
ADJUDICATIONS $
PUBLICATIONS / MAPS $
OTHER: (IDENTIFY) $
—  OTHER: (IDENTIFY) $
| REDUCTION OF EXPENSE | T —
PCA AND OBJECT CLASS VOUCHER # —_
[0427  WRD OPERATING ACCT | = =
M E
MISCELLANEOUS
0407 COPY & TAPE FEES é o/ o $
0410 RESEARCH FEES = $ J
0408 MISC REVENUE: (IDENTIFY) / rA $ B g
(New) TC165 DEPOSIT LIAB. (IDENTIFY) $
(Existing) TC168 WATER RIGHTS: EXAM FEE RECORD FEE
0201 SURFACE WATER $ 0202 $
0203 GROUND WATER 3 0204 $
0205 TRANSFER $ 0206 $
WELL CONSTRUCTION EXAM FEE LICENSE FEE
0218 WELL DRILL CONSTRUCTOR $ 0219 $
LANDOWNER'S PERMIT 0220 S
OTHER (IDENTIFY)
[0437  WELL CONST. START FEE
0211 WELL CONST START FEE $ CARD #
0210 MONITORING WELLS $ CARD #
_________OTHER (IDENTIFY)
| 0539 LOTTERY PROCEEDS | |
1302 LOTTERY PROCEEDS
[0467  HYDRO ACTIVITY LIC NUMBER
0233 POWER LICENSE FEE (FW/WRD) $
0231 HYDRO LICENSE FEE (FW/WRD) $ |
HRDRO APPLICATION |

RECEIPT # 2241 3

/ J —— ’ L~ I
— ;

DATED:__ (> /‘ 5 BY: 2 : :
Distribution-White Copy-Customer, Yellow Copy-Fiscal, Blue Copy-File, Buft Copy-Fiscal -j



RECENVED
JUN 3 0 1598

WATER BRESOURCES DEPT,
I, (permit holder, applicant) _Richard D. & Donpa S. Raybuwsnem, ontaon

REQUEST FOR ASSIGNMENT

Rt.2 Box 560 Bandon, Or. 97411 (541) 347-5121
(mailing address) (city) (state) (zip) (phone)
CHECK ONE

DQ - hereby assign all my interest in and to application/permit;

{ 1 - hereby assign all my interest in and to a portion of
application/permit (include a map showing portion of application
assigned) ;

{ 1 - hereby assign a portion of my interest in and to the entire
application/permit;

Application # 55205 . Permit # 41466 .
OR GR Statement # + GR Certificate of Registration #
as filed in the office of the Water Resources Director, to:

Richard D. & Donna S. Rayburn
(name of new owner)

Rt.2 Box 560 Bandon, OR. 97411 (541) 347-5121
(address) (city) (state) (zip) (phone)

(Note: If there are other owners of the property described in this
Application, Permit of Certificate of Groundwater Registration you
must attach a list of their names and addresses to this form.)

I hereby certify that I have notified all other owners of the
property described in this Application, Permit or Certificate of
Registration of this request for assignment.

Witness my hand this day of

applicant/permit holder

applicant/permit holder

STATE OF OREGON, ) The completed assignment
)ss must be submitted to the
County of Marion. ) Watexr Resources
! certify thst the within was Department together

received by me on the 321 day of with a recording fee of
Al 19 5% ot —Z o o'clock $25. Additicnzl-pages
A m., and was recorded in the will cost $5 per page.
Miscellaneous Records, Vol. g
Page 212 WATER RESOURCES DEPARTMENT

Water Resources Director 158 12TH STREET NE

SALEM, OREGON 97310-0210

{%5 ~\




™

Crater Tntle lnsurance Co. = o : B ,
o ?f““" 3 96 07 0847 |
N WARRANTY DEED SRR S

PERi

SUZANNE P. DA}JIS Grantor, conveys and warrants to: RICHARD D. RAYBURN and DONNA s,
“RAYBURN, Husband and wife as - tenants by .the entirety; Grantee, the - following

described real- property, together with. appurtenanees, free of- : epcumbrances except
as. specificaliy set forth herein, situated in C005 COUNTY, TSEATF OF ORFGON:

" SEE :EXHIB:]:.[“;"A"EATTAQHED HFZRE’LTO AND. MADE = A PART HEREOF

!

m e e

SUBJIECT TO:

a lien .
but not yet ’

eal property and/or mobile home taxes for 1996/97 which. are
g
P yable

m,

The true conei
$90 000:.00) . t
Apromised (cheT

This. 1nstrument will not allow ‘use: of the
violation- of< applicable . land wuse laws’
accepting. this instrument,

check with: thg appropriate City or‘County Planning Department

deration paid for this-
() However,

conveyance is - NINETY THOUSAND AND 00/100
the whole consideration includes other value given or

k' 1if ‘other consideration statement applies)

property described in this instrument in
and - regulatfons. - Before - signing, or

the person acquiring fee title to  the-. property: . should.

to. wverify approved .

I
|
forest practices \
ORS 30,930, ‘ : o (
H

uses’ and to deteérmine any limits on lawsults against farming ~of
‘as 'defined in
Dated this ; 3L‘/)day Qf ~\> k—) 1996.
o RECEN,
Cj\hﬂ- --/ B JUN 3 0 1938
@P DAV WATER REse: E L
S
STATE OF OREGON ) ALEM, O%GON
)88
Coumy oﬁ s a (‘Zﬁ(?t’_\-- )
~This instrumenc was acknow;edged before me on the \ ;ﬁ day of‘\3(~)(/(/\

1996 by SUZANNF P. DAVIS

;5 ;éi\?;ﬁhc or

regon

;( 14/‘?6? ERE

22P My commission exptres
I |
Until a change is requ Jested
send all tax statements tor L
chard D Ra b ' ) N
‘f‘i' h 5 )’i%;) (D O :
~ O e |
Retum documpnéfﬂ.r‘é‘ 0:3;2 G‘B\'L\) ; : ‘ ]
Counwcfw :. HDING # Teoro64r J

1 ‘certify ' that tbo yi
J\ thin - was
b °"’°d by me.on the day of
- 1935, ot —.Lo clock
m., and was recorded in the

. Mlscellane R g
. Page al’BOUS ecords, Vol,
~‘ " Water Resources Director
FIRST AMERICAN TITLE.

OF WlLLAMETWE \/ALLEY

I, Mary Ann Wilson, o
-Coos County Clerk, certify,

the within Instrument
was filed for record at .
' 2:45 gn o7
M. wilsoy 17719960
By ‘ ‘ Deputy
# pages Fee % ?8'00




2 96 07 0847

Exhibit "a"

Commencing at the one-half mile stake between Section 22 and 27,
Township 28 South, Range 14 West of the Willamette Meridian, Coos
County, Oregon, thence North 26 rods to a stake as the place of
beginning; thence 13 rods East; thence 13 rods North, thence 13
rods West; thence 13 rods South to beginning.

Account No. 9736.70, Map 28-14-22 TL 1400.

RECENVED

JUN 3 ¢ 1998

< ¥
SALFR;, BREGSN =

STATE OF OREGON, )
) ss
County of Marion. )
I certify that the within was

eived by me on the ___<SOYY  day of
rf@um/_, 1998 at _ B o'clock
__A'. m., and was recorded in the
Misczlianeous Jecords, Vol. 8

Page ali'/

Water Resources Director




T ) O n Water Resources Department
e:.m ) rego Commerce Building
158 12th Street NE

Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130

john A. Kitzhaber, M.D., Governor

July 14, 1998

RICHARD AND DONNA RAYBURN
RT 2, BOX 560
BANDON, OR 97411

REFERENCE: File 55205
Dear Permittee:

You can disregard our letter of 7/8/98 advising you we could not entirely assign permit 41466
because the diversion is not on your property. Since the place of use is entirely on your property
we can do the assignment. We will send you a letter informing you when the assignment is
completed.

If you have questions please contact me at the address below or phone (503)378-3739 ext. 272.

Sincerely,

Dallas Miller Vég(
Water Rights Specialist

cc: Watermaster, District 19



A Or e On Water Resources Department

1 Commerce Building

</ ) 158 12th Street NE
John A. Kitzhaber, M.D., Governor Salem, OR 97310-0210
(503) 378-3739

FAX (503) 378-8130

July 8, 1998

RICHARD AND DONNA RAYBURN
RT 2, BOX 560
BANDON, OR 97411

REFERENCE: File 55205

Dear Permittee:

Regarding your request for assignment of permit 41466, according to the deed you submitted,
only the place of use on the permit is owned by you. The spring is not located on the property
deeded to you. We can do a partial assignment to you, but who owns the property under the
spring? I would like to get the correct names of all the owners of property under this permit, so
we can issue a certificate with the correct names.

Enclosed is receipt 22413 for the $ 35 recording fee submitted. If you have questions please
contact me at the address below or phone (503)378-3739 ext. 272.

Sincerely,

(Ol bior2: IL,
Dallas Miller
Water Rights Specialist

cc: Watermaster, District 19



BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON

PIC-1

STATEMENT, FINDINGS OF
FACT, CONCLUSIONS OF LAW,
OPINION AND PROPOSED ORDER

IN THE MATTER OF CONTESTED WATER
RIGHT CERTIFICATE 59065 IN THE
NAMES OF ROBERT SPRAGUE, JR., &
GAIL SPRAGUE C/O SHELIA JENKINS

STATEMENT

This proceeding was initiated by the filing of a protest against the issuance of
the Water Right Certificate numbered 59065, pursuant to the provisions of ORS
537.260(3).

The Water Right Certificate numbered 59065 was issued on December 29, 1988,

in the names of Robert Sprague, Jr., and Gail Sprague c¢/o Shelia Jenkins. The
certificate describes a right to appropriate not to exceed 0.005 cubic foot per
second of water from a spring, a tributary of Bear Creek, for the purpose of
domestic use for one family within the SW 1/4 SE 1/4 of Section 22, Township 28
South, Range 14 West, WM, Coos County, Oregon, under a date of priority of
February 8, 1977. The point of diversion is described as being located 2050
feet south and 1540 feet east from the North Quarter-Corner of Section 27,
within the SE 1/4 NE 1/4 of Section 27, Township 28 South, Range 14 Vest, WM.
The certificate states, "The right has been perfected under Permit 41466."
(Exhibit WRD-4)

On February 21, 1989, Harold Cleeton, Jennifer Cleeton and Sambra Mitchell
jointly filed a protest and contest against the issuance of Water Right
Certificate 59065. Proof of service was served on Shelia Jenkins, current
owner of the real property to which the water right described by the said
certificate is appurtenant. In the filed documents it is alleged that the
water right described by the subject certificate was not established by
performance under the provisions of Water Right Permit 41466.

Pursuant to the Director's notice of hearing dated April __, 1989, the matter
was brought to a contested case hearing in Bandon, Oregon, on June 13, 1989.
The hearing was held before James W. Carver, Jr., a contract employe of the
Water Resources Department, authorized to preside in behalf of the Director
as a finder of fact.

As set out in the notice of hearing, the issue to be determined is whether the
water right described by Certificate of Water Right numbered 59065 was or was

not established by performance under the provisions of Permit 41466. (Exhibit

WRD-6) '

Shelia Jenkins, owner of the property described as the place of use under
Water Right Certificate 59065, was present at the hearing and was represented
by Jerry O. Lesan, Attorney at Law, Coos Bay, Oregon. Contestants Harold
Cleeton, Jennifer Cleeton and Sambra Mitchell were are present at the hearing.
Jennifer Cleeton served as the spokesperson for the three of them.

VOLUME 43 page 312
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The relative locations of certain water system developments referred to herein
as the School House Spring system, the concrete block dam and tank system, the
Philpott system, and the gravity pipeline systen, and the approximate locations
of the Sprague/Jenkins residence, Bear Creek and Bear Creek Road are illustrated
on Figure 1 which is a xerographic reduction of Protestants' Exhibit B, with

the addition of certain indentifying labels.

FINDINGS OF FACT

The hearing record established the following chronology of events concerning
use of water from the spring described by Water Right Certificate 59065 as the
source of appropriation:

1. Water Right Certificate 7650, issued in the name of School District No. 11,
describes a right established under Permit 8385 (Application 11983) for use
of water from an unnamed spring located North 72 degrees, 5 minutes East,
a distance of 1530 feet from the Center Corner of Section 27, Township 28
South, Range 14 West, WM, for "School purposes" within the SW 1/4 SE 1/4
of Section 22 of said township and range, under a date of priority of March
14, 1928. It appears from the record that the said unnamed spring is the
same spring as the one referred to in this proceeding as "School House
Spring.” (See Exhibit WRD-7)

2. 1In 1973, the school house and associated property were no longer being used
for school purposes. The property had come into private ownership and the
school house had been converted into a residence. The residence was being
served with water from the School House Spring by means of a gravity pipe-
line system. There was also a second residence on the property, near the
converted school house.

3. In August of 1975, Robert G. Sprague, Jr., and Gail Sprague, then husband
and wife, purchased and moved onto the property. They obtained water for
their domestic use from the School House Spring through the gravity pipe-
line system. Several other properties were also being served with water
for domestic use through the same system. (Protestants’ Exhibit B)

4. The school house building which had been converted to a residence burned
down about 1981 and was not replaced.

5. By early 1977, the flow from School House Spring had diminished and was no
longer adequate to meets the domestic water needs of the several users
being served through the gravity pipeline system.

Several of the users agreed to develop the water available at a site about
300 feet north of the School House Spring. The new, proposed site was where
a gully that extended to the north from School House Spring joined with a
gully coming down from the east.

6. About February-March of 1977, construction was begun on a concrete block dam
that would intercept water at the location where the said two gullies come
together, and on a concrete block tank lJocated a short distance to the north
of the dam. (Protestants' Exhibit A)
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10.

11.

12.

13.

14.

On February 8, 1977, Robert G. Sprague, Jr., and Gail F. Sprague filed
Application 55205 for a permit to appropriate water available at the
concrete block dam, point of diversion #1, within the SE 1/4 NE 1/4 of
Section 27, Township 28 South, Range 14 West, WM, for their continued
domestic use. The application also proposed possible appropriation of
supplemental (additional) water for the same purpose from a spring located
within the SW 1/4 SE 1/4 of Section 22 of the same township and range, point
of diversion #2.

The testimony of Robert G. Sprague, Jr., established that although the
Application 55205 described the proposed source at point of diversion #1 as
an unnamed spring it was the applicants’ intent that the source of approp-
riation at point of diversion #1 was the water flow intercepted by the
concrete block dam.

vhen the concrete block dam and tank were completed and operating later in
1977, the gravity pipeline system was disconnected from the School House
Spring development and was connected to the block dam development only.

Testimony established that most of the water flow intercepted by the
concrete block dam came from the gully from the east. A lesser portion
of the intercepted flow came from the gully from the south which received
any excess flow from School House Spring. Witnesses could not recall any
specific measurement of the flows.

Testimony established that no water was appropriated for use under the terms
of Permit 41466, from the unnamed spring described by Application 59065 as
the proposed point of diversion #2.

The block dam development continued to serve as the only source of water for
the gravity pipeline system serving water to the Sprague residence together
with other residences.

Shortly after completion of the concrete block dam and tank system in 1977,
Harold Cleeton determined that the new system was not suitable for obtaining
domestic water by means of gravity flow to his residence. He removed him-
self from the concrete block dam and tank system and rebuilt the School
House Spring Development to serve as his source of domestic water.

In about 1980 or 1981 the Philpott domestic water intake system was
constructed to develop water from beneath the ground surface in the gully
north of School House Spring, between the School House Spring and the
concrete block dam. The said Philpott development replaced a prior systenm
that had not been operational since about 1960. (Protestants' Exhibit A)

The concrete block dam and tank system had continuing operational and
maintenance problems from the time of its construction in 1977 until

late 1982. Most of the maintenance work was done by Harold Cleeton, even
though he was not receiving water for his use through that system.

By late 1982, the flow of water obtained by the concrete block dam system

had diminished to the point that it was no longer adequate to meet the
needs of the users on the gravity pipeline system.
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15. On December 25, 1982, Harold Cleeton, one of the protestants, made a
"temporary" pipeline connection from the School House Spring system
to the gravity pipeline systen immediately below the outlet from the
concrete block tank. With this connection, the School House Spring
again served as the source of water for the several users served through

the gravity pipeline system. (See line A-B on Protestants’ Exhibit A)

16. The said "temporary" pipeline connection, A-B, has continued in operation
to the present time.

17. On October 31, 1983, Lynn Cashion, a water rights examiner for the Water
Resources Department, was on site to inspect the performance of works
under Permit 41466. Robert G. Sprague, Jr., guided Ms. Cashion to the
School House Spring system as the source of water for the appropriation.

18. On October 13, 1983, Robert G. Sprague, Jr., wrote a letter to the Water
Resources Department, including the statement, “At this meeting I happen
to see an old map of the school house spring, while comparing it with my
application for water rights on the same spring I noticed that my location
was off a little. I just wanted to let you know that my intention was to

file on the school house spring. . . My permit is 41466."

Testimony clearly established that Mr. Sprague's original intent was to
file on the water flow intercepted by the concrete block dam at the
junction of the two gullies illustrated on Protestants' Exhibit A.

Mr. Sprague admitted, under oath, that his statement that his intention
was to file on the school house spring was not a true statement.

19. Gail Sprague, former wife of Robert 6. Sprague, Jr., became sole owner of
the Sprague property through a dissolution of marriage proceeding and
subsequently sold the property to the current owner, Shelia Jenkins. The
record does not establish the date Shelia Jenkins gained possession of
the property. g Jﬁ

i%?' &
ULTIMATE FINDINGS OF FACT

e

/

When Application 55205 was filed by Robert G. Spragu:afdfi, and Gail Sprague
it was for a permit for appropriation of not to exce 0.005 cubic foot per
second of water under a date of priogri ~of February 87 1977, from water flow
intercepted by the above describpd’gzigzgte block dam for domestic use for omne
family. The application also proposed possible—appropriation of supplemental
(additional) water for the same purpose from a spring located within the SW 1/4

SE 1/4 of Section 27, Township 28 South, Range 14 West, WM.

Water Right Permit 41466, issued by James E. Sexson, Water Resources Director,
on April 27, 1977 to Robert G. Sprague, Jr., and Gail Sprague, provides: "This
is to certify that I have examined the foregoing application and do hereby
grant the same, subject to existing rights and the following limitations and
conditions: . . ." Under the provisions of ORS chapter 537 in 1977, the Water
Resources Director's authority extended only to the denial or the approval,
subject to limitations and conditions, of the application properly before him.
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Permit 41466 did authorize the appropriation of 0.005 cubic foot per second of
water under a date of priority of February 8, 1977, from water flow intercepted
by the above described concrete block dam at the junction of the two unnamed
gullies, for domestic use for one family. The conditions of the permit
required that "[alctual construction work shall begin on or before April 27,
1978,and shall thereafter be prosecuted with reasonable diligence and be
completed on or before October 1, 1978. Complete application of the water to
the proposed use shall be made on or before October 1, 1979.

The authorized appropriation of water from the flow intercepted by the above
described concrete block dam and application of the water to beneficial use
under the terms of the permit was accomplished within the times allowed by the
permit.

The record is clear that the said established appropriation of water to
beneficial use under the terms of the Permit 41466, by diversion of the water
at the location of the block dam, continued until December of 1982.

CONCLUSIONS OF LAW

Pursuant to ORS 537.211, water was appropriated to beneficial use under the
terms of Permit 41466 from the source and at the point of diversion (point of
diversion No. 1) in the manner intended by the applicants when they completed
and filed Application 55205.

An undetermined portion of the water flow intercepted by the concrete block dam
was the same water as available by diversion directly at the spring known as
School House Spring. Therefore, diversion of water at the School House Spring
as a result of an unauthorized change in point of diversion did not work a
forfeiture of the right established by performance under the terms of Permit
41466.

Pursuant to ORS 537.260(2), it was appropriate for the Water Resources Director
to issue a certificate of water right to describe the right established by
performance under the terms of Permit 41466. However, due to misleading
statements to the Water Resources Department by the former owner Robert G.
Sprague, Jr., the Water Right Certificate 59065 incorrectly described the
source of the appropriation as a spring with the point of diversion being
located 2050 feet south and 1540 feet east from the North Quarter-Corner of
Section 27, being within the SE 1/4 NE 1/4 of Section 27, Township 28 South,
Range 14 West, WM.

Water Right Certificate 59065 should be canceled and in lieu thereof a new
certificate should be issued to correctly describe the source of appropriation
as an "unnamed stream, tributary to Bear Creek," and the point of diversion at
the location of the concrete block dam at the confluence of the two gullies

as described above.

OPINION

The Application 55205 did not propose an appropriation of water with a point of
diversion located at the above described School House Spring. Water Right Permit

VOLUME 43 Page 317



41466, issued by James E. Sexson, Water Resources Director, on April 27, 1977 to
Robert G. Sprague, Jr., and Gail Sprague, provides: "This is to certify that I
have examined the foregoing application and do hereby grant the same, subject to
existing rights and the following limitations and conditions: . . ." Under the
provisions of ORS chapter 537 in 1977, the Water Resources Director's authority
extended only to the denial or the approval, subject to limitations and
conditions, of the application properly before him.

The Application 55205 did not propose and, therefore, the Permit 41466 did not
authorize an appropriation of water from a point of diversion located at the
School House Spring.

Oregon water law, ORS chapters 536 to 540, does not provide for a change in the
point of diversion authorized by a water right permit. ORS 540.510 to 540.530
does provide a procedure for seeking approval of the Water Resources Commission
for a change in use, place of use and/or point of diversion under a perfected
water right. The physical change in point of diversion from the concrete block
dam to the School House Spring, as made by Harold Cleeton in installing the
"temporary" connection between the School House Spring system and the concrete
block dam system, was without any authority under the water laws of Oregon.
Therefore, the authorized point of diversion for appropriation of water under
the right established under the terms of Permit 41466 is at the concrete block
dam.

PROPOSED ORDER

NOW. THEREFORE, it is ORDERED that Water Right Certificate 59065 issued in the
name of Robert Sprague, Jr., and Gail Sprague c/o Shelia Jenkins, be canceled
and in lieu thereof a new certificate be issued to correctly describe the
source of the appropriation as "an unnamed stream, tributary to Bear Creek,"
and the point of diversion as being at the concrete block dam as described
above.

Dated and signed at Salem, Oregon this F?ﬁx-day of July, 1989.

Q&[?M . b Y.

¢ OIS
WILLIAM H. YOUNG J
Water Resources Director

NOTE: The above order is issued by the Director pursuant to authority
delegated by the Water Resources Commission (Commission) pursuant
to ORS 536.025(2). A party to the proceeding may file exceptions to
this proposed order, with the Commission, within 30 days from date of
service (date of mailing) of a copy of this proposed order on that party.
If exceptions are filed, opportunity will be provided for argument to the
Commission, and the final order will be issued by the Commission.

If exceptions are not filed within the said 30-day period, the final
order will be issued by the Director pursuant to delegated authority.
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. B ' Abstract of Permit No. 41466
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BEFORE THE WATER RESOURCES DEPARTMENT OF OREGON

PIC-1

STATEMENT, FINDINGS OF
FACT, CONCLUSIONS OF LAW,
OPINION AND PROPOSED ORDER

IN THE MATTER OF CONTESTED WATER
RIGHT CERTIFICATE 59065 IN THE
NAMES OF ROBERT SPRAGUE, JR., &
GAIL SPRAGUE C/O SHELIA JENKINS

P

STATEMENT

This proceeding was initiated by the filing of a protest against the issuance of
the Water Right, Certificate numbered 59065, pursuant to the provisions of ORS
537.260(3).

The Water Right Certificate numbered 59065 was issued on December 29, 1988,

in the names of Robert Sprague, Jr., and Gail Sprague c/o Shelia Jenkins. The
certificate describes a right to appropriate not to exceed 0.005 cubic foot per
second of water from a spring, a tributary of Bear Creek, for the purpose of
domestic uge for one family within the SW 1/4 SE 1/4 of Section 22, Township 28
South, Range 14 West, WM, Coos County, Oregon, under a date of priority of
February 8, 1977. The point of diversion is described as being located 2050
feet south and 1540 feet east from the North Quarter—-Corner of Section 27,
within the SE 1/4 NE 1/4 of Section 27, Township 28 South, Range 14 West, WM.
The certificate states, "The right has been perfected under Permit 41466."
(Exhibit WRD-4)

On February 21, 1989, Harold Cleeton, Jennifer Cleeton and Sambra Mitchell
jointly filed a protest and contest against the issuance of Water Right
Certificate 59065. Proof of service was served on Shelia Jenkins, current
owner of. the real property to which the water right described by the said
certificate is appurtenant. In the filed documents it is alleged that the
water right described by the subject certificate was not established by
performance under the provisions of Water Right Permit 41466.

Pursuant to the Director's notice of hearing dated April __, 1989, the matter
was brought to a contested case hearing in Bandon, Oregon, on June 13, 1989.
The hearing was held before James W. Carver, Jr., a contract employe of the
Water Resources Department, authorized to preside in behalf of the Director
as a finder of fact.

As set out in the notice of hearing, the issue to be determined is whether the
water right described by Certificate of Water Right numbered 59065 was or was
not established by performance under the provisions of Permit 41466. {Exhibit
WRD-6) )

1
Shelia Jenkins, owner of the property described as the place of use under
Water Right Certificate 59065, was present at the hearing and was represented
by Jerry O. Lesan, Attorney at Law, Coos Bay, Oregon. Contestants Harold
Cleeton, Jennifer Cleeton and Sambra Mitchell were are present at the hearing.
Jennifer Cleeton served as the spokesperson for the three of thenm.
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The relative locations of certain water system developments referred to herein
as the School House Spring system, the concrete block dam and tank system, the
Philpott system, and the gravity pipeline system, and the approximate locations
of the Sprague/Jenkins residence, Bear Creek and Bear Creek Road are illustrated
on Figure 1 which is a xerographic reduction of Protestants' Exhibit B, with

the addition of certain indentifying labels.

FINDINGS OF FACT

The hearing record established the following chronology of events concerning
use of water from the spring described by Water Right Certificate 59065 as the
source of appropriation:

1. Water Right Certificate 7650, issued in the name of School District No. 11,
describes a right established under Permit 8385 (Application 11983) for use
of water from an unnamed spring located North 72 degrees, 5 minutes East,
a distance of 1530 feet from the Center Corner of Section 27, Township 28
South, Range 14 West, WM, for "School purposes" within the SW 1/4 SE 1/4
of Section 22 of said township and range, under a date of priority of March
14, 1928. It appears from the record that the said unnamed spring is the
same spring as the one referred to in this proceeding as "School House
Spring." (See Exhibit WRD-7)

2. 1In 1973, the school house and associated property were no longer being used
for school purposes. The property had come into private ownership and the
school house had been converted into a residence. The residence was being
served with water from the School House Spring by means of a gravity pipe-
line system. There was also a second residence on the property, near the
converted school house.

3. In August of 1975, Robert G. Sprague, Jr., and Gail Sprague, then husband
and wife, purchased and moved onto the property. They obtained water for
their domestic use from the School House Spring through the gravity pipe-
line system. Several other properties were also being served with water
for domestic use through the same system. (Protestants' Exhibit B)

4. The school house building which had been converted to a residence burned
down about 1981 and was not replaced.

5. By early'1977, the flow from School House Spring had diminished and was no
longer adequate to meets the domestic water needs of the several users
being served through the gravity pipeline system.

Several of the users agreed to develop the water available at a site about
300 feet north of the School House Spring. The new, proposed site was where
a gully that extended to the north from School House Spring joined with a
gully coming down from the east.

6. About February-March of 1977, construction was begun on a concrete block dam
that would intercept water at the location where the said two gullies come
together, and on a concrete block tank located a short distance to the north
of the dam. (Protestants' Exhibit A)
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10.

11.

12.

13.

14.

On February 8, 1977, Robert G. Sprague, Jr., and Gail F. Sprague filed
Application 55205 for a permit to appropriate water available at the
concrete block dam, point of diversion #1, within the SE 1/4 NE 1/4 of
Section 27, Township 28 South, Range 14 West, WM, for their continued
domestic use. The application also proposed possible appropriation of
supplemental (additional) water for the same purpose from a spring located
within the SW 1/4 SE 1/4 of Section 22 of the same township and range, point
of diversion #2.

The testimony of Robert G. Sprague, Jr., established that although the
Application 55205 described the proposed source at point of diversion #1 as
an unnamed spring it was the applicants' intent that the source of approp-
riation at point of diversion #1 was the water flow intercepted by the
concrete block dam.

When the concrete block dam and tank were completed and operating later in
1977, the gravity pipeline system was disconnected from the School House
Spring development and was connected to the block dam development only.

Testimony established that most of the water flow intercepted by the
concrete block dam came from the gully from the east. A lesser portion
of the intercepted flow came from the gully from the south which received
any excess flow from School House Spring. Witnesses could not recall any
specific measurement of the flows.

Testimony established that no water was appropriated for use under the terms
of Permit 41466, from the unnamed spring described by Application 59065 as
the proposed point of diversion £2.

The block dam development continued to serve as the only source of water for
the gravity pipeline system serving water to the Sprague residence together
with other residences.

Shortly after completion of the concrete block dam and tank system in 1977,
Harold Cleeton determined that the new system was not suitable for obtaining
domestic water by means of gravity flow to his residence. He removed him-
self from the concrete block dam and tank system and rebuilt the School
House Spring Development to serve as his source of domestic water.

In about 1980 or 1981 the Philpott domestic water intake system was
constructed to develop water from beneath the ground surface in the gully
north of School House Spring, between the School House Spring and the
concrete block dam. The said Philpott development replaced a prior systen
that had not been operational since about 1960. (Protestants' Exhibit A)

The concrete block dam and tank system had continuing operational and
maintenance problems from the time of its construction in 1977 until

late 1982. Most of the maintenance work was done by Harold Cleeton, even
though he was not receiving water for his use through that system.

By late 1982, the flow of water obtained by the concrete block dam system

had diminished to the point that it was no longer adequate to meet the
needs of the users on the gravity pipeline system.
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15. On December 25, 1982, Harold Cleeton, one of the protestants, made a
"temporary" pipeline connection from the School House Spring system
to the gravity pipeline system immediately below the outlet from the
concrete block tank. With this connection, the School House Spring
again served as the source of water for the several users served through
the gravity pipeline system. (See line A-B on Protestants' Exhibit A)

16. The said "temporary" pipeline connection, A-B, has continued in operation
to the present time.

17. On October 31, 1983, Lynn Cashion, a water rights examiner for the Water
Resources Department, was on site to inspect the performance of works
under Permit 41466. Robert G. Sprague, Jr., guided Ms. Cashion to the
School House Spring system as the source of water for the appropriation.

18. On October 13, 1983, Robert G. Sprague, Jr., wrote a letter to the Water
Resources Department, including the statement, “At this meeting I happen
to see an old map of the school house spring, while comparing it with my
application for water rights on the same spring I noticed that my location
was off a little. I just wanted to let you know that my intention was to
file on the school house spring. . . My permit is 41466."

Testimony clearly established that Mr. Sprague's original intent was to
file on the water flow intercepted by the concrete block dam at the
junction of the two gullies jllustrated on Protestants' Exhibit A.

Mr. Sprague admitted, under oath, that his statement that his intention
was to file on the school house spring was not a true statement.

19. Gail Sprague, former wife of Robert G. Sprague, Jr., became sole owner of
the Sprague property through a dissolution of marriage proceeding and
subsequently sold the property to the current owner, Shelia Jenkins. The
record does not establish the date Shelia Jenkins gained possession of
the property.

ULTIMATE FINDINGS OF FACT

When Application 55205 was filed by Robert G. Sprague, Jr., and Gail Sprague

it was for a permit for appropriation of not to excegd 0.005 cubic foot per
second of water under a date of prigrity of February & 1977, from water flow
intercepted by the above describgd concrete block dam for domestic use for one’
family. The application also prepose poasible—appropriation of supplemental
(additional) water for the same purpose from a spring located within the SW 1/4
SE 1/4 of Section 27, Township 28 South, Range 14 West, WM.

Water Right Permit 41466, issued by James E. Sexson, Water Resources Director,
on April 27, 1977 to Robert G. Sprague, Jr., and Gail Sprague, provides: "This
is to certify that I have examined the foregoing application and do hereby
grant the same, subject to existing rights and the following limitations and
conditions: . . ." Under the provisions of ORS chapter 537 in 1977, the Water
Resources Director's authority extended only to the denial or the approval,
subject to limitations and conditions, of the application properly before him.
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Permit 41466 did authorize the appropriation of 0.005 cubic foot per second of
water under a date of priority of February 8, 1977, from water flow intercepted
by the above described concrete block dam at the junction of the two unnamed
gullies, for domestic use for one family. The conditions of the permit
required that "[a]ctual construction work shall begin on or before April 27,
1978,and shall thereafter be prosecuted with reasonable diligence and be
completed on or before October 1, 1978. Complete application of the water to
the proposed use shall be made on or before October 1, 1979.

The authorized appropriation of water from the flow intercepted by the above
described concrete block dam and application of the water to beneficial use
under the terms of the permlt was accomplished within the times allowed by the
permit.

The record is clear that the said established appropriation of water to
beneficial use under the terms of the Permit 41466, by diversion of the water
at the location of the block dam, continued until December of 1982.

CONCLUSIONS OF LAW

Pursuant to ORS 537.211, water was appropriated to beneficial use under the
terms of Permit 41466 from the source and at the point of diversion (point of
diversion No. 1) in the manner intended by the applicants when they completed .
and filed Application 55205.

An undetermined portion of the water flow intercepted by the concrete block dam
was the same water as available by diversion directly at the spring known as
School House Spring. Therefore, diversion of water at the School House Spring
as a result of an unauthorized change in point of diversion did not work a
forfeiture of the right established by performance under the terms of Permit
41466.

Pursuant to ORS 537.260(2), it was appropriate for the Water Resources Director
to issue a certificate of water right to describe the right established by
performance under the terms of Permit 41466. However, due to misleading
statements to the Water Resources Department by the former owner Robert G.
Sprague, Jr., the Water Right Certificate 59065 incorrectly described the
source of the appropriation as a spring with the point of diversion being
located 2050 feet south and 1540 feet east from the North Quarter-Corner of
Section 27, being within the SE 1/4 NE 1/4 of Section 27, Township 28 South,
Range 14 West, WM.

Water Right Certificate 59065 should be canceled and in lieu thereof a new
certificate should be issued to correctly describe the source of appropriation
as an "unnamed stream, tributary to Bear Creek," and the point of diversion at
the location of the concrete block dam at the confluence of the two gullies

as described above.

OPINION

The Application 55205 did not propose an appropriation of water with a point of
diversion located at the above described School House Spring. Water Right Permit
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41466, issued by James E. Sexson, Water Resources Director, on April 27, 1977 to
Robert G. Sprague, Jr., and Gail Sprague, provides: "This is to certify that I
have examined the foregoing application and do hereby grant the same, subject to
existing rights and the following limitations and conditions: . . ." Under the
provisions of ORS chapter 537 in 1977, the Water Resources Director's authority
extended only to the denial or the approval, subject to limitations and
conditions, of the application properly before him.

The Application 55205 did not propose and, therefore, the Permit 41466 did not
authorize an appropriation of water from a point of diversion located at the
School House Spring.

Oregon water law, ORS chapters 536 to 540, does not provide for a change in the
point of diversion authorized by a water right permit. ORS 540.510 to 540.530
does provide a procedure for seeking approval of the Water Resources Commission
for a change in use, place of use and/or point of diversion under a perfected
water right. The physical change in point of diversion from the concrete block
dam to the School House Spring, as made by Harold Cleeton in installing the
"temporary" connection between the School House Spring system and the concrete
block dam system, was without any authority under the water laws of Oregon.
Therefore, the authorized point of diversion for appropriation of water under
the right established under the terms of Permit 41466 is at the concrete block
dan.

PROPOSED ORDER

NOW. THEREFORE, it is ORDERED that Water Right Certificate 59065 issued in the
name of Robert Sprague, Jr., and Gail Sprague c/o Shelia Jenkins, be canceled
and in lieu thereof a new certificate be issued to correctly describe the
source of the appropriation as "an unnamed stream, tributary to Bear Creek,"
and the point of diversion as being at the concrete block dam as described
above. -

Dated and signed at Salem, Oregon this F%EL-day of July, 1989.

@&[idwh fa b, B

(Y
WILLIAM H. YOUNG \]
Water Resources Director

NOTE: The above order is issued by the Director pursuant to authority
delegated by the Water Resources Commission (Commission) pursuant
to ORS 536.025(2). A party to the proceeding may file exceptions to
this proposed order, with the Commission, within 30 days from date of
service (date of mailing) of a copy of this proposed order on that party.
If exceptions are filed, opportunity will be provided for argument to the
Commission, and the final order will be issued by the Commission.

If exceptions are not filed within the said 30-day period, the final
order will be issued by the Director pursuant to delegated authority.
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NEIL GOLDSCHMIDT
GOVERNOR

Water Resources Department

COOS COUNTY ANNEX, 290 NORTH CENTRAL ST., COQUILLE, OREGON 97423 PHONE 396-3121

EXT. 254
8S—-17-91
Sheila Jenkins file # SS2@5
Route 2, Hox 560 61511

Bandon, Oregor 97411

Dear Madam:

Reference is made to your phone enguiry of last week regarding
authorized water use from the concrete block system referred to as a
scurce of water for the above refererced water rights. It is my
urderstanding that it is your intention to once again begin diverting
water from that source.

In response to your enguiry, I just do not know how I can be any
clearer than I was in my September 6, 1983 letter to you (copy

attached).
highlighted
that letter.

However, this time the two authorized water uzers are
in yellow. Please get in touch if you can not understand

Regarding your proposed resumption of water use from the concrete
block sy=tem; in reviewing a copy of the Statement, Findings of Fact,

Conclucions

of Law, Opinion, and Proposed order that was mailed to your

attorncy, Jorry O. Lesan, in July of . 19839, I find that paragraph three
of volume 43 page 317 urder Ultimate Findings of Fact ctates:

"The record is clear that the said established cppropriation
of water to beneficial use urder the terms of the Permit 41466, by
divorsion of the wator at the location of the block dam, continued

urtil December of 1982.

I would zlco direct you to ORS S48.610(1). In part, it readc:

"Whonover the ocwrner of a develcoped or perfected water right

ceases
poriod

or fails to uce all or part of the water appropriated for a
of five —uccroesive ypars, the failure to use zhall

ectablich o rebuttchle presumption of forfeiture of all or part of

the water right.

If you

have not used wcter from the concrete block cystom for a

poricd of five successive years, your right to do =o may be forfeit.

Cr: Jackiro

Sircercl:

John P. Drolet
Wotermaster, Dictrict XIX

Warner

Alcn Lawrence
Lindx Tigert

Sambra
Harold

Mitchell .
Clecton
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Water Resources Department

NEIL GOLDSCHMDT COOS COUNTY ANNEX, 290 NORTH CENTRAL ST., COQUILLE, OREGON 97423 PHONE 396-3121
EXT. 254

September 6, 1989
TO:
Sheila Jenkins
Alen W. and Tonya L. Lavrence
Ernest and Linda R. Tigert
Robert D. Nuessle
Sambra Mitchell
Harold and Jennifer Cleeton

Dear Bear Creek Community Water Users:

Nov that the recent administrative hearing has been held and the
Water Resources Director has redefine the authorized diversion point
for the Sprague/Jenkins water right, this might be an opportunity to
identify authorized water uses and suthorized vwater sources for the
Bear Creek community.

What follovse is a synopgis of those vater use permits and vater
rights:

NAME PERMIT NUMBER us SOURCE Fpib
Sheila Jenkins
Permit # 8385 school use School House Spring 11388
# 41466 in house dom. use Concrete Block System £5205
Alen W, & Tonya Lavrence
Permit # 45896 dom., lawn & garden Concrete Block System GISt
supplemented by Tigert Spring
Ernest and Linda R. Tigert
Permit # 29536 in house dom. use Tigert Spring 3T
irrigation Bear Creek A

Robert D. HNuessle
Permit # N/A any use of surface vater from a source other
than one vhich occurs on Nuessle property
constitutes an illegal use of water and a
violation of Q.R.S. 537.130

Sambra Mitchell

Permit # 48325 dom., lawn & garden School House Spring 7357
Harold & Jennifer Cleeton
Permit # 48406 dom., lavn & garden School House Spring 7336
supplemented by Cleeton Spring

The issuance of a vater use permit and itz subsequent
certificetion as a vater right does not, in and of itself, convey
easement or access.

Please get in touch if you have questionsa.

) Sincerely,
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378-3739

10/31/88

ROBERT/GAIL SPRAGUE, JR.

RT 2 BOX 560
BANDON, OR 97411

NOTICE

Reference: Application S 55205, Permit S 41466

The enclosed map and proposed certificate of water right
defines the ttent water was used within the terms of your
permit. This information is based upon a survey and inspection
made by a represgentative of this department.

A certificate of water 1right will be mailed to you if you agree
with the information. A response is not required.

If you do not agree with these findings, Oregon Administrative
Rule 690-11~110 allows the permittee or landowner 60 days from
the date of this letter to petition the department to recon-
sider the contents of the proposed certificate.












Wa’' - Resources Departrr 1t

HE GOLDSCHMDT COOS COUNTY ANNEX, 290 NORTH CENTRAL ST., COQUILLE, OREGON 97423 PHONE 396-3121
EXT. 254

January 9, 13989
Ernegt & Linda Tigert
Rt. 2, Bax 525 pree s m Emazeo
Pandon, Ore. 97411
Desr Mr. & Mre. Tigert:

Refearence is wmade to our cenverssation January 3 regarding Nre.
Jenitine complaint of lack of water from the old Bear Creek School
spring. Water Resources Department recorde indicate that your
oproperty (T285 R14W Sec 27 TL 3%1) hae a water right to uee water
from a epring which ie located on the Lawrence property. I believe
that that 1is currently yaour primary esource of domestic wvater.

If it ig your intention to ever uee water from the Bear Creek
School epring it will be dincumbent upon you to spply for a water use
permit for that saurce. Pleage find attached an spplication form,
ingtruction hacklet, fee echedule, and liet of surveyvore qualified to
camplete your application wmap.

Absent your s=submission of an application within 60 days, I =hall
be ohliged to place a 2eal on your gate valve leading from the School
epring.

Fleas= get in touch if you have gue=stiane.

Sincerely,

W

John P. Dralet
Watermaeter, Dietrict XIX

IPD/ 3p

oc Robert Steimer



NEfL. GOLDSCHMIDT
GOVERNOR

Water . .2sources Departrm 1t

COOS COUNTY ANNEX, 290 NORTH CENTRAL ST., COQUILLE, OREGON 97423 PHONE 396-3121
EXT. 254

Ao
B1-29-873
Mr. & Mre. Robert D. HNuessle
Rt. 2, Bax 590 (S N U R W L=t
Bandon, Qre. 97411 and
Tfile # 48423
Dear Mr. & Mre. Huesesle: ‘ permit # 35347

On January 3, of this vear I was ashed to follow um on &
complaint lodoed by Mr=. Sheila Jenlkins regarding water use from the
old Bear Creek School spring. Mre. Jenbine claimed to be ocut of
wvater.

It 12 my understanding that ycocu have acce=e ta water from the
old spring through the pipeline which crosses yvour progperty. Un-
fortunately, at no time in the paet hae anvone applied Ifor a water
uge permit from the school gpring for your praperty. If 4t 12 your
intention to continue to use water from the =school spring, it shall
be neceszsary that you obtailn &8 water use permit.

. The permit which Harvey Longanecker obtained in 1971 for what is
now your property vas cancelled in 1977. Reference 1s made to the
1376 letter mailled to you by this department regarding that permit.

Application forme and an inetruction booklet Ffor a new vater use
permit are enclosed. Fleage get in touch 1f you have quegtiane.

Sincerely,

ohn P. Drolet
Watermasgter, Diet. XIX

atch: application form
CWRE l1list
ingtruction booklet

s Robert Steimer
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TO THE WATER RESOURCES DIRECTOR OF OREGON

record owner of water right permit No. ... , do hereby request‘that the time in which to:

[7] complete the construction of works and/or purchase and installation of the equipment necessary to
the use of water, which time now expires on October 1, 19...., be extended to October 1, 15...;
and/or the time in which to _

{1  :omplish beneficial use of water to the full extent now intended under the terms of said permit,

which time now expires on October 1, 19....., be extended to October 1, 19.......

I have accomplished the following described works and/or purchase and installation of equipment

necessary to the use of water under said permit:

WIthin the DASU YEAr ... ettt
Prior 10 this PaSt YOOI e e e et et
r

and have cccomplished beneficial use of water to the extent of (IF FOR IRRIGATION, STATE HOW

ACRES HAVE BEEN IRRIGATED) ..ot oottt et

MAIL COMPLETED APPLICATION A ) STATUTORY FEE
OF sJ@® FOR EACH PERMIT TO:

. . 0.°°
10 Water Resources Department
‘ 3850 Portland Road N.E.
Salewm, Oregon 97310












NEIL GOLDSCHMIDT
GOVERNOR

Water Resources Department

3850 PORTLAND ROAD NE, SAl —°4, OREGON 97310 PHONE 378-3066

February 28, 1989

Sambra Mitchell

Harold and Jennifer Cleeton
Rt. 2, Box 600

Bandon, OR 97 |1

Re: Protest of Ir~uar~n of Certificate 73065

Dear Ms. Mitchell and Mr. and Ms. Cleeton:

We are in receipt of the Contest and Affidavit in Support of
Contest of Issuance of Certificate, Protest, and Proof of Service
in the above-referenced matter. Enclosed please find our receipt
No. 55205 confirming payment of the $25.00 filing fee.

As indicated in my letter to you of February 8, allowable grounds
for protest of issuance of a certificate are that the permittee
to whom the certificate was issued has not performed under the
terms of the permit, such as taking from a different source, at a
different rate, or for a different use than applied for and
allowed under the permit.

You have raised the issue in your protest that the present
appropriation of water as described by Certificate 59065 is not
from a source intended by application #55205 and approved by
permit #41466. This is an appropriate ground for protest and
your filing is accepted on this ground only.

In your cover letter you indicated that you were unclear, looking
at the statutes I had sent you, what showing was needed regarding
public interest. Public interest is not applicable in Contests
of Issuance of Certificates, and it is not necessary for you to
address that.

I would like to clarify some matters and provide you with some
information which may assist you in preparing your contest.
In the Contest form, you reference that Certificate No. 59065 was
"given a prior date to appropriately issued certificates." I
want to make sure that you understand that when a certificate is
issued, it is given a priority date which is the date that the
application on which it is based was filed. Application No.
RR2NK wae filaA on Febrary 8, 1977, and thus the Certificate in
it priority date.

1C
1
¥e



block dam source and system. The Department has in its files a
letter from Mr. Sprague dated October 13, 1983, concerning a
slight inaccuracy in his location of his intended source and

point of diversion for this application. In this letter, Mr.
Sprague states: "I just wanted to let you know that my intention
was to file on the schoolhouse spring." The Department will

Titre T ac this ~2tter into the record at the hearing, and will be
calling employees of the Department to testify about the
proces: ing of thi application, permit and certificate.

Lastly, you reference abuse by Ms. Jenkins as harming your access
to water. If by this you mean that Ms. Jenkins is taking water
in quantities or for uses other than those allowed under the
Certificate in question, I would strongly urge you to ask the
Watermaster for assistance. These sorts of problems are within
his Jjurisdiction to investigate and respond to.

Thank you for providing the information regarding the
availability of your witness, Robert Sprague. However, it will
not be possible to schedule a hearing for March 24, as the law
requires that a notice of hearing be given at least 30 days prior
to the hearing. I will schedule a hearing in Bandon for
sometime in the latter half of April.

Sincerely,

Weisha Mize
Hearing Referee

cc: Sheila Jenkins
John Drolet
Steve Applegate
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Enclosed please find the forms Proof of Service. Protest. Contest and
fidavii and 32500 {iling {ee.

Robert Sprague has agreed 1o appear at the hearing and give sworn

testimony that his mtent to file was not on the schonthouse source. but on

the biack dam source and svstem. which are enureiv diierent FOD's

Mr. 3prague 15 auending school in Salem and 1 in Bandon on weekends. He
vs he wili be iree all dav on Fridav, March 24, Oiherwise he 15 onfv

av .nlaluc on Fridav evenmngs. We hope vou will be able o schedule our

hearing with his ume limiauons in mind.

We were unclear, regarding vour notes on the copies of statutes vou sent o
Jennifer Cleelon. whether we were 10 show how Mz lenL ns or the State had
been prejudicial w public interest. We feel we have been harmed bv both as
4 result of the issuance of ber certificate. and trust the enciosed is specic
enough 1o begin ithe hearing process.

Yours wruly,

S~ hra Mitehel!, Harold and lennifer Cleeton

Srm e Tkl
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Please understand that the ~stem being used is irrelevant, as
long as the source of water rlor whatever system is the unnamed
spring on which the permit was issued.

Sincerely,

Weisha Mize
Hearing Referee

encl.
cc: file
St .la Jenkins






NEIL GOLDSCHMIDT

Water Resources Department

3850 PORTLAND ROAD NE, SALEM, OREGON 97310 PHONE 378-3066

February 7, 1989

Sambra Mitchell
Rt. 2, Box 600
Bandon, OR 97411

RE: Contest of issuance of Certificate 59065
Dear Ms. Mitchell:

Enclosed please find a contest and affidavit form and proof of
service form. If you wish to contest the issuance of the
Certificate, please complete the forms and return them with the
$25.00 filing fee.

I have also enclosed a copy of the pertinent statutes for your
reference.

The permit on which the 1tested certificate is based authorized
appropriation of 0.005 cts from each ¢~ two unnamed springs for
domestic use only at a dwelling located on the west side of the
SWY NEY4 of Section 22, Township 28 South, Range 14 West,
Willamette Meridian.

One spring, to be used as a primary sour :, was identified as
being located 1810' south and 1010' west rfrom the SE corner of
Section 22, within the SE¥ NEY% of Section 27. The other spring,
to be used as a supplemental source, 1 3 identified as being
located 490' north and 1530' west of the SE corner of Section 22,
within the SWY% SEY% of Section 22, all in

T. 28 S, R. 14 W., WM, Coos County.

The permit required that a substantial beginning of the works
necessary to the authorized use of water be made on or before
April 27, 1978, and that the construction phase of the project be
completed by October 1, 1978. The authorized use was to have

be 1 ccomplished by Octc¢ :x 1, 1979.

The field survey done by employees of the Department prior to the
issuance of the Certificate found water being diverted from the
spring in the SE¥ NEY% of Section 27 and being used in the
residence. It appears that the survey did find that the spring
to be developed as a supplemental source was never developed.

Permissable grounds for challenge to issuance of the certificate
are that the permittee did not perform under the terms of the
permit, such as water is being taken from a source other than the
unr - rit r qu atity other tI n 0.005 cfs, or for a
use < er thu ymesctic use.



Please understand that the system being used is irrelevant, as
long 5 the source of water for whatever system is the unnamed
spring on which the permit was issued.

Sincerely,
@W

Weisha M e
Hearing Referee

encl.
cc: file
Sheila Jenkins






STATE OF OREGON
COUNTY OF COO0S

PROPOSED CERTIFICATE OF WATER RIGHT

ROBERT SPRAGUE, JR. AND GAIL SPRAGUE,

of ROUTE 2, BOX 560, BANDON, OREGON 97411, has a right to the use of
the waters of A SPRING, a tributary of BEAR CREEK, for the purpose of
DOMESTIC USE FOR ONE FAMILY.

The right has been perfected under Permit 41466. The date of priority
is FEBRUARY 8, 1977. The right is limited to not more than 0.005
CUBIC FOOT PER SECOND or its equivalent in case of rotation, measured
at the point of diversion from the source.

The point of diversion is located as follows:

SE 1/4 NE 1/4, SECTION 27, T 28 S, R 14 W, W.M.;
2050 FEET SOUTH & 1540 FEET EAST FROM N1/4 CORNER SECTION 27.

The right shall conform to such reasonable rotation system as may be
ordered by the proper :ate officer. .

A description of the place of use under the right, and to which such
right is appurtenant, is as follows:

SW 1/4 SE 1/4
SECTION 22
TOWNSHIP 28 SOUTH, RANGE 14 WEST, W.M.

The right to the use of the water for the above purpose is restricted
to beneficial use on the lands or place of use described. The right
is subject to minimum flows established by the Water Resources
Commission with an effective date prior to this right.

»205
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Abstract of Permit No. €35

Application No. 11983 . " Certificate No. 7650
- Name School District No. 11
Address Beandon, Oregon

Source of water supply Unnemed spring, trib. Bear Creek

Use School purposes ,

Point of diversion N.72°05! E. 1530 ft. distent from center of Sec.27,
Te 28 S., Bs 14 ¥.W,Ms, being wit -~ | the SEINE} said

Number of acres Sec.27.

DESCRIPTION OF LAND TO BE IRRIGATED OR PLACE OF USE

i
i

“ NE 14 ; NW 14 " SW 14 it

! SE 1,
Twp. | Range | Sec. — —— - g !
NEY% |[NWY | SW | SEY% | NEY |NWY, | SWi | SEY% | NEX |NWY% | SWi% | SE% | NE% |[NWY | SWY% | SE%
; | { = — ' | |
i h t I ! ;i
0 I I i
28! 142 . N N IO N S N IR S S .
t i 1 :
i | : { i i [ !
| L | | 1 :
"""""""""""""" | 4 ' ‘-l T i t
! |
........................... l | ‘ S A i
' | ‘ i f I
Lo i i | 5
"""""""""""""""""""""" frrreeneey | B
N o L
"""""""""""""" | :“ : ) ] AR A S o \
L i ? . ' I E; :
"""""""""""""" [ : c :|
! : | | I : :
........................... et : |
___________________________ 1 § ! | E I i : s
| i ! i i : ]
______ o I
e
Priority date March 14, D28 ¢
Amount of water 0.1 cofese
Time limit to begin construction
Time limit to complete construction extended to caxtended to
Time limit to completely apply water extended to extended to

Remarlks:
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