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Form A (690-9-77) Application No. 73451 ..... ... ...... . 

NOTICE OF BEGINNING OF CONSTRUCTION 

I, ············· ··· ·•·• •· ····· ··· ··•········ ··· ····· ··· ···· ....... . .. . ., the holder of Permit No. 5167.Ei .... ...... .. . 

to appropriate the public waters of the state of Oregon, began the actual construction of the works described 

therein on the ... ls.t .............. day of .. Aug_us.t .. .. . .. .. . .. .. . . .. , 19 95 . 

Remarks: C.o.ns.t r.u~ .t .ecd ... n~.C::.E! .$.$.A-.U ... 4.~.U:V:E! u .. .f. ci.~.iJi t i _es . . ... 
The appropriator must state the m anne r of beginning or construct ion . the amount of work completed and the ty pe o { equipment 

........ .... ··················· ············ ···· ·· ······ ·········· ····· ···-- ·· ······ ·· ·· ···. ..... .. •·····. ··-- · 
acquired for the water sys tem up to the dale of this sta tement . and an y addition al in!orma tion whic h s h ows a substantial be,;inn ing of c onstruc tio n as 

authorized by your pe rmit . 

h? v··· .... reur, 1-J.1 Se},,, V,Y; !vm_ .. dllt5h_ ois N.1.7 .. day of ... vo.'--Y 
Iµ~ {,(,f:/lltfl 1 Curt.i!:l Ro8:cl.~ ... B.oi!:l.e . ID 

(Address ) 

F ill out. detach and mall to 

. ...... , 19./6. 

··· ·············· ·· 6'¼,tj 
Resources D e partment. Salem, OR 97310. when construction work ic.: h,- ... ., ..., 
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United States Department of the Interior 

BUREAU OF RECLAMATION 

IN REPLY REFER TO: 

PN-3323 
WTR-4.00 

Mr. Robert Levy 
Cunningham Sheep Company 
P.O. Box 1186 
Pendleton, OR 97801 

Ms. Natasha Bellis 
Flow Restoration Project Manager 
The Freshwater Trust 
65 SW Yamhill Street, Suite 200 
Portland, OR 97204 

Pacific Northwest Region 
1150 North Curtis Road, Suite 100 

Boise, Idaho 83706-1234 

AUG 3 12012 

RECEIVED BY OWRD 

SEP O 4 2012 

SALEM.OR 

Subject: Request for Temporary Lease of McKay Reservoir Stored Water 

Dear Mr. Levy and Ms. Bellis: 

This letter is in regard to water stored in accordance with Contract No. 14-06-100-1421 between 
Cunningham Sheep Company and the United States, dated March 10, 1958. 

TAKE PRIDE" 
INAMERICA 

Enclosed for your records is a copy of the letter agreement signed on behalf of the Bureau of Reclamation, 
Cunningham Sheep Company, and The Freshwater Trust, in which up to 250 acre-feet of the McKay 
Reservoir water stored in accordance with Contract No. 14-06-100-1421 is approved to be leased by 
The Freshwater Trust for the 2012 irrigation season for instream fishery enhancement use. 

If you have any questions, please contact Mr. Larry Parsons, Economist, at the above address or telephone 
208-378-5346. 

Enclosure 

cc: Mr. Tony Justus, Watermaster 
Oregon Water Resources Department 
116 SE Dorion A venue 
Pendleton, OR 97801 

(w/copy of encl to each) 

Sincerely, 

Ryan M. Patterson 
Program Manager 
Repayment and Acreage Limitation 

Water Rights Division 
Oregon Water Resources Department 
725 Summer St. NE, Suite A 
Salem, OR 97301-1271 
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United States Department of the Interior 
BUREAU OF RECLAMATION 

IN REPLY REFER TO: 

PN-3323 
WTR-4.00 

Mr. Robery: L.~vy . . . _ 
Cunningham Sheep Company 
P.O. Box 1186 
Pendleton, OR 97801 

Ms. Natasha Bellis 
Flow Restoration Project Manager 
The Freshwater Trust 
65 SW Yamhill Street, Suite 200 
Portland, OR 97204 

Pacific Northwest Regional Office 
1150 North Curtis Road, Suite 100 

Boise, ID 83706-1234 

JUL - 6 2012 

RECEIVED BY OWRD 

SEP O 4 2012 

SALEM.OR 

Subject: Request for Temporary Lease of McKay Reservoir Stored Water 

Dear Mr. Levy and Ms. Bellis: 

Pursuant to The Freshwater Trust's request, up to 250 acre-feet •fMcKay Reservoir (McKay) water 
stored in accordance with Contract No. 14-06-100-14 21 between Cunningham Sheep Company and 
the United States (dated March 10, 1958, as may have been amended and supplemented), is hereby 
approved to be leased by The Freshwater Trust for the 2012 irrigation season for instream fishery 
enhancement use pursuant to the Act of February 25, 1920 (41 St_at. 451), provided that: 

I . The lease and instream fishery enhancement use of up to 250 acre-feet of water stored to the 
account of Contract No. 14-06-100-1421 will be used for the 2012 irrigation season in 
accordance with McKay water rights held by Reclamation for pu p es of supplemental 
irrigation and fishery enhancement under Certificate(~~~_5md 608 issued by the Oregon 
Water Resources Department. -r 7() (} 6 -') :; 'i s-J 

2. For the 2012 irrigation season, Cunningham Sheep Company agrees not to irrigate any land with 
up to 250 acre-feet of its contract entitlement described in Contract No. 14-06-100-1421. 

3. The United States \.Vil! continue to send the annual contract billings to Cunningham Sheep 
Company. 

4. No provision of this approval will be construed to set a precedent for any future requests. 

Ms. Natasha Bellis has agreed to obtain concurrence of both parties to this document by having an 
authorized representative of each party sign and date the same original of this letter, and returning 
it to this office (Attn: PN-3323). Once signed on behalf of Cunningham Sheep Company and The 
Freshwater Trust, and returned to this office, a copy will be provided to each party and to appropriate 
state and Federal offices. 

\ 
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If you have any questions, please contact Mr. Larry Parsons, Economist, at the above address or 
telephone 208-378-5346. 

cc: Mr. Tony Justus 
Watermaster 
Oregon Water Resources Department 
116 SE Dorion A venue 
Pendleton, OR 97801 

Sincerely, 

~ f/4 
~ Ue 
Regional Director 

Date 

Date r 1 

2 
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United States Department of the Interior 
BUREAU OF RECLAMATION 

IN REPLY REFER TO: 

PN-3323 
WTR-4.00 

Mr. Mike Thompson 
Wyland Ranches, Inc. 
72006 Highway 395 S. 
Pendleton, OR 97801 

Ms. Natasha Bellis 

Pacific Northwest Regional Office 
1150 North Curtis Road, Suite 100 

Boise, ID 83706-1 234 

MAY 2 7 2011 

Flow Restoration Project Manager 
The Freshwater Trust 
65 SW Yamhill Street, Suite 200 
Portland, OR 97204 

Subject: Request for Temporary Lease of McKay Reservoir Stored Water 

Dear Mr. Thompson and Ms. Bellis: 

RECEIVED 
JUL O 7 2011 

WATER RESOURCES DEPT 
SALEM. OREGON 

This is in response to The Freshwater Trust ' s request for the Bureau of Reclamation to approve 
its proposed lease of 100 acre-feet of McKay Reservoir (McKay) water stored in accordance 
with Contract No. 3-07-10-W0958 between Wyland Ranches, Inc., and the United States (dated 
May 7, 1993, as may have been amended and supplemented), for no more than 2 consecutive 
years for instream fishery enhancement use. 

Upon successful completion of public notification and participation requirements of Reclamation 
Law, Reclamation can approve the requested lease pursuant to the Act of February 25, 1920 
(41 Stat. 451), provided that: 

1. The lease and instream fishery enhancement use of 100 acre-feet of water stored to the 
account of Contract No. 3-07-10-W0958 will be used for no more than 2 consecutive years, 
and will be used in accordance with McKay water rights held by Reclamation for purposes of 
supplemental irrigation and fishery enhancement under Certificates 76087 and 76086 issued 
by the Oregon Water Resources Department. 

2. For any irrigation season in which McKay water is leased, Wyland Ranches, Inc. , agrees 
not to irrigate any land with 100 acre-feet of its contract entitlement described in Contract 
No. 3-07-10-W0958. 

3. The United States will continue to send the annual contract billings to Wyland Ranches, Inc. 

4. No provision of this approval will be construed to set a precedent for any future requests. 
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Ms. Natasha Bellis has agreed to obtain concurrence of both parties to this document by having 
an authorized representative of each party sign and date the same original of this letter, and 
returning it to this office (Attn: PN-3323) for Reclamation's approval. Once signed on behalf 
of the United States, copies would be provided to each party and to appropriate state and Federal 
offices. 

If you have any questions, please contact Mr. Larry Parsons, Economist, at the above address or 
telephone 208-378-5346. 

Concur: 

Karl E. Wirkus 
Regional Director 

Authorized Representative of The Freshwater Trust 

Approved: 

,._ci\tlG _--=::::==:::~L..J_ ________ _ 
Regional Date 

cc: -r. Tony Justus 
W atermaster 
Oregon Water Resources Department 
116 SE Dorion A venue 
Pendleton, OR 97801 





T- 7001, 

CLAIM OF 
Br NE FI C I A L US f 

U.S. BUREAU OF RECLAMATION 

This map Is tor the purpose ot 
locating a water right only 

and has no intent to provide 
legal dimensions or the location 

of property lines. 

-

Seal• l"s2000' 

ESTES SURVEYS 
6293 SunnyYiew Rd. NE 60382 Arnold Rd . 

Salem, OR 97305 Bend, OR 97702 
(503) 585-7593 (503) 382-7391 



STATE OF OREGON 

COUNTY OF UMATILLA 

CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

U.S. BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 
BOISE, IDAHO 83706-1234 

confirms the right to use the waters of McKAY RESERVOIR CONSTRUCTED UNDER PERMIT R-
584, a tributary of UMATILLA RIVER, for INSTREAM FISHERY ENHANCEMENT. 

This right was perfected under Permit 51676. The date of priority is JUNE 18, 1993 . The amount 
of water to which this right is entitled is limited to an amount actually beneficially used and shall not 
exceed 12,000 ACRE-FEET STORED WATER ONLY EACH YEAR, or its equivalent in case of 
rotation, measured at the point of diversion from the source. 

The point of diversion is located as follows: 

SW 1/4 SE 1/4, SECTION 34, TOWNSHIP 2 NORTH, RANGE 32 EAST, W.M.; 1200 
FEET NORTH AND 220 FEET EAST FROM THE SOUTH 1/4 CORNER, SECTION 34. 

The Bureau of Reclamation (or owner/operator of the reservoir) shall notify the watermaster 48 hours 
in advance of the release of the water , or lesser time as approved by the watermaster, prior to the use 
of water under this right. 

The use shall conform to such reasonable rotation system as may be ordered by the proper state 
officer. 

A description of the place of use to which this right is appurtenant is as follows: 

UMATILLA RIVER FROM THE MOUTH OF McKAY CREEK, (SE 1/4 NW 1/4, 
SECTION 8, T 2 N, R 32 E, W.M.) TO THE MOUTH OF THE UMATILLA RIVER, 
(NW 1/4 NE 1/4, SECTION 18, T 5 N, R 28 E, W.M.) AND McKAY CREEK FROM 
McKAY DAM (NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, W.M~) TO THE MOUTH 
OF McKAY CREEK. 

Measurement, recording and reporting conditions: 

A. The water user shall install a meter or other suitable measuring device as approved by 
the Director. The water user shall maintain the meter or measuring device in good 
working order, shall keep a complete record of the amount of water used each month 
and shall submit a report which includes the recorded water use measurements to the 
Department annually or more frequently as may be required by the Director. Further , 
the Directot may require the water user to report general water use information, 
including the place and nature of use of water under the right. 

B. The water user shall allow the watermaster access to the meter or measuring device; 
provided however, where the meter or measuring device is located within a private 
structure, the watermaster shall request access upon reasonable notice. 

PAGE 1 OF 2 
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PAGE TWO 

Failure to comply with any of the provisions of this right may result in action including, but not 
limited to, restrictions on the use, civil penalties, or cancellation of the right. 

The right to the use of the water for the above purpose is restricted to beneficial use without waste on 
the lands or place of use described. The water user is advised that new regulations may require the 
use of best practical technologies or conservation practices to achieve this end. 

The use confirmed herein may be made only at times when sufficient water is available to satisfy all 
prior rights, including rights for maintaining instream flows. 

WITNESS the signature of the Water Resources Director, affixed APRIL 19, 1999. 

Recorded in State Record of Water Right Certificates numbered 76086. 

73451.SB 



Number of boxes of paper ordered, by year and type: 
            144 boxes of 30% recycled 8.5x11 paper in 2017 

122 boxes of 100% recycled 8.5x11 paper in 2018 
X boxes of X recycled 8.5x11 paper in 2019 
X boxes of X recycled 8.5x11 paper in 2020 
X boxes of X recycled 8.5x11 paper in 2021 

 



STATE OF OREGON 

COUNTY OF UMATILLA 

PROPOSED CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

U.S. BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 
BOISE, IDAHO 83706 - 1234 

confirms the right to use the waters of McKAY RESERVOIR CONSTRUCTED 
UNDER PERMIT R-584, a tributary of UMATILLA RIVER, for INSTREAM 
FISHERY ENHANCEMENT. 

This right was perfected under Permit 51676. The date of priority is 
JUNE 18, 1993. The amount of water to which this right is entitled is 
limited to an amount actually beneficially used and shall not exceed 
12,000 ACRE-FEET STORED WATER ONLY EACH YEAR, or its equivalent in 
case of rotation, measured at the point of diversion from the source . 

The point of diversion is located as follows : 

SW 1/4 SE 1/4, SECTION 34, TOWNSHIP 2 NORTH, RANGE 32 EAST, W.M . ; 
1200 FEET NORTH AND 220 FEET EAST FROM THE SOUTH 1/4 CORNER, 
SECTION 34. 

The Bureau of Reclamation (or owner/operator of the reservoir) shall 
notify the watermaster 48 hours in advance of the release of the 
water, or lesser time as approved by the watermaster, prior to the use 
of water under this right. 

The use shall conform to such reasonable rotation system as may be 
ordered by the proper state officer. 

A description of the place of use to which this right is appurtenant 
is as follows: 

UMATILLA RIVER FROM THE MOUTH OF McKAY CREEK, (SE 1/4 NW 1/4, 
SECTION 8, T 2 N, R 32 E, W.M.) TO THE MOUTH OF THE UMATILLA 
RIVER , (NW 1/4 NE 1/4, SECTION 18, T 5 N, R 28 E, W.M.) AND McKAY 
CREEK FROM McKAY DAM (NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, 
W. M. ) TO THE MOUTH OF McKAY CREEK. 

Measurement, recording and reporting conditions: 

A. 

B . 

The water user shall install a meter or other suitable 
measuring device as approved by the Director . The water 
user shall maintain the meter or measuring device in good 
working order, shall keep a complete record of the amount of 
water used each month and shall submit a report which 
includes the recorded water use measurements to the 
Department annually or more frequently as may be required by 
the Director. Further, the Director may require the water 
user to report general water use informatio~:~~luding the 
place and nature of use of water under the ~,it.r\~ 
The water user shall allow the watermaster access to 'l:,h; 
meter or measuring device; provided however, where the meter 
or measuring device is located within a private structure, 
the watermaster shall request access upon reasonable notice. 

l 
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Failure to comply with any of the provisions of this~ may result 
in action including, but not limited to, restrictions on the use, 
civil penalties, or cancellation of the right. 

The right to th~ use of the water for the above purpose is restricted 
to beneficial use without waste on the lands or place of use 
described. 'The water user is advised that new regulations may require 
the use of best practical technologies or conservation practices to 
achieve this end. 

The use confirmed herein may be made only at times when sufficient 
water is available to satisfy all prior rights, including rights for 
maintaining instream flows. 

73451.S~ 



STATE OF OREGON 

COUNTY OF UMATILLA 

PERMIT TO APPROPRIATE THE PUBLIC WATERS 

THIS PERMIT IS HEREBY ISSUED TO 

UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 
BOISE, IDAHO 83706 - 1234 

208-378-5322 

to use the waters of MCKAY RESERVOIR CONSTRUCTED UNDER PERMIT R-584, a 
tributary of UMATILLA RIVER, for INSTREAM FISHERY ENHANCEMENT. 

This permit is issued approving Application 73451. The date of prio rity 
is JUNE 21, 1993. The use is limited to not more than 12,000 ACRE-FEET 
STORED WATER ONLY EACH YEAR, or its equivalent in case of rotation, 
measured at the point of diversion from the source. 

The Bureau shall notify the watermaster 48 hours in advance of the 
release of the water, or lesser time as approved by the watermaster, 
prior to the use of water under this right. 

The point of diversion is located as follows: 

NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, W.M.; 1260 FEET SOUTH AND 
365 0 FEET EAST FROM THE WEST 1/4 CORNER OF SECTION 34. 

The use shall conform to such reasonable rotation system as may be 
ordered by the proper state officer. 

A description of the proposed place of use under this permit is as 
follows: 

Umatilla River from the mouth of McKay ;Creek, (SE 1/4 NW 1 / 4, 
Section 8, T 2 N, R 32 E , WM) to the mouth of the Umatilla 
River, (NW 1/4 NE 1/4, Section 18, T 5 N, R 28 E, WM) and 
McKay Creek from McKay Dam (NW 1/4 SE 1/4, Section 34, T 2 N, 
R 32 E, WM) to mouth of McKay Creek. 

Measu rement, recording and reporting conditions: 

A. Before water use may begin under this permit, the permittee 
shall install a meter or other suitable measuring device as 
approved by the Director . The permittee shall maintain the 
meter or measuring device in good working order , shall keep a 
complete record of the amount of water used each month and 
shall submit a report which includes the recorded water use 
measurements to the Department annually or more frequently as 
may be required by the Director. Further, the Director may 
require the permittee to report general water use information, 
including the place and nature of use of water under the 
permit. 

B. The permittee shall allow the watermaster access to the meter 
or measuring device; provided however, where the meter or 
measuring device is located within a private structure, the 
watermaster shall request access upon reasonable notice. 

Actual construction work shall begin on or before July fl, 1996, and 
shall be completed on or before Oct ober 1, 1997. Complete application 
of the water to the use shall be made on or before October 1, 1998. 

Application 73451 Water Resources Department PERMIT 51676 
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Failure to comply with any of the provisions of this permit may result 
in action including, but not limited to, restrictions on the use, .civil 
penalties, or cancellation of the permit. 

This permit is for the beneficial use of water without waste . The water 
user is advised that new regulations may require the use of best 
practical technologies or conservation practices to achieve this end. 

By law , the land use associated with this water use must be in 
compliance with statewide land-use goals and any local acknowledged 
land-use plan. 

The use of water allowed herein may be made only at 
sufficient water is available to satisfy all prior rights, 
prior rights for maintaining instream flows. 

times when 
including 

The Director of the Water Resources Department has found that the 
proposed use of water described by this permit, as conditioned, will not 
impair or be detrimental to the public interest. 

Issued this date July// , 1995 . 

. h/, 
/ ~, ,. 

Water Reso~tces Department 
Martha O. Pagel 
Director 

Application 73451 
Basin 7 

Water Resources Department 
Volume 4 McKay Creek & Misc 

PERMIT 51676 
District 5 





United States Department of the Interior 

IN REPLY 
REFER TO: 

PN-3110 
WTR-1.10 

BUREAU OF REClAMATIO 
Pacific Northwest Region 

1150 North Curtis Road, Sui te 100 
Boise, Idaho 83706-1234 

SEP 1 7 1998 

Oregon Water Resources Department 
Pem1it/Final Proof Processing 
158 12th Street, NE 
Salem OR 97310-0210 

RECEIVED 

SEP 21 1998 
WATER RESOURCES DEPT. 

SALEM, OREGON 

Subject: Claim of Beneficial Use and Site Report Application #73451 , Permit #51676, McKay 
Reservoir, Umatilla Project. 

Dear Sir: 

Enclosed is a Claim of Beneficial Use and Site Report for permit #51676. The permit is for the 

use of water limited to not more than 12,000 acre-feet stored water only each year from McKay 

Reservoir for instream fisheries enhancement. If you are in need of further clarification please 

contact Ruth Page (208) 378-5382. 

Enclosure 

Sincerely, 

Rich Rigby 
Program Manager, 
Water Rights and Acquisition 



regon 
John A. Kitzhaber, M.D., Governor 

October 30, 1998 

U.S. BUREAU OF RECLAMATION 
1150 N CURTIS ROAD 
BOISE, ID 83706-1234 

REFERENCE: ile 7345 J 

Water Resources Department 
Commerce Building 

158 12th Street NE 
Salem, OR 97310-0210 

(503) 378-3739 
FAX (503) 378-8130 

This will acknowledge that your claim of beneficial use and map in the name of U.S. BUREAU 
OF RECLAMATION were received on SEPTEMBER 21, 1998. Your CWRE turned in the 
original final proof map on SEPTEMBER 18. 1998. These will be reviewed in the future to 
insure they are complete and correct. 

If you have any questions please contact me at (503) 378-8455, extension 263, or dial toll free 
(within Oregon only) at J-800-624-3199, extension 263 . 

Sincerely, 

STEVE BROWN 
Program Analyst 
Certificate Section 

SCB:tcb 

cc: BRUCE ESTES, CWRE # I 



regon 
John A. Kitzhaber, M.O., Governor 

July 23, 1998 

Bruce Estes, PLS, CWRE 
P.O. Box 17519 
Salem, OR 97305 

Reference: File S-73451 - U.S. Bureau of Reclamation 

Dear Mr. Estes: 

Water Resources Department 
Commerce Building 

158 12th Street NE 
Salem, OR 97310-0210 

(503) 378-3739 
FAX (503) 378-8130 

Thank you for your letter requesting a deviation of our map scale requirements . The department 
will accept a map as you have proposed. 

Sincerely, 

Steve Brown 
Program Analyst 



ESTES 
SURVEYS 

SURVEYS 
CONSULTING 

LAND & WATER RIGHTS 
Bruce A. Estes, PLS, CWRE 

60382 Arnold Rd. 
Bend, OR 97702 
(503) 382-7391 

Po /3o")< I 7S7 ;J 
6293 Sunnyview Rd. NE 

Salem, OR 97305 
(503) 585-7593 
FAX 585-7593 July 19, 1998 

Donald E. Knauer, Senior Water Right Specialist 
Water Resources Department 
15 8 12th Street NE 
Salem, OR 97310-0210 

Dear Don: 

_JED 
JUL 2 2 1998 

WATER RESOURCES DEP·r. 
~t..CM, Of!' QON 

Re: S-73451 

The Claim of Beneficial Use map for the instream fishery enhancement under the USBR 
permit 51676 does not lend itself to l" = ' 1320' scale. The department has approved l " = 2000' 
final proof scales before for large projects but even that would be a very unwieldy size to draft 
and store. Actually it would be difficult for people to understand. It would take eight 7.5 minute 
quad maps to layout a 1" = 2000' map of the stream reach. 

I wrestled with this problem for the application map and came up with 1" = 20,000' which 
allows the project to be shown on 11" x 17" paper. That is very small scale but is actually easier 
to understand the benefited reach of the two streams. There is a benefit to the WRD and the 
Bureau for this scale which allows the map to be left in the file folder instead of a storage tube. 
Please review the copy of the application map, enclosed, and let me know if the scale is OK 

Thanks for your consideration. Give me a call if you have a better solution. 

Sincerely, 

Bruce A Estes, PLS, CWRE 

cc Ruth Paige, USBR 



United States Department of the Interior 

BUREAU OF RECl.AMATION 

IN REPLY 
REFER TO: 

PN -3902 
WTR -1. 00 

Mr. Steve Applegate 

Pacific orthwest Region 
1150 North Curtis Road 
Boise , Idaho 83706-1234 

~Jur 1 9 1996 
JUL 2 4 1996 

wt.TEH RESOURCES DEPT. 
SALEM, OREGON 

Oregon Water Resources Department 
158 12th Street, NE. 
Salem OR 97310 -0210 

Subject: "Form A" Notice of Beginning of Construction, Permit 51676, 
Application 73451, Umatilla Basin Project, Oregon (Water 
Rights) 

Dear Mr. Applegate: 

Enclosed is completed "Form A" Notice for the subject perm i t. The 

permit is for use of waters from McKay Reservoir for instream fishery 

enhancement. If you have any questions, please contact Ph il lip E. 

Graf, PN -3902 at 208 -378-5322 or 208 -378 -5305 Fax. 

Enclosure 

cc : See attached: 

Sincerely, 

4~t~ 
Patti L l ewe l l yn 
Program Manager 
Lands and Recreation 



cc: Tony Justus 
Oregon Water Resources Department 
3920 Westgate 
Pendleton OR 97801 

Bruce Estes 
CWRE 
6293 Sunnyview Road, NE. 
Salem OR 97305 

E EIVE 
JUL 2 4 1996 

WATER RESOURCES DEPT. 
SALEM, OREGON 

2 
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JUL 2 4 1996 

WATER RESOURCES DEPT. 

Form ·c <G00-9-111 
SALEM, OREGON 

IMPORTANT-This form is a notice to the Water Resources Director that permittee is ready to make final proof 
to the extent to which the water has actually been applied to the intended use under the terms of the permit. Permittee is 
cautioned that Certificate of Water Right will be issued based on the extent of the quantity and use as determined by the 
final proof inspection and survey which will be made in response to the filing of this Form C. 
NOTE: In the case of an irrigation permit, this Form C should not be mailed to the Water Resources Department until all 

of the land described in the permit, which it is intended to irrigate under this permit at any time, has actually been 
irrigated . 
Fill out, detach and mail to the Water Resources Deputment, Salem, OR 973 10. when all of the water has been applied. 

Application No .. ........ .................. .. . 
NOTICE OF COMPLETE APPLICATION OF WATER TO A BENEFICIAL USE 

I, ············· ··· ··•····· ······· ... , the holder of Permit No. 

to appropriate the public waters of the state of Oregon, completely applied the waters to a beneficial use in 

accordance with the terms of said permit, on the ................... .... . day of ... .... .. ... .. .............. ........ ............. ......... , 19 ...... .. . 

Remarks: 

IN WITNESS WHEREOF, I have hereunto set my hand this day of .. ............. ...... .. ....... .... . , 19 .. ..... . . 

(Signature of Applicant) f Address, 

Form B (690-9-77) Application No . .. 

NOTICE OF COMPLETION OF CONSTRUCTION 

I, ...... .. .... .. ..... .... ...... .... ...... .... ........................ .. ......... .... ... ............. .. ........ , the holder of Permit No. 

to appropriate the public waters of the state of Oregon, completed the-construction of the works described 

therein on the ..... ... ~. ~ ...... .. .. .... ctay 0f .. ...... ~ .:, .. . . .. , 19 .- ····· • 

Remarks : .. - .~.,.-.......... ............. . , ..... . ........ .... .. ... . . .. . ,1 ••········· · ··· ·· ·············· ···· 
If the works have less capacity than described in the permit . or you h ave definitely abandoned part of the proposed devf'lop-

ment, you should so state in order that our records may not be unnecessarily encumbered 

IN WITNESS WHEREOF, I have hereunto set my hand this ......... ... .... dav of ..... ................ .. ............ ... , 19 ... ... . 

(Signature o! Applicant) (Address) 

Fill out, detach and mall to the Water Resources Department, Salem, OR 97310, when construction work Is comoleted. 



ESTES 
SURVEYS 

SURVEYS 
CONSULTING 

LAND & WATER RIGHTS 
Bruce A. Estes, PLS, CWRE 

60382 Arnold Rd. 
Bend, OR 97702 
(503) 382-7391 

6293 Sunnyview Rd. NE 
Salem, OR 97305 

(503) 585-7593 
FAX 585-7593 

CLAIM OF BENEFICIAL USE AND SITE REPORT 

Application 73451, Permit 51676 
in the name of 

U.S. BUREAU OF RECLAMATION 

INFORMATION: Discussed the project with Loren Kjeldjard and Ed Farin. 

SOURCE: McKay Reservoir. 

RECEIVED 

SEP 21 1998 
WATER RESOURCES DEPT. 

SALEM, OREGON . 

DIVERSION POINT: The center of the dam is in SW 1/4 SE 1/4 of Section 34, T 2 N, R 32 E, 
W.M.; 1200' North and 220' East from the S 1/4 comer of section 34. 

USE: Instream Fishery Enhancement for McKay Creek from the dam to the Umatilla River and 
the Umatilla River from the mouth of McKay Creek to the Columbia River. Requests are 
made to Ed Farin, Umatilla River Coordinator, for releases to satisfy the minimum flows 
on the Umatilla River for fish flows. The maximum rate for instream fishery use is 300 
cfs. The reservoir and streams are capable of much higher flows. Releases from McKay 
Reservoir in excess of those called for under the phase II exchange program are charged 
to the storage dedicated to use under this permit. Transfer T-7006 entered the same date 
this permit was issued provided for the use of storage from McKay Reservoir for 
Supplemental Irrigation and Instream Fishery Enhancement Releases. An allocation of 

_ 12,000 acre ft was provided for this permit. Releases were made for fish use in 1996, 
1997 and 1998. The 1997 release under this permit amounted to 4065 acre feet and 6000 
ac ft have been delivered so far this year. 

An inspection of the dam and streams involved under the terms of permit 51676 was made by me 
on August 8, 1996, with follow up information obtained September 4, 1998 and the facts 
contained in this report and accompanying map are correct to the best of my knowledge. 

agree to the findings of the CWRE and submit this site 
report and map as the Bure ' Claim of Beneficial Use of the water as provided under the terms 
and conditions of permit 51676 and hereby request a water right certificate be issued. 



Public Interest Review 

File No. 15~ ____ ;....._ ___ _ 

I. Findings relating to OAR 690-11-195(2): 
✓ The proposed water use is NOT prohibited by statute or scenic waterway criteria. 

Comments: 

✓ The proposed water use IS a classified use under the applicable basin program 
(OAR 690-____ )0R an application for the use HAS BEEN filed under ORS 
536.295 and OAR Chapter 690, Division 82; 

Comments: 

✓ The proposed water use IS consistent with conditions previously imposed by the 
Commission on appropriations from the same source; 

Comments: 

✓ The proposed water use will NOT conflict with existing water rights; 
Comments: 

✓ Water IS available from the source to support the proposed water use. 
Comments: 

II. Findings relating to OAR 690-11-195(3): 

✓ Population growth demands for domestic and municipal uses: 
Finding: Nothing in the record developed for this application establishes the 
proposed water use would interfere with future demands for domestic and 
municipal uses as estimated by current rates of population growth in the area. 

✓ Economic development for agriculture, navigation, manufacturing, industry, 
power generation, commercial fishing, forestry and mining: 

Finding: Nothing in the record developed for this application establishes the 
proposed water use would appropriate water otherwise needed for economic 
development for agriculture, navigation, manufacturing, industry, power generation, 
commercial fishing, forestry and mining. 

✓ Health and safety requirements for sanitation, drainage, flood control, and fire 
protection: 

Finding: Nothing in the record developed for this application establishes the 
proposed water use would appropriate water otherwise needed for health and 
safety requirements for sanitation, drainage, flood control, and fire protection. 

✓ Public values and uses for recreation, pollution abatement, fish and wildlife 
resources, and scenic waterway protection: 

Finding: The water availability determination made for this application reflects 
public value needs listed above as incorporated in instream water rights applications 
and certificates and scenic waterway flow data. 



Public Interest Review 

File No. --1-~___._q"----5/ __ _ 

Ill. Findings relating to OAR 690-11-195(4): 

✓ Existing claims to water from the same source: 
Finding: The proposed water use has been analyzed in light of other needs from 
the same source. Exercise of any permit issued for the proposed use would not 
interfere with existing uses. The water availability determination made for this 
application takes into account water needed for pending applications proposed for 
approval from the same source. 

✓ Land use goals, comprehensive plans, or other land use matters: 
Finding: The application is compatible with the comprehensive plan of the affected 
local government, as evidenced by the required land use information form (or 
receipt). No other land use matters have been raised by citizens, local governments, 
or state agencies. 

✓ Identified environmental concerns: 
Finding: No general environmental concerns relating to the exercise of the 

proposed permit have been identified in the review of agency records or by 
others. 

✓ Character and extent of other natural resources which are present in the water 
source basin: 
Finding: No other natural resources in the water source basin will be adversely 
effected according to the agency records. 

✓ Riparian and aquatic fauna and flora characteristics: 
Finding: No riparian and aquatic fauna and flora characteristics in the water source 

basin will be adversely effected in review of agency records or by others. 

,L Recreational use and potential of the water source and its basin area: 
Finding: Nothing in the records indicate the proposed use will interfere recreational 

use and potential use within the basin. 

,L Agricultural potential of the area: 
Finding: The proposed use(s) will not adversely affect agricultural potential of the 
area according to the records of the agency. 

,L Designated historic, cultural, or natural resource protection areas: 
Finding: Nothing in the records indicate the proposed use will interfere with 
designated historic, cultural or natural resource protection areas'. 



..... 

Public Interest Review 

File No. 1/5.t/5' / ---'--....;_~----

IV. Public Interest Determination Summary 
Based on the record in the application file and the analysis of the Department as 
presented to the Commission in the findings displayed above, the following public 
interest factors have been duly considered: 

✓ Conserving the highest use of the water for all purposes, including irrigation, 
domestic use, municipal water supply, power development, public recreation, 
protection of commercial and game fishing and wildlife, fire protection, 
mining, industrial purposes, navigation, scenic attraction or any other 
beneficial use to which the water may be applied for which it may have a 
special value to the public. 

✓ The maximum economic development of the waters involved. 
✓ The control of the waters of this state for all beneficial purposes, including 

drainage, sanitation and flood control. 
✓ The amount of waters available for appropriation for beneficial use. 
✓ The prevention of wasteful, uneconomic, impracticable or unreasonable use of 

the waters involved. 
✓ All vested and inchoate rights to the waters of this state or to the use of the 

waters of this state, and the means necessary to protect such rights. 
✓ The state water resources policy formulated under ORS 536.295 to 536.350 

and 537 .505 to 537 .525. 

teven P. App Date 
Administrator 
Water Rights and Adjudications Division 
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CONGRESS 

727 CenTerSt. NE, SUlte 107 • Solern OR 97301-3821 • (503)363-0121 • FAX (503) 371...4926 

FAX TRANSMITTAL 

June 23, 1995 

Jorm Kays, Oirector 
Bureau of Reclamation 
1150 North Curtis Road 
Boise, 10 83706-1234 

Antone Minthom 
Chairman, Tribal Water Committee 
P08ox638 
Pendleton, OR 97801 

Steve Applegate 
Oregon Water Resources Department 
158 12th Street'NE 
Salem, OR 97310-0210 

RE: FILES T-7006ANO 73451 ·U. S. BUREAU OF RECLAMATION 

On June 23, 1995, the Oregon Water Resources Congress Board withdrew their 
objections to the referenced permits as conditioned by the accompanying letter. 

CJ fP.I. Sr>e tr ~I fllAlv. 
Jan Boettcher 
Executive Director 

Att. 

Promoting Ttle ~lopmenT. control. conse.vation ond utili2oTlon of land and~ resources of the Stote of Oregon ~inee 1912 
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727 Center St. NE. Sultv 107 • Salem, OR 97301-3821 • (503) 363-0121 • FAX(503)371-4920 

June 23, 1 995 

Oregon Water Resources Department 
Water Rights Division 
Commerce Building 
158 12th NE 
Selem, OR 97310-0210 

RE: File• T-7006 and 73451 - U.S. Bureau of R.clarnatlon 

The Oregon Water Resources Congress withdraws its protest of T-7006 and its 
objective to Application S-73451 with the following understandings and 
conditions: 

1. The Bureau's solicitor, Jack Hockberger, has stated orally that it Is the 
Bureau's position that the Reclamation Authorization Act of 1975, in its 
reauthorization of the McKay Cam and Reservoir, authorl~es the use of stored 
water in McKay Reservoir for downstream fisheries enhancement purposes. We 
understand the Act to authorize the norage of water for fish end wildlife, but we 
do not accept the Bureau's interpretation that the same Act authorizes the 
secondary release of water for these purposes. We will defer to the solicitor's 
office's interpretation at this time. but do not waive our right to challenge the 
Bureau's statutory authority for instream releases in the future .. 

2. The Bureau is authorized under Oregon law to hold a water right for fisheries 
enhancement purposes. It is not authorized to hold or apply for an instreem 
water right under Oregon's instream water right law. The right which the Bureau 
is authorized to apply for and hold must be processed as all other surface water 
rights under the department's Division 11 rules. It ls subject to a determination of 
water availability under those rules as well as 111 other tests and conditions. Once 
a permit Is issued, it must be developed according to law and must be proven up 
as with other permits . It is also subject to cancellation for nonuse. 

As a condltion to the removal of our objections, we require that the department 
provide au parties to these proceedings with a detailed explanation of its water 
availability determination to satigfy the Division 1 1 findings requirement. 

3. The Bureau's transfer application is subject to a no injury determination by the 
department. While OWRC b•lieves thet the transfer can not be made without 



JUN-23-1995 12 : 07 OWRD PENDLETON OR P. 04/04 

injury to existing water rights, we believe that this issue is better pursued by the 
potentially injured parties themselves. 

As a condition to the removal of our protests, we require that the department 
provide all parties to these proceedings with a no injury determination together 
with a detailed explanation of how it has arrived at such determination. If, on the 
other hand, the department has determined there will be injury to existing water 
rights, then we require that this be acknowledged by the department together with 
an explanation how the department plans to mitigate against such injury. 

We realize that time is of the essence in this matter. We would be willing to 
withdraw our protests without prior receipt of the information requested in items 2 
and 3 above upon the representation of the department that it will provide the 
information we have demanded above. 

4. We do not accept the department's explanation rhat neither the affected 
districts nor·the affected landowners need join in the Bureau's application to 
transfer 'the storage uses in McKay Reservoir. We believe that the spirit of the 
rules, if not the literal language of them, requires that at the very least the districts 
as the representatives of their water users sign off on the transfer. We do not 
chose to lrtigate the interpretation of the rules at this time in a contested case 
hearing; rather we will accept the fact if the districts have an interim agreement or 
agreements with the Bureau, that such agreements are tantamount to the districts' 
approval of the transfer request. 

5 . Our withdrawal of our prote$ts is contingent upon fill pending Bureau requests 
for permits from McKay being resolved at the same time and being issued. All 
objections therefore must be concurrently resolved or removed by aft parties to 
any permit from McKay storage. Specifically, the Bureau permit applications for 
Marion Jack, for Westland/Teel, and for Stanfield must be approved 
simultaneously with the approval of the above applications. 

Sincerely, 

2 ~c§~/~ 
Kip Lombard 

TOTAL P.04 

TOTAL P. 04 
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November 26, 1996 

Laura A. Schroeder 
Schroeder Law Offices 
P.O. Box 1392 
Hermiston, OR 97838 

RE: Transfer 7006 and File 73451 

Dear Laura: 

Thank you for your letter of October 11, 1996. 
the delay in responding. 

WATER 

RESOURCES 

DEPARTMENT 

I apologize for 

We have investigated your suggestion that water released from 
McKay Reservoir for fish and wildlife purposes is illegal. I am 
enclosing a portion of the Reclamation Authorization Act adopted 
in 1975. Title III of the Act reauthorized the project to 
specifically include the use of water for fish and wildlife. 
Therefore, both transfer 7006 and water right file 73451 
authorize uses which are allowed. 

We will not be proposing cancellation of either the transfer or 
water right permit. Please contact either Tom Paul or myself if 
there are other reasons for which you feel that either the 
transfer or permit are inappropriate. 

Sincerely, 

~D~Bailey/,7'<,,0:...---"'-"""~ 

Administrator 
Water Rights Division 

RDB/dpc 
enclosure 
cc: Tom Paul 

Files 

Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378-8130 
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Mar. 11 RECLAMATION AUTHORIZATION ACT P.L. 94-228 

Sr.c. :W3. The interest tn,te used for purposes of co111p11ting i11terest Interest rate. 
<luring construction and interest on the unpaid balance of the capital 
costs allocated to inte.rest -bearing features of the works uuthorizetl 
het·cin shall be determined by the Secretary of the Treasury, as of the 
beginning of the fiscal year in which construction is initiated, on the 
Lasis of the computed average interest rate payable· by the Treasury 
upon its outstanding marketable public obligo.tions, which are neither 
due nor callable for redemption for .fifteen years from date of issue. 

SEc. 204:. There is hereby authorized to be appropriated for con­
!-.itruction of works authorized by this title the sum of $4.000,000 
(January 1975 price levels) plus or minus such amounts as 'may be 
justified by reason of ordinary fluctuations in construction costs o.s 
indicated by engineering cost inclexes n.pplicable to the types of con­
struction in,·olved herein. 

TITLE III 

::U:C K.\Y D.\)1 a\ND RESERVOlR, mu:OO:N 

SEc. 301. }lcKay Dil.m and Reservoir. Umatilla' project, Oregon, is 43 use 
hereby reauthorized for the purposes of irrigation, flood control. fish 616"'-w. 
and wildlife, recreation, and safety of dams, and the costs thereof shall 
be i-ea.lloca.tecl among these purposes by the Secretary of the Interior 
(hereinafter referred to as the "~ecretary"), in a manner co11::istenc 
\\"ith the pro,·isions of this title. 

Ste. 302. The S:crctary is authorize(l to perform modifications to 43 use 
thr. spill\\·ay strncture nt ~1cKay D:1111 as he determines to be reason- 616ww-l. 
ably required for safety of the dam fro111 failur(\ due to o\·ertopping 
l,y potential floo<l inflows to the res:-n·oir. 

SEc :rn:~. :(ot to e.xceetl six thousand acre-feet of storn,~e capacity 43 use 
in ~fcKay Resen-oir shall be allocated for the primary purpo:Se of 616ww-2. 
retaining and reg-ulnting flood flow s. 

SEc. 30-!. Cost:; incuned in tl1e modifirntio11 of :'.\fcKay Dam to 43 USC 
insure its safety from failure shn.11 be nonreirnbtu·snble and no1111:rn1·n- 616ww-3. 
able . .-\.11 other-costs of )IcKav Dain nnd Reser,·oi,·. he re tofore or het·e-
inafter incmred. shnll be aiiocated arnon,:; the nuth~ri%ed pnrpose:S 
scn·ecl b\· the dam and reservoir in nccord:rnce wit h standanl cost 
nllocntioi1 prO(edmes: and the joint costs nllo~atecl to flood control. 
t·ecreation. and fish nncl wildlife shall be non reimbursable. 

s~:c. :30:i. The Secretan· is ,1 utltoi-ized to enter into amendnton· 43 use 
reprwment contr.i.cts with thr ~t:rnficlcl a11d \Vestland Ini::.1tioi1 616ww-4. 
Disti·icts. or other water u-;ers. if appropriate, co secure the ret~1rn of 
reimbn1-s.."1h]e irriiracion constrnction a111l operation and maintenance 
costs a1·isin!! from the modifica.tioi1 and reallocation of :-kK:lY Dam 
n.nd ReserY'oir. · 

SF.c. :'.08. Ther~ is hereby nnthorizecl to be appropriated for mod- 43 use 
ification of :'-lcE:a:v Dam the sum of Sl.~00,000 (based on .Jnh· 197:i 616ww-s. 
pri ces), phis or minus such amounts, if any , as may be just.died by 
renson of change~ in constrnction costs as indicated by eno-ineerin~ 
cost in<lexes applicable to the tvpes of constrnction i1n·oh-ed. and . in 
nddition tliHeto sums !J..S may be l"<'CJHi1·ecl for n:wration :mcl mainte-
nnncc of )[cI~ny Dnm ,1nd Resen-oi r. 

90 STAT. 207 
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DRAFT 
June 29, 1995 

Jan Boettcher, Executive Director 
Oregon Water Resources Congress 
727 Center Street NE, Suite 107 
Salem, OR 97301 - 3821 

Reference: Files T-7006 and 73451 

Dear Ms. Boettcher: 

This letter is intended to describe the Water Resources 
Department's position in response to your letter dated June 23, 
1995. 

The U.S. Bureau of Reclamation (Bureau) can in fact hold an 
appropriative right under ORS 537.130 through 537 . 330 . Nothing 
would prevent anyone from requesting a secondary permit for use 
of stored water for instream purposes, provided the water is 
stored under the primary reservoir right for the use. 

McKay Reservoir, constructed under permit R-584, is owned and 
operated by the Bureau. The reservoir stores water for 
supplemental irrigation purposes under Certificate of Water Right 
No. 68258 . Transfer Application No. T-7006 and Application for 
Permit No. 73451, if approved, will allow for change in character 
of storage and release of the stored water for fish enhancement 
purposes. Staff's memo of no injury test for granting approval 
of the transfer is attached. 

The Bureau can make a variety of contract arrangements with water 
users. As owner of the reservoir, the Bureau may enter into or 
modify their particular agreements or contracts. This is a 
matter of contacts between parties in which the Water Resources 
Department has no authority. Nothing would prevent the Bureau 
from utilizing uncommitted storage for instream purposes . In the 
event the parties wish to stipulate in an agreement to modify 
their contracts, the Department would recognize and enforce the 
stipulation, provided of course the agreement is consistent with 
State Law . 

Realizing there are different views pertaining to allocation of 
the entire storage capacity of McKay Reservoir, hopefully we can 
resolve the ongoing issues pertaining to the use of water to 
enhance streamflows for fish life purposes. 

Si ncerely , 

Steve Applegate 
Administrator 
Water Right/Adjudication Division 
1343 
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WATER 
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727 Center St. NE, Suite 107 • Salem, OR 97301 -3821 

July 10, 1995 

Oregon Water Resources Department 
Water Rights Division 
Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 

TO 

• (503) 363-0121 

RE: Files T-7006 and 3451 - U.S. Bureau of Reclamation 

3785203 P. 02 

• FAX (503)1371-4926 

We acknowledge receipt of.the Department's letter in response to our letter of June 23, 1 

1995, indicating and explaining the Department's findings in these matters that water is 1 

available for the purpose applied for and that the transfer requested may be made · 
without injury to other water rights holders. 

While we do not agree with all of the Department's findings, we do not choose to 
contest them at this time and in these cases. For purposes of our letter of June 23, we 
consider these conditions satisfied. 

We further understand that the principal participants to the SOR/Stanfield Irrigation . 
District application, #S-72361 , including the district's board of directors, have agreed to ' 
negotiate in good faith toward the issuance of a permit beginning the 1996 irrigation 
season. Consequently, we withdraw the condition that this permit be issued 
concurrently with all other permits. 

We now withdraw all of our objections to the above files. 

Sincerely, 

Q.C¼, !3fJ<t tt cltv., . 
Jan Boettcher ~ 
Executive Director 

cc: Gail Achterman 
Steve Bloom, Kottkamp & O'Rourke 
Bureau of Reclamation 
Bill Caldwell 
Mike Ladd 
Tom Myrum 

Promoting the development. c ontro l, conservation a nd utili~tion of land and water resources of the State of Oreoon since 1912 
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TO: 

FROM: 

RE: 

'6'503 220 2480 STOEL RIVES 

STOEL RIVES BOLEY JONES & GREY 

MEMORANDUM 

July 6, 1995 

Jan Boettcher, Oregon Water Resources Congress and 
Steve Applegate, Oregon Water Resources Department 
cc: Kip Lombard, Steve Bloom and Tom Myrum 

Gail L. Achterma~ 

OWRC Conditional Withdrawal of Objections 

~002/002 

The Oregon Water Resources Congress ("OWRC 11
) 

conditionally withdrew its objeccions to Transfer 7006 and 
Application 73451 on June 23, 1995 . Waterwatch has now 
conditionally withdrawn its objections to Application S 74318. 
The Westland Irrigation District Board of Directors has 
accepted the permit conditions negotiated with Waterwatch. For 
your information Jan, I have attached copies of the draft 
permits and transfer order prepared by the Department. 

Westland Irrigation District is anxious to get permit 
74318 issued so that it can deliver water to affected 
landowners . It is our understanding that the Water Resources 
Depa~tment is preparing a letter to OWRC responding to the 
conditions seated in OWRC's letter of June 23, 1995. This 
letter will address the following points as we understand it: 
(1) the water availability determination for Application 73451; 
(2) · the no injury determination for Transfer 7006; and (3) a 
commitment to make a decision on the out of boundary lands 
permit for the St~nfield Irrigation District before the 1996-
irrigation season. Westland would gr.eatly appreciate it if 
this letter could be sent to OWRC today. 

When OWRC receives the letter from WRD what further 
steps, if any, will be taken before WRD issues the permits and 
the transfer order? Westland farmers need water as soon as 
possible and the Bureau of Reclamation has signed the interim 
contract authorizing service to the out of boundary l ands . 

PDXl-2O2O93 . 1 21 S7O 0001 
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July 10, 1995 

VIA FAX AND REGULAR MAIL 

Jan Boettcher, Executive Director 
Oregon Water Resources Congress 
727 Center Street NE, Suite 107 
Salem, OR 97301-3821 

Reference: Files T- 7006 and 73451 

Dear Ms. Boettcher : 

Oregon 
W AT E R 

RESOURC E S 

DEPARTM E NT 

This letter is intended to describe the Water Resources 
Department's position in response to your letter dated June 23, 
1995. 

The U.S. Bureau of Reclamation (Bureau) can in fact hold an 
appropriative right under ORS 537.130 through 537.330. Nothing 
in the law would prevent anyone from requesting a secondary 
permit for use of stored water for instream uses, provided the 
water is stored under the primary reservoir right for that use. 

McKay Reservoir, constructed under permit R-584, is owned and 
operated by the Bureau. The reservoir stores water for 
supplemental irrigation purposes under Certificate of Water Right 
No. 68258. Transfer Application No. T-7006 and Application for 
Permit No. 73451, if both are approved, would allow for change in 
character of storage and release of the stored water for fish 
enhancement purposes. Staff's memo describing the Department's 
injury finding for granting approval of the transfer is attached. 

The simple summation of all issued water rights for use of McKay 
Reservoir water exceed the storage capacity. However, year-end 
storage figures in McKay over the past 15 years have averaged 
12,373 acre - feet. The 60-year average carryover is 11,689 af. 
This data alone would demonstrate that water is available for a 
new secondary use. In addition, the Commission's policy on water 
allocation encourages allocation to "a broad range of beneficial 
uses," and exempts "legally stored water" from a determination of 
over-appropriation. We also understand that the Bureau contracts 
provide for a proportional sharing of the available stored water. 
In short, we conclude that water is available for additional 
uses. 

Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378-8130 
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I trust that this letter and the attached memo adequately address 
the concerns expressed in your letter of June 23. If further 
clarification is needed, please contact me. 

teve ate 
Administrator 
Water Right/Adjudication Division 

Enclosure 

cc : Gail Achterman 
/ 

Reed Benson/ / 
Bureau of Reclamation 
Becky Hiers, CTUIR / 
Steve Sander~ 
Martha Pagel 
Mike Ladd 



WATER RESOURCES DEPARTMENT 

July 10, 1995 

TO: 

FROM: 

SUBJECT: 

Martha Pagel, Director 

Larry Nunn~ransfer Specialist 

Transfer 7006, McKay Reservoir 

INTEROFFICE MEMO 

This transfer requests to change the purpose of storage for the 
right perfected under Permit R-546 FROM supplemental irrigation 
TO supplemental irrigation OR instream fishery enhancement 
releases. 

The reservoir is located on federal land, was built and is owned 
by the federal government, through the Bureau of Reclamation 
(BOR). BOR has issued contracts for delivery of the stored water 
to various individuals and irrigation districts. There are 
existing secondary permits for use of the stored water for 
supplemental irrigation. 

The question was raised whether the contract water users need to 
give "permission" for the transfer. The answer is no. Under 
state water law, the land and appurtenant storage water right 
belong only to the BOR. However, any person may protest approval 
of the transfer application on the basis of injury to existing 
water rights. 

In order for injury to occur to other water rights, approval of 
the transfer application would have to cause existing users of 
McKay storage to receive less water than they are legally 
entitled to. The approval of this transfer only adds a purpose 
for which water can be stored in the first place. This action has 
no impact on existing or future secondary water rights from the 
reservoir. Any new secondary permits require a contract with the 
reservoir owner. 

In this case, none of the contract users of McKay water 
protested. Protests were filed by OWRC and Marion-Jack 
Improvement District, and subsequently withdrawn. Letters of 
concern, dealing with public interest issues not germane to the 
transfer process, were received from individuals and Grange 
members. Notice was published in the local newspaper, and no 
other comments were received. The Watermaster said the change 
can be made without injury. The transfer should be approved. 
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OREGON 
WATER 
RESOURCES 
CONGRESS 

727 Center St. NE, SUite 107 • Solem. OR 97301-3821 

July 10, 1995 

Oregon Water Resources Department 
Water Rights Division 
Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 

• (503) 363-0121 

RE: . Files T-7006 and 73451 - U.S. Bureau of Reclamation 

• FAX (503)1371-4926 

We acknowledge receipt of.the Department's letter in response to our letter of June 23, ! 
1995, indicating and explaining the Department's findings in these matters that water is 1 

available for the purpose applied for and that the transfer requested may be made · 
without injury to other water rights holders. 

While we do not agree with all of the Department's findings, we do not choose to l 
contest them at this time and in these cases. For purposes of our letter of June 23, we ! 
consider these conditions satisfied. ' 

We further understand that the principal participants to the SOR/Stanfield Irrigation 
District application, #S-72361, including the district's board of directors, have agreed to ; 
negotiate in good faith toward the issuance of a permit beginning the 1996 irrigation 
season. Consequently, we withdraw the condition that this permit be issued 
concurrently with all other permits. 

We now withdraw all of our objections to the above files. 

Sincerely, 

Q1JM, Brutt ~ · 
Jan Boettcher ~ 
Executive Director 

cc: Gail Achterman 
Steve Bloom, Kottkamp & O'Rourke 
Bureau of Redamation 
Bill Caldwell 
Mike Ladd 
Tom Myrum 

. . . 
PromOting the development. control. conservation and utilization of land and water resources of the State of Oregon ~ince 1912 
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Memorandum 

Date: July 7, 1995 

To: 

Reed Benson, WaterWatch 
Walt Fite, USBR 
Gail Achterman, Stoel Rives 

FAX NO. 

503 - 295-2791 
509-454 - 56°11 
503 - 220 - 2480 

WA T E R 

RES O U RC ES 

DE P A RTM E NT 

From: Steve 

Changes to the 
earlier fax of 

it conditions were made in response to my 
permits for Applications 74318 and 73451. 

The changes made in 74318 (Westland) were based upon Mr. Benson's 
letter of July 5, 1995. A change in Application 73451 was 
requested, by Mike Ladd, to allow for notification to the 
Watermaster that water would be released. 

Please confirm your position to the current language of the draft 
permits for Applications 74318 and 73451 included in this fax. 

A response confirming agreement, at the earliest Monday morning, 
July 10, 1995, will allow the Department to consider action to 
approve Applications 74318, 73451 and Transfer No . 7006. 

Please feel free to contact me if you have questions and I will 
be happy to address any conce~ns you may have. 

Commerce Building 
158 12th Street N E 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378·8130 
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STATE OF OREGON 

COUNTY OF UMATILLA 

PERMIT TO APPROPRIATE THE PUBLIC WATERS 

THIS PERMIT IS HEREBY ISSUED TO 

UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 208-378-5322 
BOISE, IDAHO 83706 - 1234 

to use the waters of MCKAY RESERVOIR, a tributary of UMATILLA RIVER, for 
SUPPLEMENTAL IRRIGATION OF 8800.4 ACRES. 

This permit is issued approving Application 74318. The date of priority 
is JULY 25, 1994. The use is limited to not more than 7215.0 ACRE - FEET 
STORED WATER ONLY EACH YEAR, or its equivalent in case of rotation, 
measured at the point of diversion from the source. USE OF STORED WATER 
UNDER THIS PERMIT SHALL NOT EXCEED 4. 5 ACRE -FEET PER ACRE OF LAND 
IRRIGATED. 

The point of diversion is located as follows: 

NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, W.M. ; 1260 FEET SOUTH AND 
3650 FEET EAST FROM THE WEST 1/4 CORNER OF SECTION 34. 

The amount of water used for irrigation under this right, together with 
the amount secured under any other right existing for the same lands, is 
limited to a diversion of 4.5 acre-feet for each acre irrigated during 
the irrigation season of each year. Use of water under this permit is 
limited to that period when necessary for beneficial use in conjupct ion 
with the irrigation of their respective lands. 

The use shall conform to such reasonable rotation system as may be 
ordered by the proper state officer. 

A description of the proposed place o f use under this permit is as 
follows: 

NW 1/4 SW 1/4 13.8 
SECTION 3 

SW 1/4 NW 1/4 37.0 
SE 1/4 NW 1/4 37.0 
NE 1/4 SW 1/4 29.1 
NW 1/4 SW 1/4 28.0 
SW 1/4 SW 1/4 38.0 
SE 1/4 SW 1/4 1.2 
NE 1/4 SE 1/4 29 . 8 
NW 1/4 SE 1/4 35.1 
SW 1/4 SE 1/4 35 .3 
SE 1/4 SE 1/4 29 . 5 

SECTION 4 
NE 1/4 NE 1/4 21.7 
NW 1/4 NE 1/4 35.0 
SE 1/4 NE 1/4 8.5 
NE 1/4 SE 1/4 21 . 6 

SECTION 7 
SW 1/4 NW 1/4 14 .9 
NW 1/4 SW 1/4 32.4 
SW 1/4 SE 1/4 23.0 

SECTION 8 
NE 1/4 NE 1/4 31.0 
NW 1/4 NE 1/4 34.1 
SW 1/4 NE 1/4 35.2 
SE 1/4 NE 1/4 29.5 
NE 1/4 NW 1/4 30.7 

ACRES 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 

NW 1/4 NW 1/4 33.8 
SW 1/4 NW 1/4 35.9 
SE 1/4 NW 1/4 31.1 
NE 1/4 SW 1/4 28.0 
NW 1/4 SW 1/4 29.8 
SW 1/4 SW 1/4 35.9 
SE 1/4 SW 1/4 31.6 
NE 1/4 SE 1/4 31.1 
NW 1/4 SE 1/4 33.4 
SW 1/4 SE 1/4 35.3 
SE 1/4 SE 1/4 30.6 

SECTION 9 
NE 1/4 NE 1/4 32 . 5 
NW 1/4 NE 1/4 32.5 
SW 1/4 NE 1/4 32.5 
SE 1/4 NE 1/4 32.5 
NE 1/4 NW 1/4 28.3 
NW 1/4 NW 1/4 33.9 
SW 1/4 NW 1/4 34.4 
SE 1/4 NW 1/4 28.8 
NE 1/4 SW 1/4 31.9 
NW 1/4 SW 1/4 32.5 
SW 1/4 SW 1/4 32.4 
SE 1/4 SW 1/4 31.9 
NE 1/4 SE 1/4 1.4 
NW 1/4 SE 1/4 39.6 
SW 1/4 SE 1/4 4.4 

SECTION 10 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 



0000&~ TI 
SW 1/4 SE 1/4 29.5 ACRES 
SE 1/4 SE 1/4 31. 0 ACRES 

SECTION 13 
NW 1/4 NE 1/4 38.0 ACRES SW 1/4 NW 1/4 35.1 ACRES 
SW 1/4 NE 1/4 38.0 ACRES SE 1/4 NW 1/4 21.4 ACRES 
NE 1/4 NW 1/4 31.3 ACRES NE 1/4 SW 1/4 26.5 ACRES 
NW 1/4 NW 1/4 31. 3 ACRES NW 1/4 SW 1/4 27.6 ACRES 
SW 1/4 NW 1/4 31. 2 ACRES SW 1/4 SW 1/4 38.3 ACRES 
SE 1/4 NW 1/4 31. 2 ACRES SE 1/4 SW 1/4 38.8 ACRES 
NE 1/4 SW 1/4 31. 2 ACRES NE 1/4 SE 1/4 27.6 ACRES 
NW 1/4 SW 1/4 31. 4 ACRES NW 1/4 SE 1/4 32.5 ACRES 
SW 1/4 SW 1/4 31. 2 ACRES SW 1/4 SE 1/4 26.4 ACRES 
SE 1/4 SW 1/4 31. 2 ACRES SE 1/4 SE 1/4 26.2 ACRES 

SECTION 15 SECTION 23 
NE 1/4 NE 1/4 30.2 ACRES NE 1/4 NE 1/4 30.0 ACRES 
NW 1/4 NE 1/4 32.0 ACRES NW 1/4 NE 1/4 30.4 ACRES 
SW 1/4 NE 1/4 31.4 ACRES SW 1/4 NE 1/4 38.4 ACRES 
SE 1/4 NE 1/4 31.4 ACRES SE 1/4 NE 1/4 32.4 ACRES 
NE 1/4 NW 1/4 29.8 ACRES NE 1/4 NW 1/4 32 . 0 ACRES 
NW 1/4 NW 1/4 32.2 ACRES NW 1/4 NW 1/4 30.4 ACRES 
SW 1/4 NW 1/4 33.5 ACRES SW 1/4 NW 1/4 34.0 ACRES 
SE 1/4 NW 1/4 29.5 ACRES SE 1/4 NW 1/4 38.4 ACRES 
NE 1/4 SW 1/4 29.6 ACRES NE 1/4 SW 1/4 36.5 ACRES 
NW 1/4 SW 1/4 32.2 ACRES NW 1/4 SW 1/4 29.3 ACRES 
SW 1/4 SW 1/4 34.2 ACRES SW 1/4 SW 1/4 32.8 ACRES 
SE 1/4 SW 1/4 29.0 ACRES SE 1/4 SW 1/4 40.0 ACRES 
NE 1/4 SE 1/4 31. 2 ACRES NE 1/4 SE 1/4 30.1 ACRES 
NW 1/4 SE 1/4 31. 2 ACRES NW 1/4 SE 1/4 35.4 ACRES 
SW 1/4 SE 1/4 31.5 ACRES SW 1/4 SE 1/4 40.0 ACRES 
SE 1/4 SE 1/4 31. 2 ACRES SE 1/4 SE 1/4 33.6 ACRES 

SECTION 16 SECTION 25 
NE 1/4 NE 1/4 30.4 ACRES 

NE 1/4 NE 1/4 29.0 ACRES NW 1/4 NE 1/4 35.7 ACRES 
NW 1/4 NE 1/4 19 . 0 ACRES SW 1/4 ·NE 1/4 35.2 ACRES 
SW 1/4 NE 1/4 21. 0 ACRES SE 1/4 NE 1/4 28.4 ACRES 
SE 1/4 NE 1/4 25.0 ACRES NE 1/4 NW 1/4 23.1 ACRES 
NE 1/4 SW 1/4 10.1 ACRES NW 1/4 NW 1/4 30.2 ACRES 
SE 1/4 SW 1/4 5.8 ACRES SW 1/4 NW 1/4 39.1 ACRES 
NE 1/4 SE 1/4 34.6 ACRES SE 1/4 NW 1/4 38.7 ACRES 
NW 1/4 SE 1/4 40.0 ACRES NE 1/4 SW 1./4 21 . 3 ACRES 
SW 1/4 SE 1/4 35.9 ACRES NW 1/4 SW 1/4 24.7 ACRES 
SE 1/4 SE 1/4 24.5 ACRES SW 1/4 SW 1/4 0.2 ACRES 

SECTION 17 SE 1/4 SW 1/4 26.3 ACRES 
NE 1/4 NE 1/4 31.4 ACRES NE 1/4 SE 1/4 30.0 ACRES 
NW 1/4 NE 1/4 34.3 ACRES NW 1/4 SE 1/4 29.8 ACRES 
SW 1/4 NE 1/4 31.4 ACRES SW 1/4 SE 1/4 40.0 ACRES 
SE 1/4 NE 1/4 31. 0 ACRES SE 1/4 SE 1/4 33.6 ACRES 
NE 1/4 NW 1/4 31. 4 ACRES SECTION 26 
NW 1/4 NW 1/4 31. 5 ACRES NE 1/4 NE 1/4 38.0 ACRES 
SW 1/4 NW 1/4 32.6 ACRES NW 1/4 NE 1/4 27.6 ACRES 
SE 1/4 NW 1/4 31.4 ACRES SW 1/4 NE 1/4 37.7 ACRES 
NE 1/4 SW 1/4 31.3 ACRES SE 1/4 NE 1/4 22.4 ACRES 
NW 1/4 SW 1/4 31. 2 ACRES NE 1/4 NW 1/4 30.6 ACRES 
SW 1/4 SW 1/4 31.2 ACRES NW 1/4 NW 1/4 30.6 ACRES 
SE 1/4 SW 1/4 31. 3 ACRES SW 1/4 NW 1/4 30.6 ACRES 
NE 1/4 SE 1/4 31. 3 ACRES SE 1/4 NW 1/4 30.6 ACR:C:S 
NW 1/4 SE 1/4 31.2 ACRES NE 1/4 SW 1/4 33.5 ACRES 
SW 1/4 SE 1/4 31. 3 ACRES NW 1/4 SW 1/4 31.1 ACRES 
SE 1/4 SE 1/4 31. 3 ACRES SW 1/4 SW 1/4 35.3 ACRES 

SECTION 21 SE 1/4 SW 1/4 28.2 ACRES 
NE 1/4 SE 1/4 37.4 ACRES 

NE 1/4 NE 1/4 32.5 ACRES NW 1/4 SE 1/4 40.0 ACRES 
NW 1/4 NE 1/4 32.5 ACRES SW 1/4 SE 1/4 17.6 ACRES 
SW 1/4 NE 1/4 32.5 ACRES SE 1/4 SE 1/4 13.0 ACRES 
SE 1/4 NE 1/4 32.5 ACRES SECTION 27 
NE 1/4 NW 1/4 31. 2 ACRES 
NW 1/4 NW 1/4 31. 5 ACRES 
SW 1/4 NW 1/4 31. 5 ACRES 
SE 1/4 NW 1/4 31. 2 ACRES 

SECTION 22 



NE 1/4 NE 1/4 30.6 ACRES NE 1/4 NE 1/4 5.6 ACRES 
NW 1/4 NE 1/4 30.6 ACRES SW 1/4 NE 1/4 30.4 ACRES 
SW 1/4 NE 1/4 31. 6 ACRES SE 1/4 NE 1/4 37 . 0 ACRES 
SE 1/4 NE 1/4 31. 6 ACRES SW 1/4 NW 1/4 6.5 ACRES 
NE 1/4 NW 1/4 30.7 ACRES SE 1/4 NW 1/4 19.7 ACRES 
NW 1/4 NW 1/4 30 . 7 ACRES NE 1/4 SW 1/4 39.8 ACRES 
SW 1/4 NW 1/4 30.7 ACRES NW 1/4 SW 1/4 50.8 ACRES 
SE 1/4 NW 1/4 30.7 ACRES SW 1/4 SW 1/4 37.2 ACRES 
NE 1/4 SW 1/4 30 . 5 ACRES SE 1/4 SW 1/4 21.4 ACRES 
NW 1/4 SW 1/4 30 . 2 ACRES NE 1/4 SE 1/4 38.1 ACRES 
SW 1/4 SW 1/4 34 . 3 ACRES NW 1/4 SE 1/4 40.0 ACRES 
SE 1/4 SW 1/4 34.5 ACRES SW 1/4 SE 1/4 37.7 ACRES 
NE 1/4 SE 1/4 27.2 ACRES SE 1/4 SE 1/4 35.6 ·ACRES 
NW 1/4 SE 1/4 28.0 ACRES SECTION 19 
SW 1/4 SE 1/4 31. 2 ACRES NE 1/4 NE 1/4 38.1 ACRES 
SE 1/4 SE 1/4 30.9 ACRES NW 1/4 NE 1/4 39.8 ACRES 

SECTION 28 SW 1/4 NE 1/4 40.0 ACRES 
NE 1/4 NE 1/4 31. 8 ACRES SW 1/4 NE 1/4 40.0 ACRES 
NW 1/4 NE 1/4 31. 0 ACRES NE 1/4 SW 1/4 31. 6. ACRES 
SW 1/4 NE 1/4 30.6 ACRES NW 1/4 SW 1/4 35.0 ACRES 
SE 1/4 NE 1/4 31. 3 ACRES SW 1/4 SW 1/4 39.8 ACRES 
NE 1/4 NW 1/4 29.4 ACRES SE 1/4 SW 1/4 40.0 ACRES 
NW 1/4 NW 1/4 33.1 ACRES NE 1/4 SE 1/4 40.0 ACRES 
SW 1/4 NW 1/4 33.1 ACRES NW 1/4 SE 1/4 36.7 ACRES 
SE 1/4 NW 1/4 29 . 4 ACRES SW 1/4 SE 1/4 25.9 ACRES 

SECTION 29 SE 1/4 SE 1/4 37.6 ACRES 
NE 1/4 NE 1/4 31. 0 ACRES · SECTION 20 
NW 1/4 NE 1/4 40.0 ACRES NE 1/4 NW 1/4 13.1 ACRES 
SW 1/4 NE 1/4 36.4 ACRES NW 1/4 NW 1/4 40.0 ACRES 
SE 1/4 NE 1/4 34.4 ACRES SW 1 /4 NW 1/4 39.8 ACRES 
NE 1/4 NW 1/4 31. 6 ACRES SE 1/4 NW 1/4 10.2 ACRES 
NW 1/4 NW 1/4 31. 2 ACRES NE 1/4 SW 1/4 12.0 ACRES 
SW 1/4 NW 1/4 32.8 ACRES NW 1/4 ·sw 1/4 39. 3 ACRES 
SE 1/4 NW 1/4 38.1 ACRES SW 1/4 :sw 1/4 38. 8 ACRES 
NE 1/4 SW 1/4 39.8 ACRES SE 1/4 SW 1/4 6.4 ACRES 
NW 1/4 SW 1/4 29.0 ACRES SECTION 21 
SW 1/4 SW 1/4 30 . 2 ACRES NE 1/4 NW 1/4 2.1 ACRES 
SE 1/4 SW 1/4 31. 6 ACRES NW 1/4 NW 1/4 22.6 ACRES 

SECTION 35 SW 1/4 NW 1/4 4.8 ACRES 
NE 1/4 NE 1/4 30.3 ACRES SECTION 28 
NW 1/4 NE 1/4 39.3 ACRES NE 1/4 NE 1/4 39.7 ACRES 
SW 1/4 NE 1/4 38.0 ACRES NW 1/4 NE 1/4 34.0 ACRES 
SE 1/4 NE 1/4 31. 2 ACRES SW 1/4 NE 1/4 29.1 ACRES 
NE 1/4 NW 1/4 40.0 ACRES SE 1/4 NE 1/4 36.7 ACRES 
NW 1/4 NW 1/4 29 . 2 ACRES NE 1/4 NW 1/4 39.7 ACRES 
SW 1/4 NW 1/4 32 . 4 ACRES NW 1/4 NW 1/4 38.9 ACRES 
SE 1/4 NW 1/4 38.0 ACRES SW 1/4 NW 1/4 39.6 ACRES 
NE 1/4 SW 1/4 12 . 5 ACRES SE 1/4 NW 1/4 33.6 ACRES 
NE 1/4 SE 1/4 28 . 8 ACRES NE 1/4 SW 1/4 32.6 ACRES 
NW 1/4 SE 1/4 38 . 0 ACRES NW 1/4 SW 1/4 38.9 ACRES 
SW 1/4 SE 1/4 28.6 ACRES SW 1/4 SW 1/4 40.0 ACRES 
SE 1/4 SE 1/4 40.0 ACRES SE 1/4 SW 1/4 31. 2 ACRES 

SECTION 36 SECTION 29 
TOWNSHIP 3 NORTH, RANGE 28 EAST, NE 1/4 NE 1/4 38.6 ACRES 
WM NW 1/4 NE 1/4 34.0 ACRES 

SW 1/4 NE 1/4 33.2 ACRES 
SW 1/4 SW 1/4 7 . 0 ACRES SE 1/4 NE 1/4 39 . 2 ACRES 

SECTION 16 NE 1/4 NW 1/4 38.0 ACRES 
NW 1/4 SW 1/4 26.5 ACRES NW 1/4 NW 1/4 53.7 ACRES 
SW 1/4 SW 1/4 26.2 ACRES SW 1/4 NW 1/4 44.8 ACRES .... SW 1/4 SE 1/4 36 . 7 ACRES SE 1/4 NW 1/4 29.6 ACRES 
SE 1/4 SE 1/4 18.5 ACRES NE 1/4 SE 1/4 37 . 2 ACRES 

SECTION 17 NW 1/4 SE 1/4 31. 8 ACRES 
NE 1/4 SE 1/4 23.2 ACRES SW 1/4 SE 1/4 31. 2 ACRES 
SE 1/4 SE 1/4 23.1 ACRES SE 1/4 SE 1/4 40.0 ACRES 

SECTION 18 SECTION 30 
TOWNSHIP 3 NORTH, RANGE 29 
EAST, WM 



Measurement, recording and reporting conditions: 

A. Before water use may begin under this permit, the permittee 
shall install a meter or other suitable measuring device as 
approved by the Director. The permittee shall maintain the 
meter or measuring device in good working order, shall keep a 
complete record of the amount of water used each month and 
shall submit a report which includes the recorded water use 
measurements to the Department annually or more frequently as 
may be required by the Director. Further, the Director may 
require the permittee to report general water use information, 
including the place and nature of use of water under the 
permit. 

B. The permittee shall allow the watermaster access to the meter 
or measuring device; provided however, where the meter or 
measuring device is located within a private structure, the 
watermaster shall request access upon reasonable notice . 

The use of water under this permit is subject to the terms and 
conditions of Contract No. 5-07-10-Wl077 or a satisfactory replacement 
between the Bureau of Reclamation and Westland Irrigation District, a 
copy of which is on file in the records of the Water Resources 
Department. 

Use of McKay Reservoir water for irrigation on the lands listed in this 
permit and the lands within the federally recognized boundaries of 
Westland Irrigation District, not including water delivered under 
contracts with individual landowners or ditch companies whose lands lie 
within the district boundaries for water from McKay Reservoir, shall not J9 
exceed 26,568 acre-feet annually during the life of this permit. If • 
this limit is reached in any year, water may not be delivered under thi:Y ,lV 
permit for the remainder of that year. l r.,\ , .,...f~ q ~ 

1
,. 

Water use under this permit may commence only after final s te approval V 1 

of a transfer T7006 and permit application 734Sl. This permit shall 
terminate immediately if Westland Irrigation District ce ses to make 10 
percent of its contracted and reserved stored water in Kay Reservoir, 
up to 2950 acre feet, available for fishery enhancement, or if Westland 
or Teel Irrigation District challenges fishery enhancement releases from 
McKay Reservoir. 

This permit shall terminate 60 days after the U.S. Interior Department 
makes a final decision on the Westland Irrigation District's request for 
approval to expand its boundaries, but in no event later than October 
31, 1997. The Director may extend this permit for up to one year if the 
Bureau of Reclamation files a new permit application for lands covered 
by this permit and included in the boundary of the Westland Irrigation 
District to allow time for the new application to be reviewed. This 
permit shall be extended only for lands covered by the new permit 
application. 

This right is limited to any deficiency in the available supply of any 
prior right existing for the same land . 

In the event of a request for a change in point of appropriation, an 
additional point of appropriation or alteration of the appropriation 
facility associated with this authorized diversion, the quantity of 
water allowed herein, together with any other right, shall not exceed 
the capacity of the facility at the time of perfection of this right. 

Actual construction work shall begin on or before July , 1996, and 
shall be completed on or before October 31, 1997. Complete application 
of the water to the use shall be made on or before October 31, 1997. 

Failure to comply with any of the provisions of this permit may result 
in action including, but not limited to, restrictions on the use, civil 
penalties, or cancellation of the permit. 



----- ·---- -· 

'This permit is for the beneficial use of water without waste. The water 
user is advised that new regulations may require the use of best 
practical technologies or conservation practices to achieve this end. 

By law, the land use associated with this water use must be in 
compliance with statewide land-use goals and any local acknowledged 
land-use plan. 

The use of water allowed herein may be made only at times when 
sufficient water is available to satisfy all prior rights, including 
prior rights for maintaining instream flows. 

The Director of the Water Resources Department has found that the 
proposed use of water described by this permit, as conditioned, will not 
impair or be detrimental to the public interest. 

Issued this date June , 1995 . 

Water Resources Department 
Martha O. Pagel 
Director 

Application 74318 
Basin 7 

Water Resources Department 
Volume 4 McKay Creek & Misc 

PERMIT 
District 5 
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STATE OF OREGON 

COUNTY OF UMATILLA 

PERMIT TO APPROPRIATE THE PUBLIC WATERS 

THIS PERMIT IS HEREBY ISSUED TO 

UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 
BOISE, IDAHO 83706-1234 

208-378-5322 

to use the waters of MCKAY RESERVOIR CONSTRUCTED UNDER PERMIT R-584, a 
tributary of UMATILLA RIVER, for INSTREAM FISHERY ENHANCEMENT. 

This permit is issued approving Application 73451 . The date of priority 
is JUNE 21, 1993. The use is limited to not more than 12,000 ACRE-FEET 
STORED WATER ONLY EACH YEAR, or its equivalent in case of rotation, 
measured at the point of diversion from the source. 

The Bureau shall notify the watermaster 48 hours in advance of the 
release of the water, or lesser time as approved by the watermaster, 
prior to the use of water under this right. 

The point of diversion is located as follows: 

NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, W.M.; 1260 FEET SOUTH AND 
3650 FEET EAST FROM THE WEST 1/4 CORNER OF SECTION 34. 

The use shall conform to such reasonable rotation system as may be 
ordered by the proper state officer. 

A description of the proposed place of use under this permit is as 
follows: 

Umatilla River from the mouth of McKay ~reek, (SE 1/4 NW 1/4, 
Section 8, T 2 N, R 32 E, WM) to the mouth of the Umatilla 
River, (NW 1/4 NE 1/4, Section 18, T 5 N, R 28 E, WM) and 
McKay Creek from McKay Dam (NW 1/4 SE 1/4, Section 34, T 2 N, 
R 32 E, WM) to mouth of McKay Creek. 

Measurement, recording and reporting conditions: 

A. Before water use may begin under this permit, the permittee 
shall install a meter or other suitable measuring device as 
approved by the Director. The permittee shall maintain the 
meter or measuring device in good working order, shall keep a 
complete record of the amount of water used each month and 
shall submit a report which includes the recorded water use 
measurements to the Department annually or more frequently as 
may be required by the Director. Further, the Director may 
require the permittee to report general water use information, 
including the place and nature of use of water under the 
permit. 

B. The permittee shall allow the watermaster access to the meter 
or measuring device; provided however, where the meter or 
measuring device is located within a private structure, the 
watermaster shall request access upon reasonable notice . 

Actual construction work shall begin on or before July , 1996, and 
shall be completed on or before October 1, 1997. Complete applicat ion 
of the water to the use shall be made on or before October 1, 1998. 
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Failure to comply with any of the provisions of this permit may result 
in action including, but not limited to, restrictions on the use, civil 
penalties, or cancellation of the permit. 

This permit is for the beneficial use of water without waste. The water 
user is advised that new regulations may require the use of best 
practical technologies or conservation practices to achieve this end. 

By law, the land use associated with this water use must be in 
compliance with statewide land-use goals and any local acknowledged 
land-use plan. 

The use of water allowed herein may be made only at times when 
sufficient water is available to satisfy all prior rights, including 
prior rights for maintaining instream flows . 

The Director of the Water Resources Department has found that the 
proposed use of water described by this permit, as conditioned, will not 
impair or be detrimental to the public interest. 

Issued this date July , 1995. 

Water Resources Department 
Martha 0. Pagel 
Director 
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Memorandum 

Date: July 7, 1995 

To: 

Reed Benson, WaterWatch 
Walt Fite, USBR 
Gail Achterman, Stoel Rives 

FAX NO. 

503-295-2791 
509-454-5611 
503-220-2480 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

From: Steve Bro 

Changes to the 
earlier fax of 

it conditions were made in response to my 
permits for Applications 74318 and 73451. 

The changes made in 74318 (Westland) were based upon Mr. Benson's 
letter of July 5, 1995. A change in Application 73451 was 
requested, by Mike Ladd, to allow for notification to the 
Watermaster that water would be released. 

Please confirm your position to the current language of the draft 
permits for Applications 74318 and 73451 included in this fax. 

A response confirming agreement, at the earliest Monday morning, 
July 10, 1995, will allow the Department to consider action to 
approve Applications 74318, 73451 and Transfer No. 7006. 

Please feel free to contact me if you have questions and I will 
be happy to address any conce~ns you may have. 

Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378-8130 



STATE OF OREGON 

COUNTY OF UMATILLA 

PERMIT TO APPROPRIATE THE PUBLIC WATERS 

THIS PERMIT IS HEREBY ISSUED TO 

UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 
BOISE, IDAHO 83706-1234 

208-378-5322 

to use the waters of MCKAY RESERVOIR CONSTRUCTED UNDER PERMIT R-584, a 
tributary of UMATILLA RIVER, for INSTREAM FISHERY ENHANCEMENT. 

This permit is issued approving Application 73451. The date of priority 
is JUNE 21, 1993. The use is limited to not more than 12,000 ACRE-FEET 
STORED WATER ONLY EACH YEAR, or its equivalent in case of rotation, 
measured at the point of diversion from the source. 

The Bureau shall notify the watermaster 48 hours in advance of the 
release of the water, or lesser time as approved by the watermaster, 
prior to the use of water under this right. 

The point of diversion is located as follows: 

NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, W.M.; 1260 FEET SOUTH AND 
3650 FEET EAST FROM THE WEST 1/4 CORNER OF SECTION 34. 

The use shall conform to such reasonable rotation system as may be 
ordered by the proper state officer. 

A description of the proposed place of use under this permit is as 
follows: 

Umatilla River from the mouth of McKay Creek, (SE 1/4 NW 1/4, 
Section 8, T 2 N, R 32 E, WM) to the mouth of the Umatilla 
River, (NW 1/4 NE 1/4, Section 18, T 5 N, R 28 E, WM) and 
McKay Creek from McKay Dam (NW 1/4 SE 1/4, Section 34, T 2 N, 
R 32 E, WM) to mouth of McKay Creek. 

Measurement, recording and reporting conditions: 

A. Before water use may begin under this permit, the permittee 
shall install a meter or other suitable measuring device as 
approved by the Director. The permittee shall maintain the 
meter or measuring device in good working order, shall keep a 
complete record of the amount of water used each month and 
shall submit a report which includes the recorded water use 
measurements to the Department annually or more frequently as 
may be required by the Director. Further, the Director may 
require the permittee to report general water use information , 
including the place and nature of use of water under the 
permit. 

B. The permittee shall allow the watermaster access to the meter 
or measuring device; provided however, where the meter or 
measuring device is located within a private structure, the 
watermaster shall request access upon reasonable notice. 

Actual construction work shall begin on or before July , 1996, and 
shall be completed on or before October 1, 1997. Complete application 
of the water to the use shall be made on or before October 1, 1998. 
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Failure to comply with any of the provisions of this permit may result 
in action including, but not limited to, restrictions on the use, civil 
penalties, or cancellation of the permit. 

This permit is for the beneficial use of water without waste. The water 
user is advised that new regulations may require the use of best 
practical technologies or conservation practices to achieve this end. 

By law, the land use associated with this water use must be in 
compliance with statewide land-use goals and any ·local acknowledged 
land-use plan. 

The use of water allowed herein may be made only at times when 
sufficient water is available to satisfy all prior rights, including 
prior rights for maintaining instream flows. 

The Director of the Water Resources Department has found that the 
proposed use of water described by this permit, as conditioned, will not 
impair or be detrimental to the public interest. 

Issued this date July , 1995. 

Water Resources Department 
Martha 0. Pagel 
Director 
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STATE OF OREGON 

COUNTY OF UMATILLA 

PERMIT TO APPROPRIATE THE PUBLIC WATERS 

THIS PERMIT IS HEREBY ISSUED TO 

UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 208-378-5322 
BOISE, IDAHO 83706-1234 

to use the waters of MCKAY RESERVOIR, a tributary of UMATILLA RIVER, for 
SUPPLEMENTAL IRRIGATION OF 8800.4 ACRES. 

This permit is issued approving Application 74318. The date of priority 
is JULY 25, 1994. The use is limited to not more than 7215.0 ACRE-FEET 
STORED WATER ONLY EACH YEAR, or its equivalent in case of rotation, 
measured at the point of diversion from the source. USE OF STORED WATER 
UNDER THIS PERMIT SHALL NOT EXCEED 4. 5 ACRE-FEET PER ACRE OF LAND 
IRRIGATED. 

The point of diversion is located as follows: 

NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, W.M.; 1260 FEET ' SOUTH AND 
3650 FEET EAST FROM THE WEST 1/4 CORNER OF SECTION 34. 

The amount of water used for irrigation under this right, together with 
the amount secured under any other right existing for the same lands, is 
limited to a diversion of 4.5 acre-feet for each acre irrigated during 
the irrigation season of each year. Use of water under this permit is 
limited to that period when necessary for beneficial use in conjunction 
with the irrigation of their respective lands . 

The use shall conform to such reasonable rotation system as may be 
ordered by the proper state officer. 

A description of the proposed place of use under this permit is as 
follows : 

NW 1/4 SW 1/4 13.8 
SECTION 3 

SW 1/4 NW 1/4 37.0 
SE 1/4 NW 1/4 37.0 
NE 1/4 SW 1/4 29.1 
NW 1/4 SW 1/4 28.0 
SW 1/4 SW 1/4 38 . 0 
SE 1/4 SW 1/4 1.2 
NE 1/4 SE 1/4 29.8 
NW 1/4 SE 1/4 35 . 1 
SW 1/4 SE 1/4 35.3 
SE 1/4 SE 1/4 29.5 

SECTION 4 
NE 1/4 NE 1/4 21.7 
NW 1/4 NE 1/4 35.0 
SE 1/4 NE 1/4 8.5 
NE 1/4 SE 1/4 21.6 

SECTION 7 
SW 1/4 NW 1/4 14.9 
NW 1/4 SW 1/4 32.4 
SW 1/4 SE 1/4 23 . 0 

SECTION 8 
NE 1/4 NE 1/4 31.0 
NW 1/4 NE 1/4 34.1 
SW 1/4 NE 1/4 35 . 2 
SE 1/4 NE 1/4 29.5 
NE 1/4 NW 1/4 30.7 

ACRES 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 

NW 1/4 NW 1/4 33 . 8 
SW 1/4 NW 1/4 35.9 
SE 1/4 NW 1/4 31.1 
NE 1/4 SW 1/4 28.0 
NW 1/4 SW 1/4 29.8 
SW 1/4 SW 1/4 35.9 
SE 1/4 SW 1/4 31.6 
NE 1/4 SE 1/4 31.1 
NW 1/4 SE 1/4 33.4 
SW 1/4 SE 1/4 35.3 
SE 1/4 SE 1/4 30.6 

SECTION 9 
NE 1/4 NE 1/4 32.5 
NW 1/4 NE 1/4 32.5 
SW 1/4 NE 1/4 32.5 
SE 1/4 NE 1/4 32.5 
NE 1/4 NW 1/4 28.3 
NW 1/4 NW 1/4 33.9 
SW 1/4 NW 1/4 34 . 4 
SE 1/4 NW 1/4 28.8 
NE 1/4 SW 1/4 31.9 
NW 1/4 SW 1/4 32.5 
SW 1/4 SW 1/4 32.4 
SE 1/4 SW 1/4 31.9 
NE 1/4 SE 1/4 1.4 
NW 1/4 SE 1/4 39.6 
SW 1/4 SE 1/4 4.4 

SECTION 10 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 

ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
ACRES 
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SW 1/4 SE 1/4 29.5 ACRES 
SE 1/4 SE 1/4 31. 0 ACRES 

SECTION 13 
NW 1/4 NE 1/4 38.0 ACRES SW 1/4 NW 1/4 35.1 ACRES 
SW 1/4 NE 1/4 38.0 ACRES SE 1/4 NW 1/4 21.4 ACRES 
NE 1/4 NW 1/4 31.3 ACRES NE 1/4 SW 1/4 26.5 ACRES 
NW 1/4 NW 1/4 31.3 ACRES NW 1/4 SW 1/4 27.6 ACRES 
SW 1/4 NW 1/4 31.2 ACRES SW 1/4 SW 1/4 38.3 ACRES 
SE 1/4 NW 1/4 31.2 ACRES SE 1/4 SW 1/4 38.8 ACRES 
NE 1/4 SW 1/4 31. 2 ACRES NE 1/4 SE 1/4 27.6 ACRES 
NW 1/4 SW 1/4 31.4 ACRES NW 1/4 SE 1/4· 32.5 ACRES 
SW 1/4 SW 1/4 31. 2 ACRES SW 1/4 SE 1/4 26 . 4 ACRES 
SE 1/4 SW 1/4 31.2 ACRES SE 1/4 SE 1/4 26.2 ACRES 

SECTION 15 SECTION 23 
NE 1/4 NE 1/4 30.2 ACRES NE 1/4 NE 1/4 30.0 ACRES 
NW 1/4 NE 1/4 32 . 0 ACRES NW 1/4 NE 1/4 30.4 ACRES 
SW 1/4 NE 1/4 31.4 ACRES SW 1/4 NE 1/4 38.4 ACRES 
SE 1/4 NE 1/4 31.4 ACRES SE 1/4 NE 1/4 32.4 ACRES 
NE 1/4 NW 1/4 29.8 ACRES NE 1/4 NW 1/4 32.0 ACRES 
NW 1/4 NW 1/4 32.2 ACRES NW 1/4 NW 1/4 30.4 ACRES 
SW 1/4 NW 1/4 33.5 ACRES SW 1/4 NW 1/4 34.0 ACRES 
SE 1/4 NW 1/4 29.5 ACRES SE 1/4 NW 1/4 38.4 ACRES 
NE 1/4 SW 1/4 29.6 ACRES NE 1/4 SW 1/4 36.5 ACRES 
NW 1/4 SW 1/4 32.2 ACRES NW 1/4 SW 1/4 29.3 ACRES 
SW 1/4 SW 1/4 34.2 ACRES SW 1/4 SW 1/4 32.8 ACRES 
SE 1/4 SW 1/4 29.0 ACRES SE 1/4 SW 1/4 40.0 ACRES 
NE 1/4 SE 1/4 31.2 ACRES NE 1/4 SE 1/4 30.1 ACRES 
NW 1/4 SE 1/4 31.2 ACRES NW 1/4 SE 1/4 35.4 ACRES 
SW 1/4 SE 1/4 31. 5 ACRES SW 1/4 SE, 1/4 40.0 ACRES 
SE 1/4 SE 1/4 31. 2 ACRES SE 1/4 SE 1/4 33.6 ACRES 

SECTION 16 SECTION 25 
NE 1/4 NE 1/4 30.4 ACRES 

NE 1/4 NE 1/4 29 . 0 ACRES NW 1/4 NE 1/4 35.7 ACRES 
NW 1/4 NE 1/4 19 . 0 ACRES SW 1/4 NE 1/4 35.2 ACRES 
SW 1/4 NE 1/4 21.0 ACRES SE 1/4 NE 1/4 28.4 ACRES 
SE 1/4 NE 1/4 25.0 ACRES NE 1/4 NW 1/4 23.1 ACRES 
NE 1/4 SW 1/4 10.1 ACRES NW 1/4 NW 1/4 30.2 ACRES 
SE 1/4 SW 1/4 5.8 ACRES SW 1/4 NW 1/4 39.1 ACRES 
NE 1/4 SE 1/4 34.6 ACRES SE 1/4 NW 1/4 38 . 7 ACRES 
NW 1/4 SE 1/4 40.0 ACRES NE 1/4 SW 1/4 21.3 ACRES 
SW 1/4 SE 1/4 35 . 9 ACRES NW 1/4 SW 1/4 24.7 ACRES 
SE 1/4 SE 1/4 24.5 ACRES SW 1/4 SW 1/4 0 . 2 ACRES 

SECTION 17 SE 1/4 SW 1/4 26.3 ACRES 
NE 1/4 NE 1/4 31.4 ACRES NE 1/4 SE 1/4 30.0 ACRES 
NW 1/4 NE 1/4 34 . 3 ACRES NW 1/4 SE 1/4 29.8 ACRES 
SW 1/4 NE 1/4 31. 4 ACRES SW 1/4 SE 1/4 40.0 ACRES 
SE 1/4 NE 1/4 31. 0 ACRES SE 1/4 SE 1/4 33.6 ACRES 
NE 1/4 NW 1/4 31. 4 ACRES SECTION 26 
NW 1/4 NW 1/4 31.5 ACRES NE 1/4 NE 1/4 38.0 ACRES 
SW 1/4 NW 1/4 32.6 ACRES NW 1/4 NE 1/4 27.6 ACRES 
SE 1/4 NW 1/4 31.4 ACRES SW 1/4 NE 1/4 37.7 ACRES 
NE 1/4 SW 1/4 31. 3 ACRES SE 1/4 NE 1/4 22 . 4 ACRES 
NW 1/4 SW 1/4 31. 2 ACRES NE 1/4 NW 1/4 30.6 ACRES 
SW 1/4 SW 1/4 31.2 ACRES NW 1/4 NW 1/4 30.6 ACRES 
SE 1/4 SW 1/4 31. 3 ACRES SW 1/4 NW 1/4 30.6 ACRES 
NE 1/4 SE 1/4 31.3 ACRES SE 1/4 NW 1/4 30.6 ACRES 
NW 1/4 SE 1/4 31. 2 ACRES NE 1/4 SW 1/4 33.5 ACRES 
SW 1/4 SE 1/4 31.3 ACRES NW 1/4 SW 1/4 31.1 ACRES 
SE 1/4 SE 1/4 31.3 ACRES SW 1/4 SW 1/4 35.3 ACRES 

SECTION 21 SE 1/4 SW 1/4 28.2 ACRES 
NE 1/4 SE 1/4 37.4 ACRES 

NE 1/4 NE 1/4 32.5 ACRES NW 1/4 SE llL_~o . o ACRES 
NW 1/4 NE 1/4 32.5 ACRES SW 1/4 SE 1/4 17.6 ACRES 
SW 1/4 NE 1/4 32.5 ACRES SE 1/4 SE 1/4 13 . 0 ACRES 
SE 1/4 NE 1/4 32.5 ACRES SECTION 27 
NE 1/4 NW 1/4 31. 2 ACRES 
NW 1/4 NW 1/4 31. 5 ACRES 
SW 1/4 NW 1/4 31. 5 ACRES 
SE 1/4 NW 1/4 31. 2 ACRES 

SECTION 22 
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NE 1/4 NE 1/4 30.6 ACRES NE 1/4 NE 1/4 5.6 ACRES 
NW 1/4 NE 1/4 30.6 ACRES SW 1/4 NE 1/4 30.4 ACRES 
SW 1/4 NE 1/4 31. 6 ACRES SE 1/4 NE 1/4 37.0 ACRES 
SE 1/4 NE 1/4 31.6 ACRES SW 1/4 NW 1/4 6.5 ACRES 
NE 1/4 NW 1/4 30.7 ACRES SE 1/4 NW 1/4 19.7 ACRES 
NW 1/4 NW 1/4 30.7 ACRES NE 1/4 SW 1/4 39.8 ACRES 
SW 1/4 NW 1/4 30.7 ACRES NW 1/4 SW 1/4 so.a ACRES 
SE 1/4 NW 1/4 30.7 ACRES SW 1/4 SW 1/4 37.2 ACRES 
NE 1/4 SW 1/4 30.5 ACRES SE l/4 SW 1/4 21.4 ACRES 
NW 1/4 SW 1/4 30.2 ACRES NE 1/4 SE 1/4 38.1 ACRES 
SW 1/4 SW 1/4 34.3 ACRES NW 1/4 SE 1/4 40.0 ACRES 
SE 1/4 SW 1/4 34.5 ACRES SW 1/4 SE 1/4 37.7 ACRES 
NE 1/4 SE 1/4 27.2 ACRES SE 1/4 SE 1/4 35.6 ACRES 
NW 1/4 SE 1/4 28.0 ACRES SECTION 19 
SW 1/4 SE 1/4 31.2 ACRES NE 1/4 NE 1/4 38.1 ACRES 
SE 1/4 SE 1/4 30.9 ACRES NW 1/4 NE 1/4 39.8 ACRES 

SECTION 28 SW 1/4 NE 1/4 40.0 ACRES 
NE 1/4 NE 1/4 31. 8 ACRES SW 1/4 NE 1/4 40.0 ACRES 
NW 1/4 NE 1/4 31. 0 ACRES NE 1/4 SW 1/4 31. 6 ACRES 
SW 1/4 NE 1/4 30.6 ACRES NW 1/4 SW 1/4 35.0 ACRES 
SE 1/4 NE 1/4 31.3 ACRES SW 1/4 SW 1/4 39 . 8 ACRES 
NE 1/4 NW 1/4 29.4 ACRES SE 1/4 SW 1/4 40.0 ACRES 
NW 1/4 NW 1/4 33.1 ACRES NE 1/4 SE 1/4 40.0 ACRES 
SW 1/4 NW 1/4 33.1 ACRES NW 1/4 SE 1/4 36.7 ACRES 
SE 1/4 NW 1/4 29.4 ACRES SW 1/4 SE 1/4 25 . 9 ACRES 

SECTION 29 SE 1/4 SE 1/4 37.6 ACRES 
NE 1/4 NE 1/4 31. 0 ACRES SECTION 20 
NW 1/4 NE 1/4 40.0 ACRES NE 1/4 NW 1/4 13.1 ACRES 
SW 1/4 NE 1/4 36.4 ACRES NW 1/4 NW 1/4 40.0 ACRES 
SE 1/4 NE 1/4 34.4 ACRES SW 1/4 NW 1/4 39.8 ACRES 
NE 1/4 NW 1/4 31. 6 ACRES SE 1/4 NW 1/4 10.2 ACRES 
NW 1/4 NW 1/4 31.2 ACRES NE 1/4 SW 1/4 12.0 ACRES 
SW 1/4 NW 1/4 32.8 ACRES NW 1/4 SW 1/4 39.3 ACRES 
SE 1/4 NW 1/4 38.1 ACRES SW 1/4 SW 1/4 38.8 ACRES 
NE 1/4 SW 1/4 39.8 ACRES SE 1/4 SW 1/4 6.4 ACRES 
NW 1/4 SW 1/4 29.0 ACRES SECTION 21 
SW 1/4 SW 1/4 30.2 ACRES NE 1/4 NW 1/4 2.1 ACRES 
SE 1/4 SW 1/4 31. 6 ACRES NW 1/4 NW 1/4 22.6 ACRES 

SECTION 35 SW 1/4 NW 1/4 4.8 ACRES 
NE 1/4 NE 1/4 30 . 3 ACRES SECTION 28 
NW 1/4 NE 1/4 39.3 ACRES NE 1/4 NE 1/4 39.7 ACRES 
SW 1/4 NE 1/4 38.0 ACRES NW 1/4 NE 1/4 34.0 ACRES 
SE 1/4 NE 1/4 31.2 ACRES SW 1/4 NE 1/4 29.1 ACRES 
NE 1/4 NW 1/4 40.0 ACRES SE 1/4 NE 1/4 36.7 ACRES 
NW 1/4 NW 1/4 29.2 ACRES NE 1/4 NW 1/4 39.7 ACRES 
SW 1/4 NW 1/4 32.4 ACRES NW 1/4 NW 1/4 38.9 ACRES 
SE 1/4 NW 1/4 38.0 ACRES SW 1/4 NW 1/4 39 . 6 ACRES 
NE 1/4 SW 1/4 12.5 ACRES SE 1/4 NW 1/4 33.6 ACRES 
NE 1/4 SE 1/4 28.8 ACRES NE 1/4 SW 1/4 32.6 ACRES 
NW 1/4 SE 1/4 38.0 ACRES NW 1/4 SW 1/4 38 . 9 ACRES 
SW 1/4 SE 1/4 28.6 ACRES SW 1/4 SW 1/4 40.0 ACRES 
SE 1/4 SE 1/4 40.0 ACRES SE 1/4 SW 1/4 31. 2 ACRES 

SECTION 36 SECTION 29 
TOWNSHIP 3 NORTH, RANGE 2 8 EAST, NE 1/4 NE 1/4 38.6 ACRES 
WM NW 1/4 NE 1/4 34 . 0 ACRES 

SW 1/4 NE 1/4 33.2 ACRES 
SW 1/4 SW 1/4 7.0 ACRES SE 1/4 NE 1/4 39 . 2 ACRES 

SECTION 16 NE 1/4 NW 1/4 38.0 ACRES 
NW 1/4 SW 1/4 26.S ACRES NW 1/4 NW 1/4 53.7 ACRES 
SW 1/4 SW 1/4 26.2 ACRES SW 1/4 NW 1/4 44.8 ACRES 
SW 1/4 SE 1/4 36.7 ACRES SE 1/4 NW 1/4 29.6 ACRES 
SE 1/4 SE 1/4 18.5 ACRES NE 1/4 SE 1/4 37.2 ACRES 

SECTION 17 NW 1/4 SE 1/4 31. 8 ACRES 
NE 1/4 SE 1/4 23.2 ACRES SW 1/4 SE 1/4 31. 2 ACRES 
SE 1/4 SE 1/4 23.1 ACRES SE 1/4 SE 1/4 40.0 ACRES 

SECTION 18 SECTION 30 
TOWNSHIP 3 NORTH, RANGE 2 9 
EAST, WM 



Measurement, recording and reporting conditions, [ID 00 ill ~ TI 
A. Before water use may begin under this permit, the permittee 

shall install a meter or other suitable measuring device as 
approved by the Director. The permittee shall maintain the 
meter or measuring device in good working order, shall keep a 
complete record of the amount of water used each month and 
shall submit a report which includes the recorded water use 
measurements to the Department annually or more frequently as 
may be required by the Director. Further, the Director may 
require the permittee to report general water use information, 
including the place and nature of use of water under the 
permit . 

B. The permittee shall allow the watermaster access to the meter 
or measuring device; provided however, where the meter or 
measuring device is located within a private structure, the 
watermaster shall request access upon reasonable notice. 

The use of water under this permit is subject to the terms and 
conditions of Contract No. 5-07-10-Wl077 or a satisfactory replacement 
between the Bureau of Reclamation and Westland Irrigation District, a 
copy of which is on file in the records of the Water Resources 
Department. 

Use of McKay Reservoir water for irrigation on the lands listed in this 
permit and the lands within the federally recognized boundaries of 
Westland Irrigation District, not including, water delivered under 
contracts with individual landowners or ditch companies whose lands lie 
within the district boundaries for water from McKay Reservoir, shall not 
exceed 26,568 acre-feet annually during the life of this permit. If 
this limit is reached in any year, water may not be delivered under this 
permit for the remainder of that year. 

Water use under this permit may commence only after final state approval 
of a transfer T7006 and permit application 73451. This permit shall 
terminate immediately if Westland Irrigation District ceases to make 10 
percent of its contracted and reserved stored water in McKay Reservoir, 
up to 2950 acre feet, available for fishery enhancement, or if Westland 
or Teel Irrigation District challenges fishery enhancement releases from 
McKay Reservoir. 

This permit shall terminate 60 days after the U.S. Interior Department 
makes a final decision on the Westland Irrigation District's request for 
approval to expand its boundaries, but in no event later than October 
31, 1997. The Director may extend this permit for up to one year if the 
Bureau of Reclamation files a new permit application for lands covered 
by this permit and included in the boundary of the Westland Irrigation 
District to allow time for the new application to be reviewed. This 
permit shall be extended only for lands covered by the new permit 
application. 

This right is limited to any deficiency in the available supply of any 
prior right existing for the same land. 

In the event of a request for a change in point of appropriation, an 
additional point of appropriation or alteration of the appropriation 
facility associated with this authorized diversion, the quantity of 
water allowed herein, together with any other right, shall not exceed 
the capacity of the facility at the time of perfection of this right. 

Actual construction work shall begin on or before July , 1996, and 
shall be completed on or before October 31, 1997. Complete application 
of the water to the use shall be made on or before October 31, 1997. 

Failure to comply with any of the provisions of this permit may result 
in action including, but not limited to, restrictions on the use, civil 
penalties, or cancellation of the permit. 



This permit is for the beneficial use of water without waste. The water 
user is advised that new regulations may require the use of best 
practical technologies or conservation practices to achieve this end . 

By law, the land use associated with this water use must be in 
compliance with statewide land-use goals and any local acknowledged 
land-use plan. 

The use of water allowed herein may be made only at times when 
sufficient water is available to satisfy all prior rights, including 
prior rights for maintaining instream flows. 

The Director of the Water Resources Department has found that the 
proposed use of water described by this permit, as conditioned, will not 
impair or be detrimental to· the public interest. 

Issued this date June 

es ces 
Martha O. Pagel 
Director 

Application 74318 
Basin 7 

, 1995. 

Water Resources Department 
Volume 4 McKay Creek & Misc 

PERMIT 
District 5 
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August 13, 1993 

Mr. Phil Graf 
Regional Water Rights Officer 
U.S. Bureau of Reclamation 
1150 North Curtis Road 
Boise, ID 83706-1234 

Reference: Number 73451 

Dear Mr. Graf: 

Oregon 
WATER 

RESOURCES 

~EPARTMENT 

This letter informs you of the current status of your application for a 
water use permit and accompanies the Satisfactory Report of Technical 
Review For Water Use Permit (s). We apologize for the delay in 
transmitting this information and Report to you and for any inconvenience 
the wait may have caused you. 

The enclosed Report of Technical Review is the Department's summary of 
a specialized analysis of various legal and scientific aspects of your 
application and proposed water use. We are required by the state of 
Oregon's administrative rules (in OAR 690-11-160) to conduct this 
official technical review of each application submitted to the Oregon 
Water Resources Department for a water use permit. This process was 
designed to insure that your application receives a fair evaluation and 
to secure protection of existing water rights and of the public at large. 

AS THE RESULT OF OUR TECHNICAL EVALUATION OF YOUR APPLICATION, WE HAVE 
DETERMINED THAT YOUR APPLICATION SATISFIES THE REQUIREMENTS OF THE 
TECHNICAL REVIEW. 

The Department will now move your application to the next phase of 
processing. This phase includes a public interest review of your 
p:r;:.oposed water use. No final action may be taken on your application 
until the public interest review is completed. 

You should also note that the Report of Technical Review describes 
conditions currently anticipated which may limit the water use proposed 
in your application. 

If you wish to object to any of the analyses contained in the Report, you 
must submit your objection to the Department in writing within 60 days 
of the date of mailing of this Report or by the date specified below. 
Your objection must allege that the technical review is defective and you 
may also submit evidence which demonstrates that your proposed water use 
will not impair or be detrimental to the public interest. 

Copies of the Report of Technical Review will be distributed to all 
persons who have filed comments or otherwise expressed an interest in the 
water use proposed in your application. Interested parties 
must also submit their objections within the prescribed 
objection period. Those objections must allege that the 
technical review is defective and/or that the proposed water 
use may impair or be detrimental to the public interest. 

3850 Portland Rd N E 
Sa lem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



If an objection contains allegations that the technical review is 
defective, it must be accompanied by facts which support such 
allegations. If an objection contains allegations that the proposed 
water use may impair or be detrimental to the public interest, the 
objection must specify the particular public interest standards which 
apply as set out in Oregon Revised Statutes (ORS 537.170(5)) and Oregon 
Administrative Rules (OAR 690-11-195) and state facts showing .~ow such 
standards would be violated. t 

All evidence and objections must be received by our Salem office no later 
than 5: 00 p .m. on or before October 15, 1993 or the Department may 
presume there is no opposition to any of the analyses set out in the 
technical review report. Evidence and objections must be addressed and 
delivered to: Oregon Water Resources Department, Water Rights Section, 
3850 Portland Road, Northeast, Salem, Oregon 97310. 

If objections and evidence are submitted on or before the above time and 
date, the Director of the Water Resources Department will evaluate each 
issue raised in the objections and either accept or deny them. Objectors 
are encouraged to indicate whether they would be interested in resolving 
their concerns through alternative dispute resolution. 

If any of the objections are denied, the objector will be allowed thirty 
days to submit a protest to the denial. The protest must meet the 
standards set forth in OAR 690-02-030 through 080. 

If you have any questions, please feel free to telephone me or any of the 
Department's Water Rights Section staff. My telephone number is 378-
3739, in Salem, or you may call toll free from within the state to 1-800-
624-3199. 

Sincerely, 

Manager 
Water Rights Division 

Enclosures 

\ 
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Report Date: August 13, 1993 

OREGON WATER RESOURCES DEPARTMENT 

SATISFACTORY REPORT OF TECHNICAL REVIEW 

FOR WATER USE PERMIT(S) 

OBJECTIONS TO THE PROPOSED WATER USE AS DESCRIBED BELCM MUST BE RECEIVED IN 
WRITING BY THE OREGON WATER RESOURCES DEPARTMENT. 3850 Pm.Tl.AND ROAD N.E .. 
SALEM. OREGON 97310. BY 5 P.H. ON OR BEFORE October 15. 1993. 

1. APPLICATION FILE NUMBER - s 73451 

2. MINIMUM APPLICATION INFORMATION 

Applicant name/address/county/phone: 

U. S. Bureau of Reclamation 
1150 N. CUrtis Road 
Boise, ID 83706-1234 

Umatilla County 208-378-5322 

Date application received for filing and/or tentative date 
of priority: 6/21/1993 

SOURCE: McKay Reservoir constructed under permit R-584, 
tributary to Umatilla River. 

Purpose and/or use: instream fishery enhancement 

Flow: 12,000 ACRE-FEET STORED WATER ONLY. 

Point of Diversion Location: NW 1/4 SE 1/4, Section 34, T 2 
N, R 32 E, WM. 

Place of use: 
Umatilla River from the mouth of McKay Creek, 
(SE 1/4 NW 1/4, Section 8, T 2 N, R 32 E, WM) 
to the mouth of the Umatilla River, (NW 1/4 
NE 1/4, Section 18, T 5 N, R 28 E, WM) and 
McKay Creek from McKay Dam (~"'W 1/4 SE 1/4, 
Section 34, T 2 N, R 32 E, WM) to mouth of 
McKay Creek. 



SURFACE WATER AVAILABILITY 

Water is likely available in excess of needs for all existing 
rights 80% of the time during each monthly period. 

Water availability tables are available in the application . file 
and may be reviewed in the office of the Water Resources l 
Department in Salem. 

CONFLICTS WI TH OTHER WATER RIGHTS: 

There are existing rights from this point of diversion. 

There are e x isting water rights appurtenant to the 
lands d e scribe d i n the application. 

REPORT CONCLUSIONS : 

Water in the amount of 12,000 ACRE-FEET is likely available for 
the normal period of use. Therefore, the Director finds that 
water is available in sufficient amount and during periods which 
will reasonably support the proposed use . 

THE PROPOSED WATER USE, AS CONDITIONED, SATISFIES THE 
REQUIREMENTS OF THIS TECHNICAL REVIEW. 

This Report of Technical Review sets out the Director'·s technical 
analysis of the application. In addition to this technical 
analysis, the Director will evaluate this application to 
determine whether the proposed water use might impair or be 
detrimental to the public interest under the standards set out in 
ORS 537.170(5) and OAR 690-11-195. Matters relating to public 
interest in the proposed water use which are raised in objections 
will be evaluated followi ng the 60-day objection period. 
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PROPOSED PERMIT CONDITIONS 

Application: 73451 

The following conditions will apply to water use under the 
permit, and will appear in the permit, if issued. ·"1 

~ 

1. Use of water under this permit is subject to all prior 
rights. 

2. Period of allowed use: year round 

3. Volume of use: 12,000 acre-feet stored water only. 

4. Measurement, recording and reporting conditions: 

A. Before water use may begin under this permit, the 
permittee shall install a meter or other suitable 
measuring device as approved by the Director. The 
permittee shall maintain the meter or measuring 
device in good working order, shall keep a 
complete record of the amount of water used each 
month and shall submit a report which includes the 
recorded water use measurements to the Department 
annually or more frequently as may be required by 
the Director. Further, the Director may require 
the permittee to report general water use 
information, including the place and nature of use 
of water under the permit. 

B. The permittee shall allow the watermaster access 
to the meter or measuring device; provided 
however, where the meter or measuring device is 
located within a private structure, the 
watermaster shall request access upon reasonable 
notice. 

5. Secondary releases authorized under this permit will be 
scheduled as needed for fisher benefits. Releases to 
be made in a manner to enhance fishery in Umatilla 
River downstream of McKay Dam. The Bureau of 
Reclamation after consultation with the Oregon 
Department of Fish and Wildlife and the Confederated 
Tribes of the Umatilla Indian Reservation will 
determine the flows needed for fish purposes. The 
permittee shall notify the watermaster two full working 
days prior to releasing flows for fish purposes. 



6. Water use development requirements: 

A) 

B) 

C) 

Begin construction by (one year from issuance of 
permit). 

Complete construction by October 1, 1995. 

1 Completely apply the water to beneficial use by 
October 1, 1996. 

7. Failure to comply with any of the provisions of the 
permit may result in action including, but not limited 
to, restrictions on the use, penalties, or cancellation 
of the permit. 

8. The permit is for the beneficial use of water without 
waste. The water user is advised that new regulations 
may require the use of best practical technologies or 
conservation practices to achieve this end. 

9. The use shall conform to such reasonable rotation 
system as may be ordered by the proper state officer. 

10. In the event of a request for a change in point of 
appropriation, an additional point of appropriation or 
alteration of the appropriation facility associated 
with this authorized diversion, the quantity of water 
allowed herein, together with any other right, shall 
not exceed the capacity of the facility at the time of 
perfection of this right. 

' 







November 26, 1996 

Laura A. Schroeder 
Schroeder Law Offices 
P.O. Box 1392 
Hermiston, OR 97838 

RE: Transfer 7006 and File 73451 

Dear Laura: 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

Thank you for your letter of October 11, 1996. I apologize for 
the delay in responding. 

We have investigated your suggestion that water released from 
McKay Reservoir for fish and wildlife purposes is illegal. I am 
enclosing a portion of the Reclamation Authorization Act adopted 
in 1975. Title III of the Act reauthorized the project to 
specifically include the use of water for fish and wildlife. 
Therefore, both transfer 7006 and water right file 73451 
authorize uses which are allowed. 

We will not be proposing cancellation of either the transfer or 
water right permit. Please contact either Tom Paul or myself if 
there are other reasons for which you feel that either the 
transfer or permit are inappropriate. 

gche~edl:, 

1 Ric ar D. Bai ey, 
Administrator 
Water Rights Division 

RDB/dpc 
enclosure 
cc: Tom Paul 

Files 

Commerce Building 
158 12th Street NE 
Salem, OR 97310-0210 
(503) 378-3739 
FAX (503) 378-8130 
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Mar. 11 RECLAMATION AUTHORIZATION ACT P.L. 94-228 

SEC. :W3. The interest rate used for purpof-;cs of co111p11ting iuterest llJtereSt rate. 
<luring construction a.nd interest on the unpaid balance of the capital 
costs allocated to inte.rest-benring features of the works 11uthorizell 
herein shall be determined by the Secretary of the Treasury, as of the 
beginning of the fiscal year in which construction is initiated, on the 
basis of the computed average interest rate payable· by the Treasury 
upon its outstanding marketable public obligo.tions, which are neither 
due nor callable for redemption for fifteen years from date of issue. 

SEc. 20-1. There is hereby authorized to be appropriated for con• 
!-.itruction of works authorized by this title the sum of $41000,000 
(January 1975 price levels) plus or minus such amounts as may be 
justified by reason of ordinar;, fluctuations in construction costs as 
indicated by engineering cost indexes 11.pplicable to the types of con• 
struction involved herein. 

TITLE III 

:llC K.\Y D,\)1 ,\Nl> RESF.R\-OlR, mu:ooN 

Ste. 301. )kKay Thi.m and Reservoir. Umatilla project, Oregon, is 43 use 
hereby reauthorized for the purposes of irrigation, flood control. fish 6l6ww,. 
and wildlife , recreation, and safety of dams, and the costs thereof ::hall 
be tealloca.tecl among these purposes by the Secretary of the Interior 
(hereinafter referred to as the "~ecretary"), in a mannei· co11:::istent 
,"t"ith the pro\"isiom of this title. 

St:c. 302. The S:crctary is a11thorizecl to perform modifications to 43 use 
the $pilhvay strncture nt ~1cKay Da.111 as he determines to be reason - 616W\'(-I. 
ably required for _safety of the dam f1:0111 failur~ due to o,·ertopping 
I,,· potential floocl inflows to the re:o;~t·\-o!l·. 

· SEc. :3():1. ~ot to exceed six thousand acre-feet of storn,~e capo.city 43 use 
in ~kKaY Reservoir shall be allocated for the prirna1·y purpo::;e of 616ww-Z. 
retaining.and regulating flood flo\\" 5. 

SEc. 30-!. Cost:: incurred in tl1e moclifirntio11 of :.fcKay Dnrn to 43 USC 
insure its safetv from failure shn.11 be nn11reimhmsnble and nonrecmn- 616ww-3. 
able_ A11 o{her-costs of )1c1':av Dain nnd Resen-oi1·. heretofore or here-
inafter inC\lrred. $hnll be aiiocnted among- the nuth~ri%cd p11rpose:: 
scn·ed b\· the dn.m and re5€tvoir in nccorc1nnce with stn.ndard cost 
allocntioi1 p1·oced11res: nnd the joint costs nllo~atecl to flood control. 
1·ecreation. and fish and \,·ilcllife shall be nonrcimbursa.ble. 

St:c. :30;;_ The, Secretan· is ,rnt!toi-ized to enter into amendator\· 43 use 
repnyment i:ontrncts with thr St anfield ancl \Vestland Irri;.:,1tioi1 616ww-4.. 
Districts. or other water u~et~. if nppropriat~, to secure the return of 
reimbm-sahlc irrigation construction and operation an<l maintenance 
costs nrisin!! from the modificatioi1 and reallocation of )kK:1y Dam 
nnd Resen-'oir . 

Sr.c. '.=;Of;. There is hereby n11thor-izecl to be appropriated for mod - 43 USC 
ification of )kKav Dam the sum of Sl.100,000 (based on .Jnh- 197:i 616ww-s. 
prices), plns or niinm such amounts, if any, as may be just.ifled by 
renson of cha.no-es in construction costs as ind icated bv engineerin:..:: 
cost indexes applicable to the tvpes o~ construction i~n-~h-ed. an~. i11 
nd<litio11 the>reco snms ~ may be 1·rci111red fo r n:)c>rat10n :mcl rnainte-
nnncc of )fcl~ay Dnm ,,nd Resen·oi r. 

90 STAT. 207 
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RECEIVED 
OCT 18 1996 

ATER RESOURCES DEPt 
SALEM, OREGON 

Martha Pagel, Director 

~ scHROEDER 
~~, LAW O F F I C E S 

3355 N.E. DA V IS 
PORTLAND. OR 97232 

TELEPHONE (503) 232-7110 
FAX (503 ) 238-4076 

P.O. BOX 1392 
115 W. HERM ISTON AYE. 

SU ITE 140 
HERM ISTON. OR 97838 

TELEPHONE (54 1) 564-9290 
FAX (54 1) 564-0158 

October 11, 1996 

Oregon Water Resources Department 
158 12th Street NE 
Salem, OR 97310-0210 

Dear Director: 

Re: Special Order Volume 49, Page 206 (McKay storage) 
Permit 51676 (McKay use) 

Pursuant to the referenced order, the US Bureau of Reclamation had to complete the 
change ordered at Volume 49, Page 206 on or before October 1, 1996. In addition the US 
Bureau of Reclamation had to begin construction on Permit 51676 by October 1, 1996. These 
orders should be canceled for the following reasons: 

The US Bureau of Reclamation has not succeeded in obtaining the federal legislation it 
needs to accomplish the change provided in Special Order Volume 49, Page 206 within the time 
allowed. Federal authorizing legislation for McKay Reservoir is limited to supplemental 
irrigation and does not include an authorized use for "in stream fishery enhancement releases" as 
confirmed by federal attorney general opinion. 

Under the Permit 51676, the US Bureau of Reclamation is releasing the storage waters 
for in stream uses without providing a contract for the in stream water use. Given the 
Department's policy to require contracts in addition to water permits for release from McKay 
storage, we would expect the Department to immediately undertake to cancel the referenced 
order and to further take enforcement action against the US Bureau of Reclamation for its 
continued unauthorized use. 

Please provide a response to the undersigned at my Hermiston address. If you would 
require an Affidavit from me to begin the cancellation proceedings, I would be happy to provide 
it. 



RECEI 
OCT 18 1996 

rER RESOURCES OEPT, 
-- nEGON Sr.\..\:.IVl, u n 

STATE OF OREGON 

COUNTY OF UMATILLA 

ORDER APPROVING A CHANGE IN CHARACTER OF USE 

Pursuant to ORS 540.510 to 540.530, after notice was given and 
objections having been resolved, and finding that no injury to 
existing water rights would result, this order approves, as 
conditioned or limited herein , TRANSFER 7006 submitted by 

UNITED STATES OF AMERICA 
acting through the REGIONAL DIRECTOR 
PACIFIC NORTHWEST REGION, BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 
BOISE, IDAHO 83706-1234 . 

The right to be modified, as evidenced by Certif icate 68258, was 
perfected under Permit R-584 with a date of priority of SEPTEMBER 9, 
1920. The right allows th~ storage of water from MCKAY CREEK , a 
tributary of the UMATILLA RIVER, for SUPPLEMENTAL IRRIGATION. This 
right is limited to 73,840 ACRE FEET, if available at the authorized 
point of diversion, MCKAY DAM, or its equivalent in case of rotation, 
measured at the point of diversion from the source. 

The use shall conform to any reasonable rotation system ordered by the 
proper state officer. 

The reservoir is located as follows: 

W½ 
NW¼ SE¼ 

SECTION 2 

E½ 
NE¼ NW¼ 

SECTION 3 

NE¼ 
SECTION 10 

SW¼ NE¼ 
NW¼ 
S½ 

SECTION 11 

E½ NW¼ 
E½ SW¼ 

E½ 
SECTION 14 

N½ 
SECTION 23 

TOWNSHIP 1 NORTH, RANGE 32 EAST, 
W.M. 

SE¼ SW¼ 
SE¼ 

SECTION 34 

SW¼ 
SW¼ SE¼ 

SECTION 35 
TOWNSHIP 2 NORTH, RANGE 32 EAST, 

W. M. 

The right to store and use the water for the above purpose is 
restricted to beneficial use o n the lands or place of use described. 

T-7006.LHN Special Order Volume 49, Page 206 
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The applicant proposes to change the character of use from storage for 
supplemental irrigation to storage for SUPPLEMENTAL IRRIGATION OR 
INSTREAM FISHERY ENHANCEMENT RELEASES. 

THIS CHANGE TO AN EXISTING WATER RIGHT MAY BE MADE PROVIDED THE 
FOLLOWING CONDITION IS MET BY THE WATER USER: 

1. The proposed change shall be completed on or before October 1, 
1996. 

Certificate 68258 is canceled. When satisfactory proof of the 
completed change is received, a new certificate confirming this water 
right will be issued . 

a ffixed 

WITNESS 

;ta; 
the signature of the Water Resources Director, 

II. !tlf~ 
J 

fMa~ 

T-7006 . LHN Special Order Volume 49, Page 207 

:,· 



( 

1--..J 

'II l I 1u1 I Jll~l LJ 
' 

STATE OF OREGON 
JUL 1 9 1995 

COUNTY OF UMATILLA 

PERMIT TO APPROPRIATE THE PUBLrc!L::l v •-:-=iu u !....:JL 

THI S PERMIT I S HEREBY ISSUED TO 

UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
115 0 NORTH CURTIS ROAD 
BOISE, I DAHO 83706-1234 

--- -- --. -·----------

208-3 78-5322 

to u se the wa t ers of MCKAY RESERVOIR CONSTRUCTED>ERMIT R-584, a 
tributary of UMATI LLA RIVER , for INSTREAM FISHER~EMENT. 

Thi s permit is issued approving App l ication 734511te of priority 
is JUNE 21, 1993 . The use is limited to not rnore,000 ACRE-FEET 
STORED WATER ONLY EACH YEAR, or its equivalent~ of rotation, 
measured at t h e point of diversion from the sour< 

The Bureau shall notify the watermaster 48 houdvance of t he 
release of t he water, or lesser time as approvee watermaster, 
prior to the use of wat e r under this r ight . 

The point of diversion is located as follows: 

NW 1 /4 SE 1 / 4, SECTION 34, T 2 N, R 32 E, W.MFEET SOUTH AND 
3650 FEET EAST FROM THE WEST 1/4 CORNER OF SECTIC 

The use shall conform to such reasonable rota~ern as may b e 
ordered by the proper state officer. 

A description of the proposed place of use und permit is a s 
follows: 

Umatilla River from the mouth of McKay ;SE 1/4 NW 1 / 4, 
Section 8, T 2 N, R 32 E, WM) to the· the Umatilla 
River , (NW 1/4 NE 1/4 , Sec t ion 18, T 28 E, WM) and 
McKay Creek from McKay Darn (NW 1 / 4 SE lion 34 , T 2 N, 
R 32 E, WM) to mouth o f McKay Creek. 

Measurement , recording and reporting conditions : 

A. Befo re water use may begin under this ~he permittee 
shall install a meter o r other suitabl~ng device as 
approved by the Director. The permit ti maintain the 
meter or measuring device in good workir shall keep a 
complete record of t he amount of wate~ch month and 
shall submit a report wh ich includes ttied water use 
measu rements to the Department annually frequently as 
may be required by the Director . Furtl Direc t or may 
requ ire the permittee to report general~ information, 
including the place and nature ·of useer under the 
permit . 

B . The permittee shall allow the watermaste to the meter 
or measuring device; provided however ,the meter or 
measuring device is located within a Ptructure , the 
watermaster shall request access upon re notice. 

Actual construction work shall begin on or befor1 , 1996, and 
shall be completed on or before October 1, 1997. = application 
of the water to the use shall be made on or beforr 1, 1998 . 

Appl ication 73451 Water Resources Department PERMIT 51676 
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PAGE TWO 

Failure t ', with any of the provisions of this permit may result 
in action g , but not limited to, restrictions on the use, civil 
penaltiespellation of the permit. 

This permt the beneficial use of water without waste. The water 
user is , that new regulations may require the use of best 
practicalogies or conservation practices to achieve this end. 

By law, d use associated with this water use must be in 
compliancetatewide land-use goals and any local acknowledged 
land-use J 

The use r allowed herein may be made only at times when 
sufficien1is available to satisfy all prior rights, including 
prior rig~aintaining instream flows. 

The Di rec the Water Resources Department has found that the 
proposed uter described by this permit, as conditioned, will not 
impair orimental to the public interest. 

Issued th~uly //, 1995. 

xtfL-
Water Res~partment 
Martha 0. 
Director 

Applicati< 
Basin 7 

Water Resources Department 
Volume 4 McKay Creek & Misc 

PE<RMIT 51676 
District 5 

( 

( 
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STATE OF OREGON 

COUNTY OF UMATILLA 

PERMIT TO APPROPRIATE THE PUBLIC WATERS 

THIS PERMIT IS HEREBY ISSUED TO 

BUREAU OF RECLAMATION 
U.S.A., PACIFIC NW REGION 208-334-1165 
BOX 043-550, WEST FORT STREET 
BOISE, IDAHO 83724-0043 

to use the waters of COLUMBIA RIVER , a tributary of PACIFIC OCEAN, 
for UMATILLA RIVER INSTREAM FLOW ENHANCEMENT THROUGH AN EXCHANGE 
WITH IRRIGATION WATER FROM THE UMATILLA RIVER. Such use is to 
implement the Bureau of Reclamation's Umatilla Basin Project, Phase 
II, authorized by Congress as P.L. 100-557, Sections 201 through 
213, and shall be consistent with said legislation. 

This permit is issued approving Application 71293. The date of 
priority is FEBRUARY 14, 1991. The use is limited to not more than 
240.0 CUBIC FEET PER SECOND, or its equivalent in case of rotation, 
measured at the point of diversion from the source. 

The point of diversion is located as follows: 

COLUMBIA RIVER PUMP SITE - SE 1/4 SE 1/4 , SECTION 12, T 5 N, R 
29 E, W. M. 

,, 

Divert water at the Columbia River Pump Site, convey and 
release the waters in Cold Springs Reservoir for use in 
the Hermiston Irrigation District; convey and release the 
waters into the Stanfield Irrigation District system . 

The applicant shall install, operate and mainta in fish screening 
devices to the specifications of the National Marine Fisheries 
Service prior to the diversion of water for beneficial use. 

The use shall conform to such reasonable rotation system as may b e 
ordered by the proper state officer. 

The place of use and benefitted stream reach is for flows to be 
maintained in the Umatilla River from the Furnish Canal diversion 
at approximately River Mile 32.3 in the SW 1/4 Section 31, T 3 N, 
R JOE, W.M. to its confluence with the Columbia River, located in 
the SE 1/4 SE 1/4, Section 18, T 5 N, R 28 E, W.M. The reaches of 
McKay Creek and the Umatilla River from McKay Reservoir to the 
Furnish Canal diversion are benefitted to the extent tha t exchange 
storage releases are protected from diversion by all appropriators 
throughout the reach. 

Actual construction work shall begin on or before April 
and sha ll be completed on or before October 1, 1996. 
application cf the water to ~he use shbll be ~ude un 
October 1, 1996. 

21, 199 3, 
Complete 

c..)'.C befc:c 

Phase II project completion will be dependent upon further 
appropriations for funding from Congress, and thus may requ ire 
extensions of the time limits imposed above. Requests for such 
extensions will be evaluated s ubject to the requirements of ORS 
537.230 . 

This permit is for the beneficial use of water without waste. The 
water user is advised that new regulations may require the use of 
best practical technologies or conservation practices to achieve 
this end. 

Application 71293 Water Resources Department Permit 51439 
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By law, the land use associated with this water use must be in 
compliance with statewide land-use goals and any local acknowledged 
land-use plan. 

For Hermiston Irrigation District, the total quantity diverted from 
the Columbia River for exchange together with diversions of direct 
flow from the Umatilla River during a complete year shall be no 
greater than the limits of their Oregon water rights. 

For Stanfield Irrigation District, the total quantity diverted from 
the Columbia River during a complete year, together with diversions 
from direct flow from the Umatilla River shall be equal to its 
legal historical average supply of Umatilla River and McKay 
Reservoir water. This amount shall not be greater than 34,70 0 
acre-feet and shall be consistent with the legal limits of State of 
Oregon water rights. 

To the extent permitted by federal law, the permittee shall corr.ply 
with the requirements of the Oregon Conservation Plan for the 
Umatilla River Basin as it is developed; and, to the extent that 
said plan prescribes compliance schedules to achieve conservation 
standards, the permittee shall comply with said schedules. 

The right to use water under this permit is contingent upon the 
establishment and continued operation of a system to monitor and 
regulate all project related water supplies, as prescribed in 
Section 203 of P.L. 100-557. · 

The final certification of this water right shall be reviewed by 
the Water Resources Commission. The public shall ~t that time hav e 
the right to provide factual information about water use under the 
permit to the Water Resources Commission. 

The Water Resources Commission reviewed and approved this proposal 
on Ma rch 13, 1992. 

Issued this date, April 21, 1992. 

Water Resources Department 
William H. Young 
Director 
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BEFORE THE WATER RESOURCES 
DIRECTOR OF OREGON 

UMATILLA COUNTY 

IN THE MATTER OF AN APPLICATION IN THE 
NAME OF U.S. BUREAU OF RECLAMATION FOR 
APPROVAL OF AN EXCHANGE OF WATER 

ORDER APPROVING 
TRANSFER 6621E 

on October 9, 1991, an application for transfer was filed in the 
office of the Water Resources Director by the Regional Director, 
Pacific Northwest Region, United States of America, Bureau of 
Reclamation for approval of an exchange of water, pursuant to the 
provisions of ORS 540.533 through 540.543. Such use is to 
implement the Bureau of Reclamation's Umatilla Basin Project, Phase 
II, authorized by Congress as P.L. 100-557, Sections 201 through 
213, and shall be consistent with said legislation. 

On February 14, 1991, Application 71293 was filed in the name of 
the U.S. Bureau of Reclamation (USBOR), proposing the use of 240.0 
cubic feet per second of water from the Columbia River for Umatilla 
River instream flow enhancement through an exchange with irrigation 
water from the Umatilla River. ~ 

The place of use and benefitted stream reach is for flows to be 
maintained in the Umatilla River from the Furnish Canal diversion 
at approximately River Mile 32.3 in the SW 1/4 Section 31, T 3 N, 
R JOE, W.M. to its confluence with the Columbia River, located 
within SE 1/4 SE 1/4, Section 18, T 5 N, R 28 E, W.M. The reaches 
of McKay Creek and the Umatilla River from McKay Reservoir to the 
Furnish Canal diversion are benefitted to the extent that exchange 
storage releases are protected from diversion by all appropriators 
throughout the reach. 

The point of diversion is located as follows: 

COLUMBIA RIVER PUMP SITE - SE 1/ 4 SE 1/ 4, SECTION 12, T 5 N, R 
29 E, W.M. 

The applicant proposes the exchange of waters because it cannot 
economically convey Columbia River water to the points of use in 
the Umatilla River and water from the Columbia River is not 
biologically suited for anadromous fish in the Umatilla River. 
Waters subject to diversion under rights described by the decrees 
and permits, which proof of beneficial use has been approved by the 
director are listed below, would remain in McKay Creek and Umatilla 
River and be replaced by waters pumped from the Columbia River 
under Application 71293, Permit 51439. 

The water exchange will take place between the USBOR and users of 
diversions and water rights as follows: 

HERMISTON IRRIGATION DISTRICT 

Maxwell Canal - SW 1/4, Section 28, T 4 N, R 28 E, W.M. 

A right to the water from the Umatilla River for irrigation with a 
priority of November 14, 1894, tabulated under the name of United 
States of America recorded in Volume 3, Page 242, Decree of the 
Circuit Court for Umatilla County dated September 9, 1916. 
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A right to the water from the Umatilla River for irrigation with a 
priority of February 25, 1904, tabulated under the name of United 
States of America recorded in Volume 3, Page 242, Decree of the 
Circuit Court for Umatilla County dated September 9, 1916. 

Feed Canal - SW 1/4, Section 22, T 3 N, R 29 E, W.M. 

A right to the water from the Umatilla River for irrigation with a 
priority of September 6, 1905, tabulated under the name of United 
States of America recorded in Volume 3, Page 242 through 245, 
Decree of the Circuit Court for Umatilla County dated September 9, 
1916. 

STANFIELD IRRIGATION DISTRICT 

Furnish Canal - SW 1/4, Section 31, T 3 N, R 30 E , W.M. 

A right to the water from the Umatilla River for irrigation with a 
priority of March a, 1905, tabula ted under the name of Furnish 
Ditch Company recorded in Volume 3, Page 233 , Decree of the Circuit 
Court for Umatilla County dated September 9, 1916. 

A right to the water from the Umatilla River for irrigation with a 
priority of March 8, 1905, tabulated under the name of Stanfield 
Irrigation District recorded in Volume 15, Page 433, Supplemental 
Findings of Fact and Order of Determination of the State Engineer 
of the State of Oregon dated December 15, 1953. 

Permit 41015, which proof of beneficial use has been approved by 
the director, to the water from the Umatilla River for irrigation 
with a priority of June 23, 1965. 

McKay Reservoir - s 1/2, Section 34, T 2 N, R 32 E, W.M. 

Permit R-584, which proof of beneficial use has been approved by 
the director, for the storage of wat~r from McKay Creek for 
supplemental irrigation with a priority of September 9, 192 0 . 

Permit 7400, which proof of beneficial use has been approved by the 
director, for the use of stored water from McKay Reservoir for 
supplemental irrigation with a priority of July 1, 1924. 

Any additional water rights that may be granted to 
Rec lamation ~or supplemental Stanfield Irrigation 
irrigation from McKay reservoir. 

Bureau of 
District 

Notice of the application for Transfer 6621E pursuant to ORS 
540.535, was published in the Hermiston Herald, a newspaper having 
general circulation in the area in which the water users involved 
in the exchange are located, for a period of three consecutive 
weeks in the issues of March 17, 24, and 31, 1992. 

The Water Resources Commission reviewed and approved this 
application on March 13, 1992. 

It appearing that the proposed exchange of waters may be made 
without injury to existing rights, the application should be 
approved. 

NOW THEREFORE, it is hereby ORDERED that the proposed exchange of 
waters is approved, subject to the conditions herein, and as 
follows: 

Such use is to implement the Bureau of Reclamation's Umatilla Basin 
Project, Phase II, authorized by Congress as P.L . 100-557, Sections 
201 through 213, and shall be consistent with said legislation. 
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The total amounts of water that can be diverted from the Columbia 
River as described above shall not exceed 240. 0 cfs and sha ll 
reduce the appropriations under existing rights from the Umatill a 
River and McKay Reservoir in accordance with the following: 

For Hermiston Irrigation District, the total quantity diverted 
from the Columbia River for exchange, together with diversions 
of direct flow from the Umatilla River during a complete yea r 
shall be no greater than the limits of their water rights. To 
operate the exchange, Hermiston Irrigation District wi ll 
divert from the mainstem Umatilla River only those flows i n 
excess of the flows needed for fish. These flows will be as 
determined by Oregon Department of Fish and Wildlife and the 
Confederated Tribes of the Umatilla Indian Reservation. 
Columbia River water would be pumped into Cold Spring s 
Reservoir to replace foregone diversions. 

For Stanfield Irrigation District, the total quantity diverted 
from the Columbia River during a complete year, together with 
diversions from direct flow from the Umatilla River shall be 
the lesser of 34,700 acre-feet or the legal limits of State of 
Oregon water rights. 

To operate the exchange, Stanfield Irrigation District wi ll 
forego its 38% share of storage in McKay Reservoir and divert 
from the mainstem Umatilla River only those flows in excess of 
the flows needed for fish. These flow needs will be 
determined by Oregon Department of Fish and Wildlife and the 
Confederated Tribes of the Umatilla Indian Reservation. ,. 

The construction work shall be completed and the exchange of waters 
made on or before October 1, 1997. 

Phase II project completion will be dependent upon further 
appropriations for funding from Congress, and thus may require 
extensions of the time limits imposed above. Requests for 
such extensions will be evaluated subject to the requirements 
of ORS 540.537. 

In order to achieve effective water management for the exchange 
project and to allow the Watermaster the ability to regulate the 
amount of water being diverted from the Columbia River and t o 
shepherd and monitor the exchange and maintain the water in stream, 
telemetric measuring devices connected with the BOR' s HYDROMET 
system and other suitable gaging stations and water measuring 
devices shall be put into operation, to the satisfaction of the 
watermaster, prior to any diversion of water under t he exchange at 
the following locations: 

HYDROMET gaging stations identified in the FEIS and required: 

1. Westland Canal Nr. Echo 
2. Furnish Canal Nr. Echo 
3. Feed Canal Nr. Echo 
4. West Extens.ion I.D. Canal Nr. Umatill;i 
5. Maxwell Canal Nr. Hermiston (if diversion continues) 
6. Inflow pumped into Cold Springs Reservoir from Columbi a 
7 . Inflow pumped into Stanfield I.D. system from Columbia 
8. West Extension Exchange pumps 
9 . Cold Springs Reservoir elevation 
10. McKay Reservoir elevation 
11. Umatilla River at Pendleton 
12 . Umatilla River at Yoakum 
13 . Umatilla River above Feed Canal Nr. Ec!.o 
14. Umatilla River at Umatilla 
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Gaging stations, currently with HYDROMET capabilities, with 
c ontinuing operation required: 

1. McKay Creek at Pendleton (reservoir outflow) 
2. McKay Creek Nr. Pilot Rock (reservoir inflow) 

Gag i ng stations, to be installed with HYDROMET capabilities : 

1. Dillon Canal Nr. Echo 
2 . Allen Canal Nr. Echo 
3. "A" line canal at Cold Springs Rese rv o ir 
4 . Umatilla River at Umatilla Meadows Nr. Sta nfi e ld 
5. Umatilla River Nr. Cottonwood Bend 
6. Birch Creek Nr. Rieth 

Pump sta tion that may need HYDROMET capabi l ities: 

1. Brown/Prior pumping station #1 

After consultation with the Oversight Committee, the waterrnaster 
may add, change, or eliminate gaging stations or water measuring 
devices as needed to properly administer the exchange. 

I n addition to the gaging stations required to record flows wi thi n 
the Umatilla River system, the diversion from the Columbi a River 
shall be metered to monitor the exchange of water. 

Prior to the exchange of water or adjustments on the exchange of 
water allowed under this order the Bureau of Reclamation shall get 
approval from the watermaster, and provide reasonable notice to 
irrigation districts, ditch companies, and other parties that may 
be impacted. An emergency procedure will be developed by the 
Watermaster, BOR, and the Oversight Committee. 

The applicant is authorized to divert up to 240 cfs of water at the 
Columbia River Pump Site, convey and release the waters in Cold 
Springs Reservoir for use in the Hermiston Irrigation District, and 
to release the waters into the Stanfield Irrigation District 
system. 

The exchange is for Umatilla River water with priority dates o f 
1894, 1904, 1905 and 1965, and for water releases from storage in 
McKay Reservoir under Bureau of Reclamation contracts and Oregon 
water rights. The exchange shall not occur until such time as the 
water rights ...._from the Umatilla River and McKay Reservoir are 
perfected. 

The amount of water under this exchange to be left in the Umatilla 
River from foregone diversions and McKay storage shall be 
determined by the Oregon Department of Fish and Wildlife (ODFW) and 
the Confederated Tribes of the Umatilla Indian Reservation (CTUIR). 
The natural flows left in the Umatilla River for fish flows under 
the exchange shall retain the priority date and rate and duty 
limitations of the water rights involved in the exchange and shall 
be prot ected from appr opriation by all other users. The wa t er 
released from McKay Reservoir for fish flows uncier this exchange 
shall be protected by the Watermaster from appropriation by all 
other users at any time during the year when ODFW and CTUIR 
determine that flows are needed for fish purposes. 

Th e " o v e rsight committee" established in the FEIS shall be ope n t o 
i nt e r e sted parties and shall assist in the following: 

1. Developing operational objectives used in determining the 
actual operation plan for exchange of pumped and storage 
release waters. 
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2. Developing and implementing an operational model. 

3. Analyzing and advising BOR of potential impacts to the 
project of proposed district boundary expansions or other 
proposed changes. 

4. Identifying and securing the 
monitoring and regulating all 
and operations, including 
requirements. 

resources necessary for 
project-related supplies 
reporting and staffing 

5. Other duties as is appropriate. 

Upon receipt of proof satisfactory to the Water Resources 
Commission that water has been .used under the exchange for the 
purpose of and within the limitations of Permit 51439 and this 
order, the Water Resources Commission shall issue a confirming 
Certificate of Water Right. 

Dated at Salem, Oregon, this 21st day of April, 1992. 

TRANSFER 6621E 

William H. Young 
Director 
Water Resources Department 
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E .. 
United States Department of the Interior 

BUREAU OF RECLAMATION 

SEP 1 8 1997 
WATER RESOURGE:::; UEPT. 

SALEM, OREGON . 

IN REPLY 
REFER TO: 

PN-3110 
WTR-1.10 

Mr. Larry Nunn 
Oregon Water Resources Department 
158 12th Street NE 
Salem OR 97310-0210 

Pacific Northwe t Region 
1150 North Curtis Road 
Boise, Idaho 83706-1234 

SEP f 5 1997 

Subject: "Form B" Notice of Completion of Construction, Permit 51676, Application 73451 , 
Umatilla Basin Project, Oregon (Water Rights) 

Dear Mr. Nunn 

Enclosed is completed "Form B" Notice for the subject permit. The permit is for use of waters 

from McKay Reservoir for instream fishery enhancement. If you have any question, please 

contact Phillip E. Graf, PN-3110 at 208-378-5322 or 208-378-5305 Fax. 

Enclosure 

cc: Tony Justus 
Oregon Water Resources Department 
3920 Westgate 
Pendleton OR 97801 

(w/encl. to ea.) 

Sincerely, 

?Jl.J Vvle~ 
Richard M. Rigby 
Program Manager 
Water Rights and Aquisitions 

Bruce Estes 
CWRE 
6293 Sunnyview Road, NE 
Salem OR 97305 



E E. 
SEP 1 8 1997 

VATER RESOURCES iJEPl. 
Form C <~ 9-m SA ~ 

IMPORTANT-This form is a notice to the Water Resources Director that permittee is ready to make 1na 'g~ GO 
to the extent to which the water has actually been applied to the intended use under the terms of the permit. Permittee is 
cautioned that Certificate of Water Right will be issued based on the extent of the quantity and use as determined by the 
final proof inspection and survey which will be made in response to the filing of this Form C. 
NOTE: In the case of an irrigation permit, this Form C should not be mailed to the Water Resources Department until all 

of the land described in the permit, which it is intended to irrigate under this permit at any time, has actually been 
irrigated. 
Fill out, detach and mall to the Water Resources Department, Salem, OR 97310. when all of the water has been applied. · 

Application No . .. ........... ............ .... . 

NOTICE OF COMPLETE APPLICATION OF WATER TO A BENEFICIAL USE 

I, .................... .. .................... .. .................... .... ........................ .. ....................... . , the holder of Permit No. 

to appropriate the public waters of the state of Oregon, completely applied the waters to a beneficial use in 

accordance with the terms of said permit, on the .......... .... .... ... ... day of .. .. .... .......... ......... .. ............................. , 19 .... .... . 

Remarks: 

IN WITNESS WHEREOF, I have hereunto set my hand this .. .. ............ day of ........... ............ .. .... .. .... . , 19 ........ . 

(Signature of Applicant) (Address ) 

Form B (690-9-77 ) Application No . .. .. .?.}A.~L ........ .. . 
NOTICE OF COMPLETION OF CONSTRUCTION 

I, ..... ~~.~~'.:.~~ ... ~~ .... R.~.~~1 .......................................................... .... .. 1 the holder of Permit No. 51676 

to appropriate the public waters of the state of Oregon, completed the construction of the works described 

therein on the ...... .. J1?.~ ....... .... day of ...... .. Au_gµ.$. .t ......................................... , 19 ... 97. .. 

Remarks : .... .. <:.O.IIlP.J,..e.~.~·q ···~Q.TIS.t.t"JJ.C: .t .ion .. 0£ .. ne.c..essar.y .. de.liv.ery. ... f.a~•il•it·ies- ·············· ..... ................. ... . 
If the works have less capacity than described in the permit , or you have definitely abandoned part of the proposed devPlop• 

ment, you should so state in order that our records may not be unnecessarily encumbered . 

..... J:2-~~~~ IL.a
7
v~ .. ~~~~~~t~ .. s.et my ha·~·~.:~.~~~:::~~:5::~;~.:.;; .. ~?·;~~.~·~::::~.·.i.~.·.·.·.·.·;.;./;/:7:: 

(S ig n a t u r e of Applicant~\ (Address) 

Fill out, detach and mall to the Water Resources Department, Salem, OR 97310, when construction work Is completed. 

Form A (690-9- 77 ) Application No . .............. .... ..... .... .. . 

_ . .. NOTICE OF BEGINNING OF CONSTRUCTION 

I, ... ............ ..................... ..... .. .... ............. ... ................................................... , the holder of -Permit No. 

to appropriate the public waters of the state of Oregon, began the actual construction of the works described 

therein on the .... .... .. .... .............. day of ............. .... ............................................... , 19 ........ . 

Remarks: ......... ........................ .. .... .... .. ........................ .. ........ .. ..... .... ........... ...... .. .... .. ............................... .. .................. .. ...... ... .. 
The appropriator must state the manner of beg inning of construction, the amount of work completed and the ty pe of equipment 

acquired for the water sy stem up to the date of this statement, a nd any additional information which shows a substant ial beginning of construction as 

au thorized b y y our perm it . 

IN WITNESS WHEREOF; I have hereunto set my hand this ................ day of ............ ............. .. ... .. .... .. , 19 .. ...... . 

(Sig n a ture of Applkant) (Address) 

Fill out, detach and mall to the Water Resources Department, Salem, OR 97310, when construction work Is ber;nn. 



Application No. ____ 7.,___,_~""""--Lj'-----'[;"-----'-J ______ _ 

State of Oregon 

WATER RESOURCES DEPARTMENT 

Application for a Permit to Appropriate Su .... -- ,,.,.,..,_-rl{\ 

United States of America, acting through the Regional 
Applicant(slacific Northwest Region, Bureau of Reclamation 

(Pleasedrint or type - use dark ink) 

Mailing Address: _11_5_0_N_o_rt_h_C_u_r_t ,_· s_R_o_a ___________________ _ 
Boise, Idaho 83706-1234 208-378-5322 

City State Zip Daytime Phone No.· 

I (We) make application for a permit to appropriate the following described waters of the State of Oregon: 

I. SOURCE OF WATER for the proposed use:_M_c_K_a_y_R_e_s_e_r_v_o_ir_, _________ _ 

a tributary of Uma ti 11 a River 

acre-feet 
2. TOTAL AMOUNT OF WATER to be applied to beneficial use: 12,00J -x;:'tlr;ri<xjetttp~x 

>s~252Sijll, OR ______ gallonsyer minute. If water is to be used fr.om more than one source, 
givethequantityofwaterfromeach: IZ,000 acre-feet of stored water only 

3. INTENDED USE(s) OF WATER: To use stored water for 

fishery enhancement releases 

instream 

If for more than one use, give the quantity of water from each source for each use; _____ _ 

If for DOMESTIC use, state the number of households to be supplied; _____ N/_A ___ _ 

If for MUNICIPAL OR QUASI-MUNICIPAL use, state the present population to be served, 
and an estimate of the future requirements; ( List population projections, water needs, anticipated areas 
to be provided water.) 

N/A 

If for MINING use, state the nature (gold, silver, etc.) of the mines to be served; __ N_/_A ___ _ 

If for IRRIGATION, or other land area use, state the TOTAL number of acres to be developed 
under each use; 

Irrigation --1:U~------------
Other (describe) instream fishery enhancement releases 



4. DESCRIPTION OF WA TER DELIVER Y SYSTEM: Include dimensions and type of construc­
tion of diversion works, length and dimensions of supply ditches or pipelines, size and type of pump 
and motor. If for irrigation, describe the type of system (i.e.,flood, wheel line, hand line, drip, other). 

Water released at McKay Dam outlet works through jet f low valve into McKay 
Creek to flow to the mouth of the Umatilla River. 

5. PROJECT SCHED ULE: (List month and year) 

Proposed date construction work will begin_C_o_m_p_l_e_t_e_d _______ _ 

Proposed date construction work will be completed Comp l eted 
Proposed date water use will be completed December 1, 1994 

NOTE: A map prepared by a Certified Water Right Examiner (CWRE) and a complete legal descrip­
tion of the subject property are required under ORS 537.140 and OAR 690 as a part of your 
application. The legal description may be copied from your deed, title insurance policy, or land sales 
contract. 

To be provided under a separate cover . 

6. a) In the event any deficiencies are noted involving the application map enclosed herein, please return 
the map with instructions for correction to (check one): 

__ __,Applicant X CWRE ____ Other (Identify in REMARKS section) 

b) In the event any deficiencies are noted involving the application. please return the application with 
instructions for correction to ( check one): 

X Applicant ___ CWRE ____ Other (Identify in REMARKS section) 

7. Are all lands involved ( including the proposed diversion site, place of use, and access for conveying 
the water) under your ownership? No . If not, list in the REMARKS section below, or on 
an attached sheet, the names and mailing addresses of the legal owners of all property involved in the 
proposed development. 



REMARKS: See attached . 

Signature Date 

NOTE: The permit, when issued, is for the beneficial use of water without waste. By law, the land use 
associated with this water use must be in compliance with statewide land-use goals and any local acknow­
ledged land-use plan. It is possible the land use you propose may not be allowed if it is not in keeping 
with the goals and acknowledged plan. Your city or county planning agency can advise you about the 
land-use plan in your area. 

Signature of Co-Applicant, if any Date 



FOR WATER RESOURCES DEPARTMENT USE ONLY 

Dear Applicant: 

I certify that I have examined the foregoing application, together with the accompanying informa­
tion, and am returning it to you for: 

In order to retain its tentative priority, this application must be returned with the requested 
corrections or additions on or before: 

--~---------' 19 __ . 

WITNESS my hand this ___ day of _________ , 19 __ . 

Water Resources Director 

By: ________________ _ 

This instrument was first received in the office of the Water Resources Director at SA UZ" M 

Oregon, on the l Kru day of ::JD\\,\ E' , 19 ~3 , at I z~ 30 o'clock, _e_ M. 

APPLICATION NO: ---+-'2-=~=--y_,___~------'-I __ _ PERMIT NO: _______ _ 

A:APPFORM 9/89 



JUN 21 1993 
WATER RESOURCES DEPT. 

SA EM, OREGON 
Remarks (attached to Application for a Permit to Appropriate 
Surface Water where the source of the water is McKay Reservoir): 

The proposed site of diversion, McKay Dam outlet works, is owned 
by the United States. The place of use is beneath the high water 
maker of McKay Creek and the Umatilla River below McKay Dam. 

The Bureau of Reclamation desires the operational flexibility to 
release as needed some McKay reservoir stored waters for 
downstream flow enhancement purposes pending completion of the 
Umatilla Basin Project. Oregon State Water Resources Department 
rules reportedly do not permit temporary changes in place or 
purpose of use; consequently, as a matter of comity, the Bureau 
of Reclamation has prepared these applications in a manner 
intended to assure, to the maximum feasible extent, consistency 
between ongoing Federal project operations and Oregon practices 
and procedures. Neither this application nor any permit issued 
pursuant to this application should be construed, however, to 
represent an irreversible or irretrievable commitment of the 
subject waters under any applicable Federal law. The Bureau of 
Reclamation expressly reserves the right to amend this 
application and to apply in the future for other water right 
changes involving these or other waters in order to provide for 
effective multi-purpose Federal project operations in the public 
interest. 

Secondary releases authorized under permit will be scheduled as 
needed for fishery benefits. Releases to be made in a manner to / 
enhance fishery in McKay Creek and Umatilla River downstream of 
McKay Dam. The Bureau of Reclamation after consultation with the 
Oregon Department of Fish and Wildlife and the Confederated 
Tribes of the Umatilla Indian Reservation will determine the 
flows needed for fish purposes. Prior to fishery targe~ed 
releases the Watermaster will be notified to enable protection 
of the releases from adverse diversion. 

Releases to benefit the Umatilla River from the mouth of McKay 
Creek, mile post 50.6, (SE1/4NW1/4, Section 8, T. 2 N., R. 32 E., 
W.M.) to the mouth of the Umatilla River, mile post o.o, 
(NW1/4NE1/4, Section 18, T. 5 N., R. 28 E., W.M.) and McKay Creek 
from McKay Dam,mile post 6.1, (NW1/4SE1/4, Section 34, T. 2N., 
R. 32 E., W.M.) to mouth of McKay Creek, mile post o.o. 

. N 7 ~'1S-I 
Application °· 

Permit No. 



Al.JG 02 '93 04=17PM DIV OF WPANDL 

AUGUST 2, 1993, FAX 503-378-8130 

Steve Brown 
OWRD 

P. 1 

Steve, please substitute this entire paragraph for our third paragraph in our 
remarks which accompanied Application 73451. 

Mika Ladd tells me this refers to Condition Number S of the proposed permit 
condit1ons relat1ng to Application 73451. 

Secondary releases authorized under pennit will be scheduled as needed for 
fishery benefits. Releases to be made in I manner to enhance fishery in the 
Umatilla River downstream of McKay Dam. The Bureau of Reclamation after 
consultation wfth the Oregon Department of Fish and Wildlife and the 
Confederated Tribes of the U1at1 1a Indian Rese~vat1on w111 determine the 
flows needed for fish purposes. Tha W1ter111aste will approve and, to the 
extant of available resources, protect releases for fish purposes proy1dtd 
that the Watermaster receives adequate notice of such planned releases two 
full regular working days 1n advance, or sooner by Watermaster approval , in 
order to verify entitlements and •obilize personnel ] 

An official 1etter w111 follow through normal channels . 

t)+ 
;111p E. Graf 

Regional Water Rights Officer 
U. s. Bureau of Reclamation 



STOEL ~IVES BOLEY ~:· 
JONES &CR.EY 

SL ITE 2300 
STA:--DARD I:--SLRA'.':CE CE:--TE R 

900 SW FIFTH AVE~t.:E 
PORTLAND. OR EGO'.': 97204-1268 

Teleph one f 5031 22-1- 3380 
Tdecop,a (503 ) 220-2U0 

Cable La wport 
Telex i03455 

Writers 86JSC~~~umbu 

MAY 19 1994 May 6, 1994 
NATER Kt..:>vUlivt!:> DEPT 

SALEM, OREGON • 
VIA FACSIMILE AND U.S. MAIL 

Mr. Reed Marbut 
Administrator 
Water Resources/ Adjudication Section 
Oregon Water Resources Department 
The Commerce Building 
158 12th Street NE 
Salem, OR 97310 

Re: Stanfield and Westland Irrigation Districts; Request for 
Withdrawal of Objections to Application No. 7J451 

Dear Reed: 

On February 8, 1994, we submitted a letter to you on behalf of Stanfield 
Irrigation District and Westland Irrigation District requesting withdrawal of protests filed 
on the United States Bureau of Reclamation Transfer Application No. T-7006. In that _ 
letter, we indicated that the Districts also had decided to withdraw their objections to the 
Bureau's application no. 73451 for a new permit · to use water released from McKay 
Reservoir for instream flows. 

In our February 8 letter, we indicated that no formal request for 
withdrawal was necessary for the October 15 objections because objections are not 
subject to contested case rules. This statement has apparently generated some confusion 
as to whether the objections are still pending before the Department. The purpose of this 
letter is to notify you of the Districts' request that the Department not take further action 
on the objections and to consider the objections to be withdrawn. This has been the 
Districts ' intent all along. 

Please call me if you have any questions a 

WHH:mjm 
cc: Ms. Becky Heirs 

Mr. Walt Fite 
Mr. Reed Benson 
Mr. Thomas G. Myrum 

SEATTLE . 
WASH INGTON 

SELLE VUE, 
WASHINGTON 

VANCOUVE R. 
WASHINGTON 

8O1SE, 
IDAHO 

SALT LAKE CITY, 
UTAH 

WASHINGTON, 
DISTRICT OF COLUMBIA 



.. 
THEODORE R. KULONGOS.KI 
ATTORNEY GENERAL 

I 00 Justice Building 
I 162 Court Street NE 
Salem, Oregon 973 I 0 
FAX: (503) 378-'.3802 
TDD : (503) 378-5938 THOMAS A. BALMER 

DEPUTY ATTORNEY GENERAL 

DATE: 

TO: 

FROM: 

DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

MEMORANDUM 

May 11, 1994 

Reed Marbut, Administrator 
Water Rights Division 
Water Resources Department 

Stephen E.A. Sanders 
Assistant Attorney e 
Natural Resources ection 

SUBJECT: BOR and the Umatilla Basin Project 
DOJ File No. 690-303-NR00S-93 

Telephone: (503) 378-6986 

You have asked whether the Bureau of Reclamation (BOR) must comply with state 
water law in the administration of water rights that have been granted for the use of water 
in the Umatilla Basin Project. I understand this project includes the right to store water 
in the McKay and Cold Springs reservoirs and the right to irrigate lands in the Westland, 
Stanfield, Hermiston and West Extension Irrigation Districts. Further, I understand that a 
dispute has developed between the irrigation districts and the BOR about use of water outside 
the districts' boundaries. Lastly, I understand the Umatilla Tribes' interest in providing 
water for _their hatchery fish program and the BOR' s new goal to provide water for 
environmental enhancement are elements of the this dispute. 

It has been suggested that the districts could II quit claim II or II assign" their water 
rights to the BOR, which could in turn unilaterally reallocate that water to instream flows. 
I conclude that there is no "quit claim" process for water rights , and that "assignment" of 
these water rights to the BOR could not serve as a legal mechanism to accomplish the stated 
goals. There are legal mechanisms to transfer water rights from one use to another pursuant 
to state law; until those mechanisms have been complied with, no reallocation of water is 
permitted, including water currently allocated and used within the BOR project. 

The BOR operates under the authority of the federal Reclamation Act. Section 8 of 
that Act provides that 

Nothing in the Act shall be construed as affecting or intended to affect or 
to in any way interfere with the laws of any State or Territory relating to 
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the control, appropriation, use or distribution of water used in irrigation, 
or any vested right acquired thereunder, and the Secretary of Interior, in 
carrying out the provisions of this Act, shall proceed in conformity with 
such laws * * *. 

32 Stat 390, § 8. 

The water rights in question have been acquired pursuant to Oregon law. Any 
possible ambiguity about whether transfers of water rights to other uses is also subject to 
state law was resolved in United States v. Alpine Land & Reservoir Co., 697 F2d 851, 858 
(9th Cir 1983). The court held that "the conspicuous absence [in federal reclamation law] of 
transfer procedures, taken in conjunction with the clear general deference to state water law, 
impels the conclusion that Congress intended transfers to be subject to state water law." 

Under state water law, there is no mechanism that would allow a "quit claim" of a 
water right, per se. Of course, a landowner could "quit claim" title to the property to which 
a water right was appurtenant to the BOR. That would have the effect of "quit claiming" the 
water right, but would not allow the use of the water on a place different, or for a purpose 
different than specified in the right. 

Similarly, water right holders may "assign" their water right permits to the BOR 
pursuant to ORS 537.220, but that would only have the effect of changing the party to whom 
the department would be required to send official notices regarding when and under what 
circumstances the appropriation was required to be perfected. See Green v. Wheeler, 254 
Or 424 (1969) . No change of use or place of use can be accomplished by assignment of a 
permit. 

Determining the legal or equitable ownership of a water right is neither easy nor 
necessarily helpful. Merely because one "owns" a water right does not allow that person 
to transfer the right to other uses without compliance with state law. Within an irrigation 
district, the owner could be either the person to whose land the water right is appurtenant 
or the district. The answer likely depends on the contractual arrangement between the 
landowners and the district. See, e.g., In Re Water Rights of Willow Creek, 119 Or 155, 
188, ff (1925). Although the BOR is often listed on the certificate or permit as the owner 
of the right, the BOR has no ownership interest in either the water or the water right. 
U oder the Reclamation Act, the appropriation of the water was made for the land owners not 
the BOR. Nebraska v. Wyoming, 325 US 589 , 614, 89 LEd 1815 , 1829 (1945). The BOR 
may own storage water rights where they own the storage facility. Id. 

In any case, the ownership of the right is not legally dispositive for purposes of 
transfer of the right from irtj.gation to some other use such as instream flow . Regardless 
of ownership of the right, the department is not allowed to transfer a right without the 
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permission of the deeded owner of the property to which the water right is appurtenant. 
OAR 690-15-060(11) . 

Thus, the BOR cannot unilaterally (nor even with the consent of the districts or 
Tribes) reallocate water to other uses without compliance with state law. This is not to say, 
however, that compliance with state transfer law would allow the districts to ignore 
contractual arrangements they have made with the BOR. 

SEA:sea:bnt/SEA0014.MEM 
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Land Use Information Form: Permits, Hydroalaotrlc Ucenses, Water Uses in 
Addition to Clasalfltd Usts 

This Information is nHdtxJ to dmrmlns compallbillty with local comprehensive plans as 
l'Squfr,d by ORS 1 g7, 1 eo. Th• Water Rssou~,s DepBttm,nt will uas this snd other information 
to ,valuate the wat,r ua application. 00 NOT FILI. OUT THIS FORM IF water is to be 
diYsrtsd, convsyed1 and/or used only on IBderal lands, . 

Applicant'& Name: U 1 i,...,.,... , £- R, e. I a e ., ft,.. 
Addrsn: __ __,..f,._tf:R...,._,_N~-:r,e,...,~,..b .... )..,...,.R-"'IJ~,-.,.....,.....,.--=,---,~-·-----
Clty: ,., ,'x, State: ..ilL Zip: fl ze, - Day Phone: (ZolJ JZ• • ,., 2 '2, 

/j.J"!' 
PlsasB provide Information as requested below for alllax {Q/i on or through which water w//1 be 
dlvsrteiJ or ustxJ. (Atta.ch o,ara shBtJtl as necessary.) App!lcanftl tor munfclpal use • or 
/"lgatlon uses within Irrigation districts, may substitute 1xlstlng and proposed S$rvice area 
boundaries /or tM tax Jot lttformatlon l'$qussted below. 

~,•~ '"'''., ~ - ~-I"",,. ,.,, ' • ~,·.,.,. 'l(t,,._ ,..,•(. 9- ,.1 - Mc.Jr--:, Cc.., 
Please list all countl,s and oltlss within whloh water Is proposed to DB diverted, conveyed, 
sndloru,ed.,_....,,, __ ~--~--:-:---:--:---:-::~~--..-----.,......,, 
The foflowfng sQCf/on must b8 compl1ttxJ by a planning off/ell/ from each county aflci city listed 
unless yovr project wtll bt1 lot:ated en"re/y wltflln city llmlts. In this case, only the city 
g1annln9 agency must comp/st, this form. P/tut r,91.1sst extra forms as ne,dsd. 

For Lqcar Gq)llroroeot Yn QDIY 

Loeal plannlng officials are to complete the remainder of this form. If it cannot be compl&ted. 
Whlle the appllcant waits, sign and detach tho receipt as Instructed below. You wlll recetve 
notice when the applicant•, water right request Is flied with the Water Resources Department 
(WRD), You will have 30 days from the notice date to return this completed this land use rorrn to 
WAD. If no land use Information la received from you within thllt period, WRP may presurne the 
land use associated with the proposed water right Is compatible with your comprehensive plan. 

a) Clleck the appropriate box below and provide reqvesred Information. 

~ I.and uses to be served by proposed water usu (Including proposed construction) 
ars allowed outtfgflt or ara not ~gulatsd by your comprshen1lve plan. Cite applicable 
ordlnancs sec:tlon(s): 3 , Q ) ~ . Go to ssctlon b) on reverse side. 

0 Land 11ses to be served by proposed water usH (Including proposed construe/Ian) 
lnvo/Vs dlscretlonary land us, approvals as 1/stsd In tfls tabla below. ~ Ples11 
attaoh documentation of sppllosble local land u,e approva/11 which hav, slrHCiy 
bs,n obtained. (Record of Action plus any acoompanylng flndlnga Is sufllal,mt,) 

Jli'°' f'leu, ol\tc:K me,,.,~ 1nat app~ae: 
Llll'ld Uee milt Needle! Clt Mot\ Slgnlffceot, 

(e.g.: plan amendmentefttre.:l'" ~ I• Plan Ponclee • a'&r.Tntci Alrl-:J Httnfs t'Urtuea 
c:cncf«lonal I.IH oerm elC. Otd Stctlon Reference, o,nl Sat afac1orllv 

Receipt for Aequest for Cina Uae Information 
(over,' 

WRD Applicant Name:. ________________ _ 

This receipt rnust be signed by a local government representative and returned to the applicant 
for lnclU$iOn In the WRD application IF the local government cannot provide the above 
requested land use Information while the appncant waits. 

City or-County: 

staff Contact: __________________ Phone: ___ _ 

Signature: _____________ Date ot Information Request: __ _ 

Version: 8/1 5192 

7GNl:ldM JO AIG Wd9E:2l E6, Bl Nnr 
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WATER RESOURCES DEPl 
SALEM, OREGO 

I 

l"d 

Locel gov6rnments sr, Invited to express sp1aial land us• ooncsm, or milk• rscomms11ctatlons 
to 1h! D~partment r,gardlng this propoaad us6 of water below, or on a S1Jparat1 sheet. 

Additional Comment•: 

Oregon Water Fluources Department 
3850 ~ortland fld, NE 
Salem, OR 97310 
~'13 • '!A7i 

Version: l'Q2 

7<IN~dM jQ AIG WdlE:2l E6, Bl Nn.r 
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- 1 • · . -" . .. ..._ .. ' 
Planning Official Initials: "}, m, 

Description of Water Use 
.. . p . 

N~te ·,0 AppUcan1: This thHl wiU p,ovldt local planning staff with a buio description of your pl'OpoNG water use. 
Pleue fill out this ..,_t b.f~ bflnging the attached land use form to your local plannlng offioe. It Will ~Ip local planning 
offloaa_oomr:>l•te your land use Information form quiddy. 

Note to Local PlaMfng Offlolafs: 
~' pie~ ffllk~~Nparaie 

~ ff from the land UM lnformailon fomt. 

Appbnt Name: 
Addrr.:a: "~~~'·;~~ 1 : ¼i,i 

PlloM: - tU>rl JZ..- ,,,e,: s 

whlllyouYttlueelhi·WldMw. ~ilboiii1hatipply 
and fil 1ft the blanks Mil key char&Ollf1lt10I of bl projeet 

• lrrfgatlon (crop type. QOlf oounie, nunae,y orofNnhocJM); _____________ _ 

• Ll¥tttock (t)1)e of t..etDck. feedlot. llauQIUrhouH): . . 

• R111dendal (f 1Mlfts. ~otmuftMamlly,* Iota If partition or~: _________ _ 

• Oommefdll(IA,.Nfall.Offloe.~QUatdon.hote(.eeMCt
1

eto.): _________ _ 

• lnduntal (Le .. -· pu; mll. lNAlah and dewlopmtnt. prooe11lng. •to.>: ---------

• ln8tKcdlonal (l.e .. echoof.llnry,etc.): ------------------• Mining(~. mewl. open pit. plaoer, eto.): ----------------• j!tCNatlon (pa,k. campsite. pond, etc.:.,_ ________________ _ 

~ Fish and Wildlife (pond, hatchery, •to.) $ f,,...,_ #'e,,: t, I J. "'5)t -, h,.,..., .,, er, + • Hydrcpower(dam. NNl\'Oir, powtr'~ ortrwmittlng fdtiee): _________ _ 
D Other(Name and llstkey~)·._ __ · ______________ _ 

lnd"ioate sourcec for 
t>elow: 

~rfaoe Water 
Nam~sour01Js: 

N.eK,- 8.-. 

D Aeservoir or pond 

D Ground Water 

water UN 

___ Cubic fee1 per aecond. 

___ Gallons per minute. 

I;} a t'C, Acre-Fett 

Water Resources Department, 3850 Portland Rd. NE, Salem, OR 97310 
Phone: 378-3671 

waSar 

JUN 18 1993 
WA1ER RESOURCES DEPl 

SALEM, OREGON 

Version : 8/30/90 
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T•Tll (T.U) 
---of RealAmatiota 

li ti. No 73"-l~t App ca on • 5,'!' ---:-i· • 
Permit No. ~J"0 

ORDER FOR SUPPLIES OR SERVICES 
UNITED STATES DEPARTMl!NT OF THE INTERIOR 

BUREAU OF AECLAMATION 

JUN 1 1993 
,A/,.,T P PFC, li~ r .., ' 

.fAOE·M ~ RE ~ 

1 1· 2 

1. OfUR NO. (8-17} 12. OONTRACT NO, (1f any) S. DATE CF ORlER I IMPORTANT-Marte ... packagn Ind papett 
1425-3-PA-10-11670 06/0S/QS with contract and/or order numbenl. 
14. ISSUING OfflOE (lddfeN eorre~ to) I 0001! (1•2) r~ MAJ S. SHPT(): (Coneignoe and add,._, ZIP~) 1WHS&.NO, 
U.S. BUREAU OF RECLAMATION BUREAU OF RECLAMATION-R.O. 

L _______ 

1160 HORTH CUR.TIS ROAD 3-PA-10 .. 11570 -
BOISE. ID 83'70e-12S4 1160 HORTH CURTIS ROAD 

BOISE ID 83706-1234 
euveR B. YOUNG T!!l..!. NO, (No C011ectcalll)(208)378•6103 &IIP\M: 

6. TO: OONTAACTOR(Nllme, addrne Md ZIP COde) I CODI: (3-7) 7. ~ OFFICE 18' REQU..,. I ~-- • - - - ,_ENO. 

OREGON DEPARTMENT OF WATER. RESOURCF.S P. GR.AF ~o-247-g5 
3860 PORTLAND ROAD, NE 8~-illfs19: 10. lYPEOFOFllER 

SALEM, OR 97310 OSMAU. IZI A Pl,JRCH,\SE. Ri,felwloe yo...-

• ~ANTABSl ~ furnish N follov.1na on the te,me and 
11. MAIL INVOICES TO; • WOMl!N-OWN8J condition• apecltled on bolt'! .idea of Ihle order 

and 01'1 the altllched lhNts, If any, Including 
U.S. BUREAU OF RECLAMATION dellYery u llldlcaled. Thia~ II negotla-

ATTENTION; CODE 920 9(8},iatdflE led under authority of; 41 ua.c. 253(9), 

1160 HORTH CURTIS ROAD • 88C>.lerS10,000 
• 8. OOJVERY. Thia ~order ls lUl)ject 
b inatructlons oontllned on i. tide onlyof 

BOISE. ID 83708-1234 (208)878-6103) • 6B lkldet $10,000 thll fonn arid ie ieeued 1Ubf9ot 10 h WffW and 

TAX EXEMPT HO . QS-08678 CL.SA condition• of the aboYe-numbered contract. 

12. :'::'_T_•JNT TaNS 11s. OEUVER TO F.O.B. POINT 114. ON OR 8EFORE (Dete) 115. PI.AOEOFINSP, 118. GOVERNMENT M.. NO, 
NET DFSTINATION 05/03/98 DESTIHATION 

117. lC,, 
SCHEDULE OF SUPF'LE&'SEFMCES ,~ITV I- 111:,i.NT .:112. "'4-

~ AOCliPTB) ~ AMOUNT' 

1. r.iling Fee tor Appl,.ica,;ion for 1-n.nsrer 1 EA DV.W b0.00 
of Water Right• 

Requisition#: 420-247-e! 

2. Examination Fee for Application for 1 EA 100.00 100.00 
Transfer of Water Right 

R.equisition t: _420-247-08 

3. Publication of Notice and Recording F•• 1 EA 120.00 120.00 
~or Application for Transfer of Water 
Right 

Jtequisit1on #: 420-247 .. 93 

~ . UNITEO STATI;S OF AMERCA 25. NAME (TYPl:O} 2B(A), TOT~,_,j 

'i1( {SIGNATI.JRE) ~ ~~ BECKY YOUNG ll"'Ml 6260.00 
Tm.E: CONTAACTINQ OFFICEF\ .!af~ TOTAt. $ 6520.00 

';U. 
Vendor contact: LARRY NUNH Vendor Phone Ho: 

Quantity In the "Quantity Acoepted" column has been I PARTIAL I r FltW. I I • Inspected a aoceptad • received 
by me and conforms to the contract, except as noted. 28, ~Tl.JAE OF AlJTHOAZED U.S. GOV'I . Fl:P. 2$. ll'TE RECEMiiD 
Items &stad on the rev.,_ haVt been accepted (although 
non-conforming) or nt)actad tor the reasons Indicated. 

1"P,,t,N8 
OAP FUNt> PflQJ 

Al.mt MAIN SUB 
Cl. WI 

COST OBJECT F80 I, 8 C 
C00i NO. ,ccr Aa::r c:emiM 00Cli OEBCAl'T10N CR> Mlffll F T A 

a I( 'f 

la.l!Q 21-G ... :i!B-211 ~ 3+38 11'1-a 38 o40 ~,~1 4M1 !51!,T1 71!-7!1 T4-'18 1'11 T7 1a .,. eo 
mA 01 210 Wl:Kl 1140 100 30 ·o-

'°" 1060400 265R FEES 27( ,OU 
ora,, oa . ., - - -- 114(1 100 30 0 0 1060400 2661il • ..-.-·au™ATIOlf FU !l()( .oo 
02A OS 21\. --- U4C 1100 30 .. 0 0 10504W 120011 WAu;x R.1\iHl l"E.E5 b05l .00 
OIi'. 04 

112A 05 

Sl"d lQN~dM jQ AIQ Wdlv: 2l E6, Bl Nflr 
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Application No. 7 '!>'"15"t 

Permit No. 
( 

JUN 1 1993 
UNITED STATES DEPARTMENT OF THE INTERIOR 

BUREAU OF t=IECLAMATION 
' TER RESOUR . S DEPl 

~, • i:- Or?EGON 

ORDER FOR SUPPLIES OF SERVICES 
SCHEDULE-CONTINUATION · 

&equisition #: 420-248-QS 

Recording faa for Application for Permit 
to Appropriate Surface Water Rights 

Requisition# : 420-253-93 

1 EA 5060 .00 

TOTAL OARAa::> FOAW~ TO FIRST PAGE (ITEM 17f1) • 

6060.00 

9t"d 70N~dM ~o AIG Wdtv:2t E6, Bt Nnf 

NO. 

2 
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United States Department of the Interior 

BUREAU OF RECLAMATION 

11'1 UJ'LY 

PN-ifs 
RES-3.10 

Mr. Don Sampson, Chairman 

Pacific Northwest Region 
1150 North Curtis Road 
Boise, Idaho 8370&-1234 

APR 15 1994 

Confederated Tribes of the Umatilla Reservation 
PO Box 638 
Pendleton OR 97801 

Mr. Thomas G. Myrum 
Umatilla Basin Irrigation Districts' Coordinator 
PO Box 1260 
Henniston OR 97838 

Dear Messrs . Sampson and Myrum: 

I'm greatly concerned about the time 1t is taking the Confederated Tribes of 
the Umatilla Indian Reservation (CTUIR) and the Westland (WID), Stanfield 
(SID}, Hermiston (HID), and West Extension Irrigation (WEIO} Districts to 
raach agreament on McKay Reservoir and Umatilla River operations to supply 
sufficient fish migration flows to alleviata concerns about 1994 delivery of 
water to 17,565 acres of out-of-boundary lands identified in the November 4, 
1993 Notice of Scoping Meetings on the Districts' boundary expansion request. 

Reclamation feels that there is a general agreement between CTUIR and the 
Districts over how McKay Reservoir and the Umatilla River should be operated 
for fish migration flows during 1994. We further believe that WaterWatch 
agrees with the proposed approach. 

It i s Reclamation's understanding that the discussions between CTUIR and the 
Districts have resulted in conceptual agreement on 1994 McKay Reservoir 
operations which would result in the same 1994 water year fill priority for 
contracted and uncontracted space. This would cause any shortages in fi l ling 
to be shared proportionately between contracted and uncontracted space . The 
proposal, as we understand it, is to set aside for fish migration flows 
2,583 acre-feet of contacted and reserved space provided by SID, 2,952 acre­
fee t of contracted and reserved space provided by WID, and 6,488 acre-feet of 
reserved space. In the past, Reclamation has accounted for McKay Reservoir 
releases so that the residual space took shortages first . The advantage of 
the proposed equal pr1or1ty system is that the approximately 12,000 acre-feet 
of f ish set aside water would be as ftnn as agriculture water and . in all but 
years where the reservoir filled, result in more water for fish migration 
flows than in the past. 

It 1s also our understanding that there is conceptual agreement that the 1994 
Umatilla R1ver operations should allow a 1,600 acre-foot block of HID Feed 
Canal diversion s to be foregone, subject to terms still to be negotiated . 
CTUIR would make a call on the water as needed for fish migrat1on . 

P .02 
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Also, WEID would agree to take water through the Phase I pumping plant in 
July, August, and September if data supports an increase in target flows below 
Thre~ Mile Dam. It is our understanding that CTUIR has data to support the 
new target flows and is willing. along with Reclamation, to initiate 
discussions with Bonneville Power Administration to supply pumping energy 
under Public Law 100-557. 

Reclamation feels the proposed 1994 McKay Reservoir and Umatilla River 
operations supply significant water for the benefit of fish migration and meet 
the two objectives stated at the top of page 2 in the CTUIR, March 2, 1994 
Water Spreading Policy. 

Reclamation's understanding 1s · that the difficulty in reaching agreement is 
because there remain differences of opinion over whether government "custody" 
of water delivered to out-of-boundary lands is appropriate and, if it is, 
should it be permanent or limited to the period preceding completion of the 
NEPA (National Environmental Policy Act) process on the Districts' boundary 
expansion request. Wo understand a second disagreement to be over whether or 
not the Districts must unconditionally bind themselves to complete the NEPA 
process and abide by the decision rendered by Reclamation. 

The delivery of Federal project water to lands not included in a District 
boundary 1s not authorized by the District contracts. Reclamation is 
convinced that it is appropriate for the Districts to assign custody to 
Reclamation for all Federal project water that is delivered to out.of-boundary 
lands for the period from now until completion of the NEPA process on the 
boundary expansion request and issuance of a Record of Decision (ROD) by the 
Regional Director. In return, Reclamation would first deliver fish migration 
flows from the water held in custody by operating McKay Reservoir and 
monitoring the Feed Canal diversion in accordance with an agreement 
substantially as described above. Second, Reclamation would allow the 
remaining water held in custody to be made available to the Districts to be 
used by them to serve lands within the Districts and, as long as the Districts 
continue to participate in the NEPA process, serve out-of-boundary lands for 
1994. We feel that if the NEPA process is not completed and an ROD issued 
before the 1995 irrigation season, operations of McKay Reservoir and Umatilla 
River should be substantially as in 1994, unless compelling data supports 
otherwise. If the Districts decide, for any reason, not to complete the NEPA 
process on the boundary expansion request, del1very of any Federal project 
water to out-of-boundary lands must stop immediately. 

Reclamation believes that the assignment of Federal project water delivered to 
out-of-boundary lands by the Districts for the period from now until 
completion of the NEPA process on the boundary expansion request and issuance 
of an ROD by the Regional Director 1s consistent with numbered paragraphs 1 
and 2 on page 2 of the CTUIR March 2, 1994 Water Spreading Policy. 

Time has arrived for Reclamation to make decisions on 1994 delivery of Federal 
project watgr to out-of-boundary lands. We prefer to make those decisions in 
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concert with an agreement reached between CTUIR and the Districts that has the 
support of WaterWatch; however, ;f agreement cannot be reached, we anticipate 
having to begin unilateral decisionmaking by May 2, 1994. 

Sincerely, 

c;#-w.7u;;= 
John W. Keys, III 
Regional Director 

cc: Commissioner, Bureau of Reclamation, Washington DC 
Attention: W-1000 (Daniel P. Beard) 

Mr. Bob Reuter, Chairman 
Westland Irr1gat1on District 
PO Box 416 
Stanfield OR 97875-0416 

Mr. Orland Rudd, Chairman 
Stanfield Irrigation District 
PO Box 416 
Stanf1eld OR 97875-0416 

Mr. Jerald Rea, Chairman 
West Extension Irr1gat1on D1str1ct 
PO box 465 
Irrigon OR 97844-0465 

Mr. Joseph Pitzer, President 
Hermiston Irrigation District 
PO Box 208 
Herm1ston OR 97838-0208 

Mr. Reed Benson 
Umatilla Basin Project coordinator 
WaterWatch of Oregon 
921 SW Morrison Ste 438 
Portland OR 97205 

Rebecca H. Hiers 
UBP Policy Analyst 
Confederated Tribes of the Umatilla Reservation 
PO Box 638 
Pendleton OR 97801 

P.04 



INTEROFFICE MEMO 

FEB .2; :Z 1994 
NATER F? ESuu ,1C:ES :Jc:P~ 

SALEM. nREGGl\t 

WATER RESOURCES DEPARTMENT 
NORTH CENTRAL REGION 

TO: REED MARBUT DATE: February 17, 1994 

FnoM: MIKE LADD1""'- \._ ~ 

You and I had recently talked about how WRD should issue the permit 
for this application out of McKay. At this time I would recommend 
not issuing the permit as the CTUIR and Irrigation Districts are 
negotiating which out of district lands may receive interim water 
for irrigation and how much water the Districts will allocate to 
instream flows. 

I talked this over with Phil Graf of the BOR and he agrees with 
this position. Phil, by copy of this memo let me know if you do 
not agree with this. 

Phil or I will keep in touch to let you know how negotiations are 
proceeding. 

On another related issue, (assuming no objections to a technical 
review) how fast will your shop be able to turn around a secondary 
application for use of McKay Storage filed by the BOR for Westland 
Irrigation District. 

cc: Phil Graf 
Steve Applegate 
Tony Justus 
Larry Toll 



The person presenting the attached request 
for land use information is applying for a water 
right. The Water Resources Department 
requires its applicants to obtain land use 
information in order to meets its obligation to 
be compati~le with comprehensive plans. The · 
Department will not accept applications which. 
do not include this complete.d land use 
information form or the receipt stub on the 
bottom of the attached form. 

You have 60 days to fill out and return this 
form to the applicant or the Department. 
.Otherwise the Department may proceed with 
processing the water right application without 
your input. 

Besides land use information, there are many 
other submittal requirements for a water right 

1 
application. If the applicant meets all these 
and pays a fee, the application is officially 
accepted. The Department is required t9 give 
public notice of all officially accepted 
applications. · 

Your county or city will receive a copy of this 
public notice. You will have 30 days to notify 
the Department of any concern, including 
conflicts between the proposed water use and 
your comprehensive plan. If you do not 
respond to the notice, the Department may 
presume that issuing the water right is 
compatible with your comprehensive plan. 

Local governments are encouraged to take 
advantage of the 30 day notice period and use 
the 60 day land use information period, if 
needed, to gather documentation should there 
be a compatibility concern. 

If you have any questions, please phone 
Roberta Jortner or Rick Bastasch 
at 378 - 3671. 

Water Resources Department 
3850 Portland Rd . NE 
Salem, OR 97310 
August 1990 

.. 



• Land Use Information Form: Permits, Hydroelectric Licenses, Water tl~es in _ 
Addition to Classified Uses 

This information Is needed to determine compatibility with local comprehensive plans i B 1 994 required by ORS 197.180. The Water Resources Department will use this and t o/i ·nforrrya t/0 
to evaluate the water use application. DO NOT FILL OUT THIS FORM IF wate 1s tO"be"{ESOURCES DEPT 
diverted, conveyed, and/or used only on federal lands. A.LEM, OREGON " 

Applicant's Name: ll.5, 13'4Ye .,, ...c.. e-P Re-G: &a ,..., L'r!n 
Address: II@ N, C{dvt·s RJ 
City: Boise State: OR Zip: 13..lf21, - Day Phone: Zo8 -~7B- 5"~ -ZZ 

1Z-:,.,,. P'1 ,·I ~- ff 
Please provide information as requested below for all tax lots on or through which water will be 
diverted or used. (Attach extra sheets as necessary.) Applicants for municipal use , or 
irrigation uses within irrigation districts, may substitute existing and proposed service area 
boundaries for the tax lot information requested below. 

Check All That A I 
Water Water Water 

Diverted Conve ed Use 

Please list all~nd . i ithin which water is proposed to be diverted, conveyed, 
andl orused. ~ ,· --~ · · · ~r/L~ 
The following section must be mpleted by a planning offic[al from eac county and city listed 
unless your project will be located ehtlrely within city limits. In this case, only the city 
planning agency must complete this form. Please request extra forms as needed. 

For Local Government Use Only 

Local government planning officials are to complete the remainder of this form. If th is form can 
not be completed wh ile the applicant waits, please sign and detach the rece ipt as instructed 
below. Please mall the completed form directly to the Water Resources Department 
(3850 Portland Rd. NE, Salem, OR, 9731 O) within 60 days of the date of receipt as shown 
below. If the form is not completed within 60 days, the Department may take action to approve 
th e water use. 

a) Check the appropriate box below and provide requested information. • · 

~ Land uses to be served by proposed water uses (including proposed construction) 
are allowed outright or are not regulated by your comprehensive plan. Cite applicable 
ordin__ance sectt·o (s): 3. OIi. AJ. '6.af};J (/1w,J,'/~G}3o to section b) on reverse side. 
~ 3.;Lo ~,t/i<U- Zon,n O t,t,t-Ltt c.<.., , "tj Land uses o be served by piosed water uses (including proposed construction) 

involve discretionary land use approvals as listed in the table below. ~ Please 
attach documentation of applicable local land use approvals which have already 
b b I d ( een o ~1: . Rec'f/ o;,tctlon plus any accompanying findings Is sufficient.) 

5~~ I' • "" \o""-<! ..f.r,yw-..., 
Type of Please check the box that applies : 

Land Use Approvals Needed Cite Most Significant, 
(e.g .: plan amendments, rezones, Applicable Plan Policies & Already Already 

conditional use permits, etc.) Ordinance Section References Obtained Denied 

Receipt for Request for Land Use Information 

WRD Aoolicant Name: 

Being Pursued 
Satisfactorily 

·~···(o ver) ... ...... 



• .. 

(For Local Use Continued) 

b) Please provide printed na 
Name: 

Title: 
Date: /r-Jf..-ff 

Phone: 2.0(, - l{I~ f4 )...S-/ 

Signature: 

Local governments are invited to express special land use concerns or make recommendations 
to the Department regarding this proposed use of water below, or on a separate sheet. For 
additional information call Roberta Jortner or Rick Bastasch at 378-3671. 

Additional Comments: 

2 



~ · . ' . 
Planning Official Initials: _ _ ---&,P~- -­

Description of Water Use 

Note to Applicant: This sheet will provide local planning staff with a basic description of your proposed water use. 
Please fill out this sheet before bringing the attached land use form to your local planning office. It will help local planning 
offices complete your land use information form quickly. 

Note to Local Planning Officials: Please initial this sheet. Do not separate it from the land use information form . If 
needed, lease make a se arate co for our records. 

Phone: r P7,.-7 ~,,.. f) 

Please indicate what you will use the water for. Check all boxes that apply 
and fill in the blanks with key characteristics of the project 

EB 111994 
NATER RE:.:::,OURCES DEP 

S U:: , 0R .... O 

~igation (crop type, golf course, nursery or greenhouse): Pri """"? a ~o/'P/4..,........ b I 
,'rri O d,'lt,,,,t d: Jz ,s !3 ,;e.,-.,. 

/ I • 
D Livestock (type of livestock, feedlot, slaughterhouse): 

D Residential(# units, single or multi-family,# lots if partition or subdivision): 

D Commercial (i.e., retail, office, restaurant, gas station, hotel, service, etc.): 

D Industrial (i.e., factory, pulp mill, research and development, processing, etc.): 

D Institutional (i.e., school, library, etc.): 

D Mining (aggregate, metal, open pit, placer, etc.) : _____________________ _ 

D Recreation (park, campsite, pond, etc.) _________________________ _ 

D Fish and Wildlife (pond, hatchery, etc.) ________________________ _ 

D Hydropower (dam, reservoir, power generating or transmitting facilities): _____________ _ 

D Other (Name and list key characteristics) : ________________________ _ 

Indicate sourc.3s for the proposed water use Indicate the estimated quantity of water 
below: the use will require. 

I 

D Surface Water Cubic feet per second. 
Name sources: 

Gallons per minute. 

Acre-Feet 5-1-o~J 

JXI Reservoir or pond tfC:k'7 /(.~. 

D Ground Water 

Water Resources Department, 3850 Portland Rd . NE, Salem, OR 97310 
Phone: 378-3671 

I 

Version: 10/8/91 



STOEL RIVES BOLEY 
JONES&CR.EY 

ATTORNEYS AT LAW 

SUITE2300 
STANDARD INSURANCE CENTER 

900 SW FIFTH AVENU E 
PORTLAND, OREGON 97204-1268 

Ttltphon t (503) 224-3380 
Tt lecopier (503) 220 -2480 

Cable Lawport 
Telex 70 3455 

Writer's Direct Dial Num ber 

(503) 294-9123 

February 8, 1994 

Mr. Reed Marbut, Administrator 
Water Rights/ Adjudication Section 
Oregon Water Resources Department 
3850 Portland Road NE 
Salem, OR 97310 

Re: 

Dear Reed: 

Stanfield and Westland Irrigation Districts; 
Notice of Withdrawal of Protests to Bureau of 
Reclamation Applications 

FEB 101994 
WATER RESUUR...;ES Ul::.t' 1 . 

SALEM, OREGON 

On August 17, 1993, we submitted a letter on behalf of Stanfield Irrigation 
District and Westland Irrigation District concerning the United States Bureau of 
Reclamation transfer application (T-7006) seeking to add fishery enhancement as a 
designated use for water stored in McKay Reservoir under Certificate no. 68258. The 
letter also expressed concerns with the Bureau' s application (73451) for a new permit to 
use water released from McKay Reservoir for instream flows. The letter stated that if 
the transfer order and permit sought by the Bureau did not contain certain conditions, the 
Department should consider the letter to be a "protest" as to permit and transfer approval 
issuance. 

On October 15, 1993, we submitted a second letter stating the Districts' 
objections to assumptions and statements made in the Department's technical review 
report for application no . 73451, the Bureau's instream flow application. The 
Department has not yet responded formally to the October 15 objections. 

Since submitting these letters , the Districts have worked with the 
Department, the Bureau and the Confederated Tribes of the Umatilla Indian Reservation 
("CTUIR") to craft transfer and permit conditions that satisfy each party 's interests as 
well as the memoranda of agreement from the 1992 negotiations. As you know from our 
discussions, fitting such conditions within the framework of the Oregon water rules has 
proven to be a complicated task. Nonetheless, we are confident that legally-sound 
conditions can be put in place that satisfy the interests of all parties. 

While the Districts have invested substantial time and effort toward 
resolving this matter , the Districts now recognize that continuation of their protest and 
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Mr. Reed Marbut 
February 8, 1994 
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it{ EiVED 
FEB 101994 

WATER RESOURCES DEPT. 
SALEM, OREGON 

objections is proving detrimental to their relations with the CTUIR. Therefore, last 
Friday, February 4, 1994, the Districts voted to withdraw the protests and objections. 
You received a telephone call and letter from Steve Bloom to that effect. 

You indicated to Steve that before the withdrawal will be official, the 
Districts should file a formal notice of withdrawal. Accordingly, pursuant to the Oregon 
rules governing contested case procedures (OAR 690-02-080), the Districts now withdraw 
the protests that they filed on August 17, 1994 and request that the Department dismiss 
this matter without prejudice. No formal request for withdrawal is necessary for the 
objections in the October 15 , 1993 letter because technical report objections are not 
subject to contested case rules . 

If you have any questions about this letter, please call me. 

cc: Mr. Rick George 
Mr. Walt Fite 
Mr. Tony G. Justus 
Mr. Stephen M. Bloom 
Mr. Thomas G. Myrum 

POXl-98387.1 21570 0001 
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August 27, 1993 

Gail Achterman, Esq. 
Stoel, Rives, et al 
900 SW Fifth Ave., # 2300 
Portland, OR 97204 

Dear Ms. Achterman: 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application File and will 
be considered within the context of our final public interest 
review. 

We are sending you a copy of the Technical Review Report and its 
accompanying cover letter which was sent August 13, 1993. We are 
also enclosing a copy of the rules regarding objections. The 
comments you have already submitted will not be evaluated as 
obj ections. 

If, after reviewing the Report, you would like to submit 
objections, please submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993. 

If an objection is denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objection. If we receive no protests, then we will 
complete our public interest review of the Application and the 
Director will dec ide whether to issue a permit or recommend 
rejection of the Application. 

If you have any questions, please call me. 

Sincerely, 

~~~ 
Laurie Beth Engl i sh 
Water Rights Program Analyst 

LBE/dpc 
Enclosure 

3850 Portland Rd NE 
Sa lem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 
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STOEL RIVES BOLEY 
JONES&CREY 

ATTO RN EYS AT LAW 

SUITE2300 
STANDARD INSURANCE CENTER 

900 SW FI FTH AVE UE 
PORTLAND, OREGON 97204-1268 

Tel ephon e (503) 224-3380 
Telecopier (503) 220-2480 

Cable Lawport 
Telex 7034 55 

Writ er's Direct Dial Number 

(503) 294-9123 

August 17, 1993 

Mr. Reed Marbut, Administrator 
water Right/Adjudication Division 
Oregon Water Resources Department 
850 Portland Road, N. E. 
Salem, Oregon 97310 

Re: Bureau of Reclamation Applications 
for McKay Water for Fishery Enchancement 

Dear Reed: 

Our office represents the Stanfield Irrigation 
District and the Westland Irrigation District and their members 
(the "Districts") with regard to the Bureau of Reclamation's 
(the "Bureau's") recently filed application for permit to 
appropriate McKay water for instream fishery enhancement 
releases filed June 17, 1993 and the Bureau's application for 
transfer (Transfer No. 7006) to add instream fishery 
enhancement as an additional use of storage in McKay Reservoir. 
The Districts and their members are the current users of the 
existing storage under Water Right Certificate 68258. 

We understand that in a meeting with Bill Porfily and 
Steve Bloom on July 7, 1993 you indicated that the Bureau's 
application may be moved out of the application backlog because 
of a potential urgency this fall with regard to providing water 
for the fish in the Umatilla River. We are anxious to work 
with you and other interested parties to assure that fish flow 
needs are met consistent with state water law and prior 
agreements between the parties. 

Our clients, Stanfield and Westland Irrigation 
Districts, support the interim protection of fish through the 
use of a portion of the Districts' existing McKay water rights. 
The Districts recognize that the water for fish is not 
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protected by a formal water right today although the Districts 
have agreed to make such water available on an interim basis. 
A formal permit for fish flows is needed if water is to be used 
legally for this purpose. 

The Districts are concerned, however, that the permit 
and transfer applications are not made expressly for only the 
interim period before completion of the Umatilla Basin Project. 
The Memoranda of Agreement ("MOAs") entered into by the 
negotiating parties on the Bureau's exchange application for 
the Umatilla Basin Project speak in terms of the allocation of 
water for fish on a temporary basis during the interim period 
until the Umatilla Basin exchange goes into effect. We 
understand that the Confederated Tribes of the Umatilla Indian 
Reservation ("CTUIR") do not want or expect to allocate McKay 
water for fish under the Bureau's recently filed applications 
beyond the interim period. The Bureau itself notes in its 
permit application and in correspondence dated July 2, 1993 
regarding its transfer application that it only seeks instream 
flow augmentation "pending completion of the Umatilla Basin 
Project" or "during the interim period before Umatilla Basin 
Project exchange facilities go into full operation." 

If the water permit and transfer order have 
conditions attached to them specifically limiting the 
allocation of water to fish on a temporary basis for the 
interim period before Umatilla Basin project exchange 
facilities go into full operation and are otherwise in 
accordance with state law, then the Districts have no objection 
to the issuance of either the permit or the proposed transfer 
order. Without such conditional language limiting the water to 
a use on a temporary interim basis, the Districts believe that 
they would be irreparably injured by the proposed transfer 
since they could permanently lose rights to McKay storage. 
Such an unconditioned permit and transfer order would be 
inconsistent with their negotiations pursuant to the MOAs 
between the Bureau, the Water Resources Department, CTUIR, and 
the other negotiating parties, the Stanfield Exchange 
Agreement1

, and federal and state law. Any permanent 

1 It has always been the understanding of all parties 
to the exchange and this understanding is memorialized in the 
Exchange Agreement between Stanfield Irrigation District and 
the Bureau, that if the exchange ever broke down either for 

(continued ... ) 

PDXl-69085 . 1 21570 0001 
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reallocation of McKay water to instream flows for fish 
conflicts with the Districts' existing water rights and would 
result in a net loss of water available to downstream users 
contrary to OAR 690.15.050. This would be an injury not only 
to the Districts, but also to the general public because of its 
long term impact on irrigated agriculture in the Umatilla 
Basin. 

Please consider this letter to be the consent of the 
Districts to the transfer under OAR 690-15-060(ii) if the 
transfer order is expressly conditioned to authorize the change 
of use only during the interim period and is otherwise in 
accordance with state law. If the order is not so conditioned, 
then please consider this to be a protest from both Districts 
to the issuance of the permit and transfer order. In addition, 
if the order is not conditioned, we believe the Bureau is 
required to obtain notarized statements from the deeded owners 
of all land on which the stored water is utilized currently 
before the transfer can be approved. See OAR 690-15-060(ii). 

Finally, we would like to encourage the Water 
Resources Department to coordinate processing of the Bureau's 
applications for a transfer and a new permit for fishery 
enchancement with its review and processing of the Bureau's 
applications for water delivery outside Stanfield and Westland 
district boundaries during the interim period. Continued 
deliveries to these lands were contemplated by the MOAs as part 
of the overall agreement between the negotiating parties. 

We look forward to hearing from you with regard to 
the issues raised in this letter. Please provide us with 
copies of any other correspondence or comments on these 
applications. We plan to submit additional comments on the 
technical report prepared on permit application 73451, dated 
August 13, 1993, but we would appreciate it if you could advise 
us in writing before the close of the technical report comment 
period whether the permit and the transfer order will be 
conditioned to make them effective only during the interim 

1
( ••• continued) 

legal, physical or any other reason, that the Stanfield 
Irrigation District would always have its McKay irrigation 
rights in place. We believe this understanding is consistent 
with Oregon law and the federal legislation on the Umatilla 
Basin Project Exchange. 

PDXl - 69085 . 1 21570 0001 



STOEL R.IVES BOLEY 
JONES & CR.EY 

Mr. Reed Marbut 
August 17, 1993 
Page 4 

period before project exchange facilities are fully 
operational. Thank you for your consideration. 

cc: Mr. John W. Keys III 
Regional Director 
Bureau of Reclamation 
Pacific Northwest Region 
1150 Curtis Road 
Boise, Idaho 83706-1234 

Mr. Rich Rigby 
Bureau of Reclamation 
Pacific Northwest Region 
1150 Curtis Road 
Boise, Idaho 83706-1234 

Ms. Becky Hiers 
Confederated Tribes of the 

Umatilla Indian Reservation 
P.O. Box 638 
Pendleton, Oregon 97801 

Elwood Patawa 
Confederated Tribes of the 

Umatilla Indian Reservation 
P.O. Box 638 
Pendleton, Oregon 97801 

Mr. Frank Gunner 
Bureau of Reclamation 
P.O. Box 1749 
Yakima, Washington 98907 

Mr. Rick George 
Confederated Tribes of the 

Umatilla Indian Reservation 
P.O. Box 638 
Pendleton, Oregon 97801 

PDXl-69085 . 1 21 570 0001 

Gail L. Achterman 
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Mr. Jim Phelps 
Oregon Department of Fish & Wildlife 
Route 1, Box 18 
Pendleton, Oregon 97801 

Mr. Bill Porfily, Manager 
Stanfield Irrigation District 
Westland Irrigation District 
P.O. Box 416 
Stanfield, Oregon 97875 

Ann Perrault 
Waterwatch of Oregon 
474 Willamette #304 
Eugene, Oregon 97401 

PDXl-69085 . 1 215 70 0 001 
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STATE OF OREGON 

COUNTY OF UMATILLA 

CERTIFICATE OF WATER RIGHT 

THIS CERTIFICATE ISSUED TO 

U.S . BUREAU OF RECLAMATION 
1150 NORTH CURTIS ROAD 
BOISE, IDAHO 83706-1234 

confirms the right to use the waters of McKAY RESERVOIR CONSTRUCTED UNDER PERMIT R-
584, a tributary of UMATILLA RIVER, for INSTREAM FISHERY ENHANCEMENT. 

This right was perfected under Permit 51676 . The date of priority is JUNE 18, 1993. The amount 
of water to which this right is entitled is limited to an amount actually beneficially used and shall not 
exceed 12,000 ACRE-FEET STORED WATER ONLY EACH YEAR, or its equivalent in case of 
rotation, measured at the point of diversion from the source. 

The point of diversion is located as follows : 

SW 1/4 SE 1/4, SECTION 34, TOWNSHIP 2 NORTH, RANGE 32 EAST, W.M. ; 1200 
FEET NORTH AND 220 FEET EAST FROM THE SOUTH 1/4 CORNER, SECTION 34. 

The Bureau of Reclamation (or owner/operator of the reservoir) shall notify the watermaster 48 hours 
in advance of the release of the water , or lesser time as approved by the watermaster , prior to the use 
of water under this right. 

The use shall conform to such reasonable rotation system as may be ordered by the proper state 
officer. 

A description of the place of use to which this right is appurtenant is as follows: 

UMATILLA RIVER FROM THE MOUTH OF McKAY CREEK, (SE 1/4 NW 1/4, 
SECTION 8, T 2 N, R 32 E, W.M.) TO THE MOUTH OF THE UMATILLA RIVER, (NW 
1/4 NE 1/4, SECTION 18 , T 5 N, R 28 E, W.M.) AND McKAY CREEK FROM McKAY 
DAM (NW 1/4 SE 1/4, SECTION 34, T 2 N, R 32 E, W.M.) TO THE MOUTH OF McKAY 
CREEK. 

Measurement, recording and reporting conditions: 

A. The water user shall install a meter or other suitable measuring device as approved by 
the Director. The water user shall maintain the meter or measuring device in good 
working order, shall keep a complete record of the amount of water used each month 
and shall submit a report which includes the recorded water use measurements to the 
Department annually or more frequently as may be required by the Director. Further, 
the Director may require the water user to report general water use information, 
including the place and nature of use of water under th~ -r, ~ 

B. The water user shall allow the watermaster access to the meter or measuring device; 
provided however , where the meter or measuring device is located within a private 
structure, the watermaster shall request access upon reasonable notice . 

PAGE 1 OF 2 
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PAGE TWO 

' Failure to comply with any of the provisions of this result in action including, but not 
limited to , restrictions on the use , civil penalties, or cancellation of the right. 

The right to the use of the water for the above purpose is restricted to beneficial use without waste on 
the lands or place of use described . The water user is advised that new regulations may require the 
use of best practical technologies or conservation practices to achieve this end . 

The use confirmed herein may be made only at times when sufficient water is available to satisfy all 
prior rights, including rights for maintaining instream flows. 

WITNESS the signature of the Water Resources Director, affixed APRIL 13, 1999. 

Martha O. Pagel 

Recorded in State Record of Water Right Certificates numbered XXX. 

73451.SB 
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, :: ,,., ? Lano use' Information Form: Permits, Hydroelectric Licenses, Water Uses In 

Addition to Classified Uses 

This information is needed to determine compatibility with local comprehensive plans as 
required by ORS 197.180. The Water Resources Department will use this and other information 
to evaluate the water use application. DO NOT FILL- OUT THIS FORM IF water Is to be 
diverted, conveyed, and/or used only on federal lands. ~ ~ 1 tt ,,, v,; &.I -'--LLK ,i:n,-- ,,..~,,,. .... J. 

., VAJJ1EP s-fl'l"t f..S e,~ )4,nG,jtl(:,, J:I I ,A,t::r/✓VG ,,r V TT ,---,-r,_ n~ .._,r, 

Applicant's Name: lilPR F f!fl t!I: p,gac+ag . 'PAI BE<,/ll)J I B'VR~l-3V a[ le¥c..i/.1;,,-.Aj✓o,, 
Address: 8fl2 <?'t3- t[S&> w e. 1,--\ .,-.,,.+ ~±. 
City: B,, 1 Ii e State: ;±: D Zip: 5t37,:z. f Day Phone: if3f' .. //fe:,;.-

Please provide information as requested below tor'all tax lots on or through which water will be 
diverted or used. (Attach extra sheets as necessary.) Applicants for municipal u~e , or 
irrigation uses within irrigation districts, maysubstitute existing and proposed service area 
boundaries for the tax Jot Information requested below. · 

Tax Lot or Local 
1.0.# 

Plan Designation/Zoning 
e. . Rural Residential/RR-5 

Check Ail That A I 
Water Water Water 

Diverted Conve ed Use 

Please list a,1I counties and cities within which water is proposed to be diverted, conveyed, 
and/or used. (LMatliJ, /-1 (!t)V1vt8 The following section must be complete by a planning official from each county and city listed 
unless your project will be located entirely within city limits. In this case, only the city 
planning agency must complete this form. Please request extra forms as needed. 

For Local Government Use Only 

Local government planning officials are to complete the remainder of this form. If this form can 
not be completed while the applicant waits, please sign and detach the receipt as instructed 
be low. Please mall the completed form directly to the Water Resources Department 
(3850 Portland Rd. NE, Salem, OR, 9731 O) within 60 days of the date of receipt as shown 
below. If the form is not completed within 60 days, the Department may take action to approve 
the water use. 

a) Check the appropriate box below and provide requested information . 

. D Land U/.Jes to be served by proposed water uses (including proposed construction) . 
are allowed outright or are not regulated by your comprehensive plan. Cite applicable 
ordinance section(s) : . Go to section b) on reverse side. 

GI Land uses to be served by proposed water uses (including proposed construction) 
involve discretionary land use approvals as listed in the table below. ~ Please 
attach documentation of applicable local land use approvals which have already 
been obtained. (Record of Action plus any accompanying findings Is sufficient.) 

Type of Please check the box that applies : 
Land Use Approvals Needed Cite Most Significant, 

(e .g.: plan amendments, rezones, Applicable Plan Policies & Already Already Being Pu rsued 
conditional use permits, etc.) Ordinance Section References Obtained Denied Satisfactorily 

R <=><=> ., "" 1+i:::: nn r,::,u,=,r i::::,:: c::,; rl,::, 



(For Local Use Continued) 

b) Please provide printed name Wlf....written signature. 
Name: Dennis A. Olson 

Title: ~annin: Director C 
Signature: D•. ~ ~ 

Date: --=--3 ~/1,-1..,,../ 9.,,_1,-,----::-:­
Phone: 276-7111 x246 

Local governments are Invited to express special land use concerns or make recommendations 
to the Department regarding this proposed use of water beiow, or on a separate. sheet. For 
additional Information call Roberta Jortner or Rick Bastasch at 378-3671. 

Additional Comments: 
It is difficult to detennine exactly what land use actions will be required 
since this application is for proJect-wide needs. Basically, fish enhancement 
construction proJects will require conditional use pernts while rrost irrigation 
related portions of tne projects Will Mt require local app1ova1. We suggest 
Llte appllcm1ts sahnit site specific plans to as wl1e11 available fbini~1eviee~. 



Application No. 
Permit No. JUN 18 993 

WATER RESOURCES DEPl 
Applicalion No. -.........AZ.....;;;.3:;..__;i~S_;../ ___________ SALEM, OREGON 

State of Oregon 

WATER RESOURCES DEPARTMENT 

. 
WATE:.R RES0URl.,£S Dt:.Pl 

SALEM, OREGON 

Application for a Permit to Appropriate Surface Water 

Un1ted States of America, acting through the Regional Director, 
Applicant(s/acific Northwest Region, Bureau of Reclamation 

( PltA.r< pri11t or n·p11 , u.re dart i,ik J 

Mailing Address: 1150 North Curtis Roaa · 
Boise, Idaho 83706-1234 208-378-5322 

Cit,v Stat, Zif' D11.wi111r Phone' ,Vt>, · 

I (We) make application/or a permit to appropriate the following described waters of the State of Oregon: 

1. SOURCE OF WATER for the proposed use:_M_c_K__,;ay;._R_e_se_r_v_o_i r-"'--------­
a tributary of Uma t 111 a R 1 ver 

_ acre-feet 
2. TOTAL AMOUNT OF WATER to be applied to beneficial use: 12,000 ~ubfeap)tX 

~~~,ti, OR ______ gallo11.S..Per minuie. If water is to be iqed from moJe than one source, 
givethequantiryofwaterfromeach: lZ-,000 acre-feet of storea water only 

3. INTENDED USE(s) OF WATER: To use stored water for 

fi~hery enhancement releases 

instream 

If for more than one use, give the quantity of water from each source for each use,· _____ _ 

If for DOMESTIC use, slate tht number of households to be supplied: ____ ...:N/~A ___ _ 

I/for MUNICIPAL OR QUASI-MUNICIPAL use, state the present population to be served, 
and an estimate of the future requirements,· (List population projections, water needs, anticipared areas 
to be provided water.) 

N/A 

If for MINING use, state the nature (gold, silver, etc.) of the mines to be served; __ N_J_A __ _ 

If for IRRIGATION, or other land area use, state the TOTAL number of acres to be developed 
under each use: 

Irrigation ...Jll...a...... __________ _ 

Other (describe) 1nstream fishery enhancement releases 

2'd lGN~dM JO AIG Wdl0:l0 E6, Bl Nnr 
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JUN 18 1993 
WATER RESOURCES DEPl 

SALEM, OREGON" 

4. DESCRIPTION OF WATER DEUVERY SYSTEM: Include dimensions and rype of construc­
tion of diversion works, length and dimensions of supply ditches or pipelines, size and t}pe of pump 
and motor. If for irrigation, describe the type of system (i.e., flood, wheel line, hand line, drip, other). 

Water reieased at McKay Dam outlet works thrQugh jet flow valve 1nto McKay 
Creek to flow to the mouth of the Umatilla River. 

5. PROJECT SCHEDULE: (List month and year) 
Proposed date construcrion work will begin._C_om~p_l e_t_e_d ______ _ 
Proposed date construction work will be completed Comp1 eted 
Proposed date water use will be completed December l, 1994 

NOTE: A map prepared by a Certified Water Right Examiner (CWRE) and a complete legal descrip­
tion of the subject property are required under ORS 537.140 and OAR 690 as a part of your 
application. The legal description may be copied from your deed, title insurance policy, or land sales 
contract. 

To be provided under a separate cover. 

6. a) In the event any deficiencies are noted involving the QP.plication W4P enclosed herein, p/,ease return 
the mBJZ with instructions for correcrion to ( check one): 
__ Applicant X CWRE ____ Other (Identify in REMARKS section) 

b) In the event any deficiencies are noted involving the applicati(m. please return the gpplication with 
instructions for correction to ( check one): 

X Applicant __ CWRE ____ Other(ldentify in REMARKS section) 

7. Are all lands involved (including the proposed diversion site, place ofuu, and access for conve_ving 
the water) under your ownership? No . If not, list in tht REMARKS section below, or on 
an attached .sheet. the names and mailing addresses of the legal owners of all property involved in the 
proposed development. 

.___, E"d lGN~dM JO AIG Wd20:l0 E6, Bl Nfl£ 
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REMARKS: See attached. 

I 
JUN 18 1993 

WATER RESOURCES DEP1 
SALEM, OREGON 

NOTE: The pennit, when issued, is for the beneficial use of water wirhout waste. By law, the land use 
associated with this water ust must be in complianct with statewide land-use goals and any local acknow­
ledged land-use plan. lt is possible the land use you propose may not be allowed if it is not in keeping 
wirh the goals and acknowledged plan. Your city or county planning agency can advise you about the 
land-use plan in your area. 

Slgnarurt of Co-Applicant, if any Dau 

S"d 7QN~dM JO AIQ WdE0:t0 E6, Bt Nnf 
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JUN 18 1993 

·············---------················-·--------------------·---···········--····------------------·--·- . -
FOR WATER RESOURCES DEPARTMENT USE ONLY 

Dear Applicant: 

I certify that I have examined the foregoing application, together with the accompanying infonna­
tion, and am returning it to you for: 

In order to retain its tentative priority, this application must be returned with the requested 
corrections or additions on or before: 

----------1 19_. 

WITNESS my hand this ___ day of ________ , 19_. 

Waur R11ourc~1 Dir,ctor 

By: ______________ _ 

This instrument was first received in the office of the Water Resources Director at $Al Et:\ 
Oregon, on the l$ru day of :Y~>Ni E. , 193 '1 , at ~ o'clock, . AM. 

,..,of --r-

APPLICATION NO: __ 7_3_lf~S-_ f_~- PERMIT NO: _________ _ 

A:APPFORM 9/89 

7GN~dM ~o AIG Wd20:10 E6, Bl Nnr 
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Remarks (attached to Application for a Permit to Appropriate 
surface water where the source of the water i• McKay Reservoir): 

The proposed site of diversion, McKay Dam outlet works, is owned 
by the United stataa. The place of use i• beneath the high water 
maker of McKay Creak and the Umatilla River below McKay Dam. 

The Bureau of Reclamation desires the operational tlexibility to 
release as needed soma McKay reservoir stored waters tor 
downstream flow enhancement purposes pendin9 completion of the 
Umatilla Basin Project. Oregon State water Resources Department 
rules reportedly do not perait temporary chan9es in place or 
purpose of use; consequently, as a matter ot comity, the Bureau 
of Reclamation has prepared these applications in a manner 
intended to assure, to the maximum feasible extent, consistency 
between ongoing Federal project operation• and Oregon practices 
and procedures. Neither this application nor any permit issued 
pursuant to thia application should be construed, however, to 
represent an irreversible or irretrievable commitment of the 
subject waters under any applicable Federal law. The Bureau of 
Reclamation expressly reserves the right to amend thi• 
application and to apply in the future for other water right 
changes involving these or other waters in order to provide for 
effective multi-purpose Federal project operations in the public 
interest. 

Secondary releases authorized under permit will ba scheduled as 
needed for fishery benefits. Releases to be made in a manner to 
enhance fishery in MclCay Creek and umatilla River downstream of 
McKay Dam. The Bureau ot Reclamation after consultation with tha 
Oregon Department ot Fish and Wildlife and the Confederated 
Tribes ot the umatilla Indian Reaervation will determine the 
flows needed for fiah purposes. Prior to fishery targeted 
releases the watermaster will be notified to enable protection 
of the releases from adverse diversion. 

Releases to benefit the 'Umatilla River from the mouth ot McKay 
creek, mile post 50.6, (SE1/4NW1/4, Section a, T. 2 N., R. 32 E., 
W.M.) to the mouth of the umatilla River, mile post o.o, 
(NW1/4NE1/4, Section 18, T. 5 N., R. 28 E., w.M.) and McKay creek 
from McKay Dam,mile post 6.1, (NW1/4SE1/4, Section 34, T. 2N., 
R. 32 E., w.M.) to mouth ot McKay Creek, mile post o.o. 

Z"d 

. N 73 '-()I 
Application °· 

Permit No. 
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VIA FACSIMILE AND U.S. MAIL 

Becky Hiers 

RECEIVED 
MAY 161994· 

WATER RESOURCES DEPT. 
SALEM, OREGON 

Confederated Tribes of the Umatilla Indian Reservation 
P.O. Box 638 
Pendleton, OR 97801 

Dear Becky: 

Oregon 
WATER 

R E SO U RCE S 

D E PARTM ENT 

1Natermaster 

Attached, is a copy of a letter sent to Reed Marbut and written on 
behalf of Stanfield and Westland Irrigation Districts. The letter 
request that the Department not take further action on the 
objection to application No. 73451 and to consider the objection to 
be withdrawn. 

The Department is no longer considering this as an objection to 
Application No. 73451. 

In the future, if you would like the Department to respond to a 
request by you, please call, or send us a letter. You neglected to 
send us a copy of the letter concerning this issue. 

If you have any questions, or need further information, please call 
me. 

Sincerely, 

Michael F. Ladd 
Regional Manager 

Att: William Holmes May 6, 1994 letter 

v(eed Marbut cc: 
Steve Applegate 
Walt Fite 
Reed Benson 
Thomas G. My rum 
Jim Esget 
Al Mirati 

PH . 503 -276-7111 
3920 Watgate 
Paidlctoo, O R 97801 
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May 6, 1994 

VIA FACSIMILE AND U.S. ilfAlL 

Mr. Reed Marbut 
Administrator 
Water Res.ources.' Adjudication Section 
Oregon Water Resources Department 
The Commerce Building 
158 12tJ1 Street NE 
Salem, iOR 97310 

'---
Re: Stanfield and Westland Irrigation Districts ; Request for 

Withdrawal of .Objections to Application No. 73451 

Dear Reed: 

On February 8, 1994, we submitted a letter to you on behalf of Stanfield 
Irrigation District and Westland Irrigation District requesting withdrawal of protests filed 
on the United States Bureau of Reclamation Transfer Application No . T-7006. In that 
letter, we indicated that the Districts also had decided to withdraw their objections to the 
Bureau's application no . 73451 for a new permit to use water released from McKay 
Reservoir for instrearn flows . 

In our February 8 letter, we indicated that no formal request for 
withdrawal was necessary for the October 15 objections because objeccions are not 
subject to contested case rules . Dus statement has apparently generated some confusion 
as to whether the objections are still pending before the Department. The purpose of this 
letter is to notify you of the Districts' request that the Department not take further action 
on the objections and to consider the objections to be withdrawn. Th.is has been the 
Districts' intent all along . (--.. . . 

Please call me i'._::'. have •:Y questions ~bout \Jetter. 
1 

-~------ --v,ery ~01ly you} . 
. <-~- ( / (-~ _ 1 ~ ,/ 
~----- w¾r~: H~lmes\'-- ---------~ 

WHH:mjm 
cc : Ms . Beck.-y Heirs 

Mr. Walt Fite 
Mr ;..).teed Benson 

_ _,Mr. Thomas G . Myrum 

S:EATTI. E 
\'YAS;iJ~GlO"-

t ,fll ~\ L F. . 
W ,\!H :'\_; C T(~~ 

\ -\~(OI_Y[il 
,,·.•.!-M1~•c~c:..i 

6:..'1!- E. 
10., :~o 

s .i.;..T ~ ..i.r~L1f ·• 
'- f'\H 
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OREGON 
WATER 
RESOURCES 
CONGRESS 

\ 
\ 
\ ( C' UV') ,, 

r\J ~ 
727 Centet st. NE, Suite 107 • Salem, OR 97301-3821 • (503) 363-0121 1!I FAX (503) 371--4926 

FAX TRANSMISSION COVER SHEET 

PLEASE DELIVER THE FOLLOWING TO: 

NAME AND TITLE: ,e:_G4¥/] 111~&,6 0..X~-

COMPANY: lU &I)_. _______ _ 

FROM: Jr{rJ 

RE: 

DATE: 

NUMBER OF PAGES INCLUDING COVER SHEET: 

. COMMENTS: . 

TIME: fl---'-_r/ __ 
3 

We are transmitting from a PANAFAX PX 350 

If you do not receive all of the described material, please call: 

SENDER'S NAME: 

OWRC - 08-93 

BUSINESS PHONE 

FAX 

(503) 363-0121 

(503) 371-4926 

Pro~ +ing the development control, conservation and utmzatkm of land and water resources of the State of Oregon since 1912 



.. 05-20-1991 09= 51AM FROM OWRC 503 371 4926 

· o·R.EGON :· 
·WATER 
RESOURCES· 
·coNG-RESS.,: . · .. · 

TO 3788130- P.02 

727'Center St. NE. Suite· 107 : : · •· . . SOiem~ OR-97301.-3821 • ... (503)3~121 • FAX(~3) 371-492~ 

May 1~. 1994 

Tom Myrum 
Umatilla Sasin f.D. Coordinator 

· .p _. 0. Box· 1260 
Hen:niston; OR 91838 

Re:·· '.APrucAn~•«i~1 . . . _ 
SECOND~Y PERMIT FROM MC KAY RESERVOIR ·. . 

In the tWQ actions filed wfth the Water Resource~ ~partment,·we are party to only one · 
application, the· secondary pennit, Application #73451 of August · 13, ·. 1·99;3, tor storage 
from. McKay Reservoir for fish life . . We are not a party_ to Transfer Appli~tion #7006, 
filed August ··16, 1993, adding ·fish enhancement. water use to th~ certificated uses for 
McKay Reservoir' water. 

V'{e objected . to· Application #73451 based on the ~icy question of a "permanent" 
reallocation of water, versus a "temporary" use whi•ch. would :accommodate . the parties 
during .the. period. that the Umatilla Basin Project was under construction, prior t<:i the 
addiijonal water anticipated being made available to all the users in the system {tribal, 
district, etc.) through the exchange which will result from the project's construction. We 
concur tt,at the ternporary use should be made available. for fishery purposes as we 
understand you, the Umatilla distric~s. have negoti_ated, on -a time-certain or temporary 
arrangement that would hav_e the net ·effect of providing_ water for iristream purposes · 
until the NEPA process and the project were complete ~nd resulted in the ability to 
develop a rnore permanent understanding amon_g· the parties. · 

Ho~ver, the original appHcation still allows "permanent" reallocation of the water, in . 
opposition·to what we understood was ·to occur as the result of negotiations between 
the Tribes · and . the districts to allocate -the use on · a time-defined term during. the 
construction period. If the .application has been amended to .refl~ct the time-certain 

• period during project construction, tt:ien, -upon receipt of the amended language we . 
could likely remove our.objection: 

. . 

. If no amendment has been made to make the action . other tha~ permanent, then we 
have a major policy ·question before us with both statewide and westwide implications 
as to allocation and protection of exist\ng water rights. lri that Cc3se, we would rieed to 
bring the issue to the full board of the Oregon Water Re~ources Congress, discuss the 

. policy implications, and then make a determination. · This would · necessitate the 
Umatilla districts bringing a proposal to our May 24 board meeting so that the •board 
coµld . consider your request . and discuss with · you .the policy implications Which . go . 
beyond the Umatilla Basin and beyond the water. spreading .issue. As you know, 

. . 

. Promoting the development. control, conservation and utilization of lond a nd water resources of the State of Oregon since 1912 
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OWRC stands by to assist you in any way that can be _accomplished while not injuring 
o~her districts and water users during that course of action. 

cc: Hermiston Irrigation District 
Stanfield Irrigation District 
Teel Irrigation District 
West Extension Irrigation District 
Westland Irrigation District 
Senator Mark Hatfield 
Bureau of Reclamation, Regional Director John Keys 
Senator Gordon Smith 
Representative Chuck Norris 
Water Resources Department, Reed Marbut 

TOTAL P. 03 
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MAY - 1994 ATTORNEYS AT LAW 

SUITE2300 
STANDARD INSURANCE CENTER 

900 SW FIFTH AVENUE 
PORTLAND, OREGON 97204-1268 

NATER t<c.;::,vu 1,vL0 ut.PT. 

Telephone (503) 224-3380 
Telecopier (503) 220-2480 

Cable La wport 
Telex 703455 

Writer's B635c~.Ja!~()'/umber 

May 6, 1994 

VIA FACSIMILE AND U.S. MAIL 

Mr, Reed Marbut 
Administrator 
Water Resources/ Adjudication Section 
Oregon Water Resources Department 
The Commerce Building 
158 12th Street NE 
Salem, OR 97310 

SALEM, OREGON 

Re: Stanfield and Westland Irrigation Districts; Request for 
Withdrawal of Objections to Application No. 73451 

Dear Reed: 

On February 8, 1994, we submitted a letter to you on behalf of Stanfield 
Irrigation District and Westland Irrigation District requesting withdrawal of protests filed 
on the United States Bureau of Reclamation Transfer Application No. T-7006. In that 
letter, we indicated that the Districts also had decided to withdraw their objections to the 
Bureau's application no . 73451 for a new permit to use water released from McKay 
Reservoir for instream flows. 

In our February 8 letter, we indicated that no formal request for 
withdrawal was necessary for the October 15 objections because objections are not 
subject to contested case rules_ This statement has apparently generated some confusion 
as to whether the objections are still pending before the Department. The purpose of this 
letter is to notify you of the Districts' request that the Department not take further action 
on the objections and to consider the objections to be withdrawn. This has been the 
Districts' intent all along. 

Please call me if you have any questions about 

WHH:mjm 
cc: Ms. Becky Heirs 

Mr. Walt Fite 
Mr. Reed Benson 
Mr. Thomas G. Myrum 

SEATTLE, 
WASH INGTON 

BELLEVUE, 
WASH INGTON 

VANCOUVER, 
WASH INGTO 

BOISE, 
IDAHO 

SALT LAKE CITY, 
UT AH 

WASHINGTON , 
DISTRICT OF COLUMBIA 
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STOEL RIVES BOLEY 
JONES & GREY 

ATTORNEYS AT LAW 

SU ITE2300 
STANDARD INSURANCE CENTER 

900 SW FI FTH AVENUE 
PORTLAND, OREGON 97204-1268 

Telephone (503 ) 224-3380 
Telecopier (503) 220-2480 

Cable Lawport 
Telex 703455 

Writ er's Direct Dial N11mber 

(503) 294-9 I 23 

October 15 , 1993 

Mr. Stephen C. Brown, Manager 
Water Rights Section 
Oregon Water Resources Department 
3850 Portland Road, Northeast 
Salem, OR 97310 

C 
OCT 181993 

NATER RtSOURCES U£PT 
SALEM, OREGO 

Re: Objections to Technical Review; Application No. 713451 

Dear Steve: 

As you may know, we represent several irrigation districts in the 
Umatilla River Basin. Stanfield Irrigation District ("SID") and Westland Irrigation 
Districts ("WID", collectively the "Districts") asked us to prepare and submit 
comments on their behalf concerning the Water Resources Department ("WRD") 
technical review for application No . S 73451. This application involves the 
Bureau of Reclamation (the "Bureau") proposal to appropriate water stored in 
McKay Reservoir for instream fishery enhancement. 

Both SID and WID receive water from McKay Reservoir pursuant to 
water delivery contracts with the Bureau. SID and WID believe that the proposed 
reallocation may interfere with their contractual rights to continue to receive water. 
While the Districts continue to work with the Bureau and other interested parties in 
the Umatilla Basin to address their concerns, the Districts submit these objections 
to preserve their existing rights to water stored in McKay Reservoir. 

The Districts believe that sufficient water exists in the Umatilla Basin 
to meet instream fishery needs while at the same time protecting the Basin's 
reliance on irrigated agriculture as an integral part of its economic base. The 
Districts submit, however, that the Bureau's application and the conditions 

PDXl-788 15.1 21570 0002 

PORTLAND. SEATTLE. BELLEVUE. 
OREGON WASHINGTON WASH INGTON 

VANCOUVER. 
WASH INGTON 

BOISE. 
IDAHO 

SALT LAKE C ITY. 
UTA H 

WASHINGTO • 
DISTRICT OF COLUMBIA 
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Mr. Stephen C. Brown 
October 15, 1993 
Page 2 

.Ci!a-
0cr 1 s 1993 

NATER RESOURCE -, 
SALEM, 0REG~it.PT. 

described in WRD's technical review create unnecessary inflexibility. For that 
reason, the Districts submit these comments as formal objections to the technical 
review pursuant to OAR 690-11-170(1). 

In submitting these comments, the Districts wish to make clear that 
they do not oppose the use of McKay water on an interim basis for fish flows until 
Phase II construction is complete. McKay water has been used in the past for this 
purpose when the Districts have voluntarily left water in the river during critical 
fish passage periods. The Districts also submit that mechanisms exist under 
Oregon law to allow temporary use of McKay water for this purpose. Such 
reasonable interim alternatives pending completion of Phase II make the Bureau's 
proposed use unnecessary. 

BACKGROUND 

The Umatilla Basin is a microcosm of water rights issues in Oregon 
and the West. No water allocation issue can be considered in isolation without 
some consideration as to how it fits within the larger framework of water use and 
distribution in the Basin. For that reason, some background is necessary to set the 
stage for the specific objections that the Districts submit. 

Congress authorized the construction of McKay Reservoir as part of 
the Umatilla Project. The Bureau completed construction of the project in 1927 
and began water storage and delivery that same year. According to an April 1975 
report prepared by the Bureau, McKay Dam and Reservoir were constructed for 
the single purpose of irrigation. 

The Bureau holds two water rights under Oregon law that control the 
Bureau's right to store and redistribute water. Permit R-584, (which WRD 
recently perfected in certificate 68258) authorizes the Bureau to store 75,000 acre 
feet of water in McKay Reservoir with a priority date of September 9, 1920. 
Permit 7400 authorizes the Bureau to deliver up to 73,250 acre feet of McKay 
water for supplemental irrigation use. The Bureau has not yet perfected permit 
7400. 

Since completion of the project, the Bureau has delivered water to 
SID pursuant to water delivery contracts. The Bureau also delivers water to other 
water users pursuant to other water delivery contracts. In 1949, Congress 
authorized the Bureau to renegotiate the contract payment terms, which the Bureau 
did. The 1949 contracts with SID and WID remain in effect today. 

PDXl-78815.1 21570 0002 
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Pursuant to the terms of the 1949 contracts, the Bureau must deliver 
30 percent of the water stored in McKay to WID and 30 percent to SID. The 
contracts also require the Bureau to reserve 25 percent of the reservoir storage 
space pending determination of the terms and conditions under which water would 
be made available permanently. This "reserved water" has been delivered to SID 
and WID each year. The Bureau also has delivered "residual water" to the 
Districts each year. Residual water consists of "temporarily available" water this 
is to be delivered to WID and SID upon payment in advance of specified rates. 

The lower Umatilla River provides a migration corridor for 
anadromous fish to reach their spawning grounds in upper basin tributaries. In 
1988 Congress authorized construction of facilities to use Columbia River water to 
replace water historically diverted from the Umatilla River for irrigation. 
Congress designed Public Law 100-557 to ensure adequate flows for Umatilla 
River fish migration while at the same time preserving irrigated agriculture in the 
Basin. Phase II of the project involves the construction of pumping and 
transportation facilities necessary to deliver the exchanged water. 

The water exchanges contemplated by the Umatilla Basin Project Act 
required the Bureau to seek new and modified water rights. On February 14, 
1991 , the Bureau filed application 71293 seeking to divert 240 cfs from the 
Columbia River to be exchanged with water that otherwise would be diverted from 
McKay Creek and the Umatilla River. On October 9, 1991, the Bureau filed 
transfer application T-6621E seeking approval for the exchange of water requested 
under application 71293. Once Phase II of the Umatilla Project is complete, 
McKay Creek and Umatilla River water will then be left instream to provide 
improved anadromous fish passage . 

Several public interest groups protested the Bureau 's applications on 
the grounds that some existing Umatilla River diversions subject to the exchange 
may be occurring without compliance with Oregon water law. A number of 
parties , including SID, resolved the dispute through mediation. The mediation 
resulted in several memoranda of agreement ("MOA") and proposed terms and 
conditions to be included in WRD's approval of the Bureau's applications. WRD 
since issued Permit 51439 to approve the Columbia River diversion and T-6621E 
to approve the exchange. The Bureau also has begun construction of the physical 
facilities necessary to effectuate the exchange; however, construction is not yet 
complete. 

On June 21, 1993, the Bureau filed an application seeking to "use 
stored water for instream fishery enhancement releases. " Application S 73451 
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purports to seek approval of a new water right to use water released from McKay 
Reservoir . 

OBJECTIONS 

Pursuant to OAR 690-11-170, the Districts object to the technical 
review for the following reasons : 

A. The Technical Review Erroneously Concludes that Water is Available 
to Satisfy the Proposed Use. 

Under Oregon water law, releases from storage must occur pursuant 
to a secondary water right in order for such releases to be dedicated to a specific 
use. The Bureau currently appropriates water stored in McKay Reservoir pursuant 
to permit 7400. Permit 7400 authorizes releases of 73,250 acre feet of stored 
water for supplemental irrigation use . This appropriation represents virtually the 
entire volume of water stored pursuant to certificate 68258. 

Despite the existence of water appropriated from storage pursuant to 
permit 7 400, the Bureau proposes to appropriate an additional 12,000 acre feet 
from storage. Because the Bureau does not (and probably cannot legally) seek to 
reduce its permit 7400 rights, the proposed use will result in the Bureau having 
rights to appropriate 85 ,250 acre feet from a reservoir where it has rights to store 
only 73,840 acre feet. The proposed use, therefore, seeks to appropriate 
unavailable water. 

Because water is not available for the Bureau's proposed use, the 
technical report fails to identify defects in the application and the supporting data. 
Instead, the technical report reaches the erroneous conclusion that 12,000 acre feet 
of water is available. Because virtually all water legally stored in McKay 
Reservoir is appropriated under permit 7400, the proposed use cannot be allowed 
under the Oregon water rules. The technical review report's water availability 
analysis is procedurally deficient for failing to identify this flaw. 

B. The Technical Report is Deficient for Failing to Require a Rate of 
Use for the Proposed Use. 

The Bureau requests 12,000 acre feet for the proposed use, but does 
not identify a rate at which the use will be exercised. The technical report also 
does not specify a rate of flow as a proposed permit condition. 

PDXl-788 15. 1 21570 0002 
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Absent a specified rate of flow, downstream users will not know 
whether or not water must remain instream for fish passage, especially since the 
proposed use does not identify a season of use. This will make administration of 
released water virtually impossible. Absent parameters defining how releases will 
be administered, both the application and the technical report are deficient. 

C. The Proposed Change is Inconsistent with Transfer Order No. 6621E. 

T-6621 E contemplates that water historically diverted pursuant to 
several water rights held by Hermiston Irrigation District, SID and the Bureau, 
including permit 7400, would be replaced with Columbia River water. Until 
Columbia River water is available, however, the conditions necessary to activate 
T-6621E do not exist. 

The Bureau's proposed use seeks to circumvent T-6621E by seeking 
immediate authorization to appropriate water for instream fishery needs. This 
proposal violates the spirit of negotiations that led to the approval of T-6621E, as 
well as the MOAs that authorize the Bureau to reallocate McKay Reservoir under 
specific terms and conditions. The Districts do not object to adding fish flows to 
permit 7400 and do not object to interim fish flows. The proposed use, however, 
goes far beyond what the Districts have agreed to and what the MOAs and T-
6621E authorize the Bureau to seek. Indeed, approval of the proposed use may 
act to invalidate T-6621E by undercutting the foundation on which it is based. 

D . The Proposed Use is not Authorized by Law. 

McKay Reservoir is a federal project and may only be operated for 
such purposes as designated by Congress in the project's authorizing legislation. 
The authorization legislation states that the project may store water for irrigation. 
Congress later added flood control as an authorized purpose when it authorized 
spillway improvements in the mid 1970s. The project also may provide incidental 
benefits to fish and wildlife. Such incidental benefits, however, must occur in a 
way that do not conflict with the project's primary purposes . 

The Districts recognize that others do not necessarily agree with this 
interpretation and instead take the position that the Umatilla Project itself 
reauthorized McKay Reservoir. This position is far from clear from the 
authorizing legislation and is one the Districts do not agree with. 

Prior to the completion of the Phase II construction, the proposed use 
will benefit fish and wildlife only. It will provide no irrigation or flood control 
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benefit. Without irrigation or flood control benefits, however, fish and wildlife 
use are not authorized. Without a Congressional change to the authorizing 
legislation, the Bureau lacks authority to store water for additional purposes. The 
proposed use, therefore will impair the public interest as articulated by Congress 
and as forbidden by ORS 537.170 and OAR 690-11-195. 

Notwithstanding the fundamental problem with the proposed use, the 
technical review report fails to provide any analysis as to whether the Bureau is 
authorized to apply water to the proposed use. This lack of analysis is a 
procedural flaw that renders the technical review report deficient under OAR 690-
11-160(1)(b) (requiring assessment of whether the proposed use is restricted or 
prohibited by statute). 

E . The Proposed Use Does Not Protect all Vested and Inchoate Rights to 
Water. 

The proposed use will delay water releases of up to one-tenth of the 
water historically released for irrigation use. This water is relied upon not only by 
contract users, but also by those users who depend upon return flows. The 
technical review report, however, provides no analysis as to how potential changes 
to the storage release regime will affect users that depend upon return flows. This 
lack of analysis violates the procedural requirements set out in OAR 690-11-
160(1 )( e) (requiring analysis of potential conflict with existing water rights). The 
proposed use also may violate the substantive prohibition on such conflicts and, 
therefore, impair and be detrimental to the public interest. 

F. The Proposed Change Requires Compliance with the National 
Environmental Policy Act. 

The Bureau's proposal to reallocate stored water involves a federal 
action. The Bureau did not consider this action as part of the Umatilla Project 
Basin review and, therefore, the National Environmental Policy Act ("NEPA") 
requires that the Bureau assess the environmental impacts of its proposal. 

G. No Basis Exists for the 12.000 Acre Foot Figure. 

The Stanfield MOA provides that the Districts would reach agreement 
with the CTUIR on a quantity of water necessary to protect fish. Such agreement 
never was reached. Nonetheless, the Bureau appears to unilaterally assigned ten 
percent of the McKay stored water to fish flows and on this basis request that 
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12,000 acre feet be reallocated. Without some discussion as to how this water will 
be used, the Bureau's request is arbitrary and should not be granted. 

H. The Water Already is Under Contract to the Districts . 

The Districts have paid for and taken residual water in all years in 
which water was determined to be "temporarily available" under the contracts that 
WID and SID have with the Bureau. The contracts do not give the Bureau the 
authority to allocate "temporarily available" water to fish flows. Rather, the 
Bureau must make such residual water available to the Districts. 

In addition, the Districts have the right to receive reserved water. 
The contracts do not allow the Bureau to allocate reserved water for fish flows or 
to allocate reserved water to parties other than irrigation districts and landowners. 

Residual water and reserved water are, therefore, not available for 
the Bureau' s use. The technical report failed to consider the fact that McKay 
Reservoir water is already contractually committed to the Districts and thus 
unavailable for appropriation under application No. S 73451. 

SUMMARY 

In summary, the Districts submit that the technical review report is 
deficient for not identifying a number of fundamental flaws that exist with the 
Bureau's proposed use. The Districts are prepared to work with WRD to identify 
alternative solutions to provide interim fish flows until Phase II is completed. 
However, the Bureau's proposed use is not the solution to fish flow issues and is 
not permissible under Oregon law. 

Please call me if you have questions about this letter. 

cc: Mr. Walt Fite 
Ms. Becky Hiers 
Mr. Bill Porfily 
Mr. Stephen Bloom 
Ms. Laura Schroeder 
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WATER RESOURCES DEPARTMENT INTEROFFICE MEMO 

August 20, 1993 

TO: Reed Marbut, Administrator 

FROM: Larry Nunn, Transfer Specialist 

SUBJECT·: Comments on BOR/McKay Transfer 7006 

1. We received letters from the Oregon State Grange and 5 
individual granges (Sunset, Washington-Yamhill :.County Pamona, 
Leedy, Beaverton, and Dixie Mtn.) In essence, they all requested 
a hearing on the ' matter. 

Beaverton Grange raised the additional issues that the reservoir 
is only for irrigation and flood control, needs NEPA review, 
reservoir is 100% allocated and will deprive irrigators of water , 
and is confiscation of the storage. 

I suggest a letter from me thanking them for their comments, 
explaining that there is no public interest involvement in the 
water right transfer process, and explaining that for transfers 
we may only consider injury to .existing water rights. I will 
also mention that their comments will be considered as comments 
in the permit application process. 

2. We received a request from Teel Irrigation District, through 
their attorney Laura Schroeder, for copies of all correspondence 
and filings. I will have copies sent. 

3 -; We received a letter from Gail Achterman, representing 
Stanfield and Westland Irrigation Districts. Stanfield and 
Westland support the idea of an interim transfer for fish water. 
However they are concerned that the transfer is not an interim 
measure. According to the letter, the MOA's currently i n place 
call for temporary use of stored water for fish, until the 
exchange is in place. 

Stanfield and Westland ID's request that the transfer be 
c ondi t ioned to make thi s only a temporary transfer, val i d only 
until the excha nge is fully operational . If the condit ion s are 
added , they a p p rove of the transfer . 

If the conditions are not added, they want t o p r otest t he 
transfer . They wou l d protest claiming t hat we s hould not 
approved t h e tra nsfer because it would reduce the water available 
to downstream u sers (69 0- 15- 050). 
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Reed Marbut. 
SUBJECT: Comments on BOR/McKay Transfer 7006 
August 20, 1993 

P~ge 2 

If the order f s not conditioned, they also believe that notarized 
statements are required from all deeded owners of land on which 
stored water is used ((690-15-060) (11)). In, t~is instance, I 
believe she is wrong. This provision oniy applies if the 
landowner does not make the application. In the case of this­
transfer, the BOR owns both the land and the reservoir. 
Additional statements from water users are not needed . 

• 
Stanfield and Westland, through their attorney, request copies of 
any other correspondence or comments. They also request written 
notice if the requested conditions will be approved. 

4. The Oregon Dairy Farmers Associat_ion requests a hearing 
because it coui d ~ave a ·financial inpact. .. 

·,, 
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MONAHAN, GROVE & TUCKER 
ATTORNEYS AT LAW 

105 NORTH MAIN 
MILTON-FREEWATER, OREGON 97862 

GoV~ 
RECEIVED 

AUG 16 1993 
NATER RESOURCES uEe_T .. 

J. T. MONAHAN 

JOHN U. GROVE 

SAM TUCKER 

SALEM, Q~~~Wi/938-6112 

PHONE : 503/938-3377 

13, 1993 

MARTHA PEGEL, DIRECTOR 
REED MARBUT 
WATER RESOURCES DEPARTMENT 
3850 PORTLAND RD NE 
SALEM OR 97310 

RE: Bureau of Reclamation Transfer 
NO. T-7006 

Dear Friends: () 

I represent Marion Jack Improvement District, and a number of water 
users located immediately below McKay Reservoir in Umatilla County, 
Oregon. Enclosed with this letter is a Protest to the Bureau of 
Reclamation Application to Transfer a use of water from irrigation 
to instream fish enhancement. I am also enclosing a check in the 
amount of $25 to cover the protest fee. 

My clients only learned of this proposed transfer through the 
public notice published in the East Oregonian newspaper. We have 
filed this protest to protect our rights in connection with this 
matter. We are willing to explore with all interested parties 
whether a mutually acceptable resolution of this matter can be 
reached. 

Sincerely, 

MONAHAN, GROVE & TUCKER 

Sam Tucker 

ST:cl 
Enclosure 

c: Bureau of Reclamation 
1150 North Curtis Road 
Boise, ID 83706-1234 

Marion Jack Improvement District 
Marion Jack Irrigation Company 
Keith Blanchard 
Dan Kinsley 
Judy Kennedy 
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PROTEST AGAINST BUREAU OF RECLAMATION 

APPLICATION TO TRANSFER 

MCKAY RESERVOIR WATER 

APPLICATION T-7006 

RECEI VED 
AUG 16 1993 

NATER t-<E.Suur<~ES DEe_T .. 
SALEM, OREGON 

We, Marion Jack Improvement District, Marion Jack Irrigation 

Company and its successors and Keith Blanchard, Judy Kennedy, and 

Dan Kinsley (Landowners) individually, through their attorney, Sam 

Tucker, 105 N. Main, Milton-Freewater, Oregon 97862, Phone: 503-

938-3377, do hereby protest the approval of pending application 

numbered T-7006 in the name of the United States of America, acting 

through the Regional Director, Pacific Northwest Region, Bureau of 

Reclamation (Bureau) , pertaining to use of water from McKay 

Reservoir, McKay Creek, Tributary of Umatilla River. 

Facts and legal issues relevant to this protest, and showing that 

protestors and the public interest would be adversely affected by 

granting this transfer, include the following: 

1. Marion Jack Irrigation Company holds Water Right Certificate 
55836, and Keith Blanchard, Judy Kennedy, Dan Kinsley and 
others presently own the land benefited by said water right 
certificate. Bureau of Reclamation presently holds Water 
Right Certificate 68258 entitling it to store water from McKay 
Creek for irrigation and apply said water to lands within the 
Marion Jack Improvement District including the lands of 
Landowners. 

2. Bureau has contractually agreed with Marion Jack Improvement 
District and Landowners to supply excess stored water to 
Landowners and others within the boundaries of Marion Jack 
improvement District. Bureau honored said contractual 
cornrni tments in part by granting water contracts until recently 
when the Bureau refused to grant any further water contracts 
and reserved water for a use not permitted under its 
certificate. The granting of this transfer wou l d interfere 
with Marion Jack Improvement District and Landowners 
contractual right to receive the stored water for i rr i gation. 

3 . Bureau has contractually agreed with Marion Jack Irrigation 
Company on January 30, 1924 to provide certain wa ters from the 
reservoir to Marion Jack Irrigation Company for i rr i gation. 
The Landowners and others are the present benefic i aries of the 
contract between Bureau and Marion Jack Irrigat i on Company. 



Bureau's use of uncontracted water within the reservoir for 
uses other than irrigation will violate the contractual rights 
of Marion Jack Irrigation Company and the Landowners as its 
successors unless said contract is honored and given priority 
over the proposed change in use. 

4. McKay Reservoir was constructed and totally dedicated to 
irrigation purposes and flood control, and was designed and 
built to benefit agriculture and irrigation primarily, with 
benefits including fish enhancement to be secondary. Any 
change in the use of the reservoir from that permitted in the 
existing Bureau of Reclamation Certificate would result in 
adverse environmental and economic impact to areas including 
wetlands and farmlands which have been irrigated from the 
reservoir. 

5. The proposed transfer, if granted, would not comply with 
Federal laws and regulations protecting the public interest 
and the environment including, but not limited to, National 
Environmental Policy Act, and laws and regulations controlling 
farmlands and wetlands. 

6. The proposed transfer, if granted, would not comply with State 
and local laws and regulations including: (1) ORS 540.505 et 
seq. concerning the conditions under which a change of use can 
be allowed, (2) ORS 537.110 et seq. concerning when water 
rights permits are required and can be issued, and (3) Water 
Resources Department Administrative Rules including Division 
11 rules of Chapter 640 of Oregon Administrative Rules and 
including the requirements and standards for a public interest 
review. 

The protestors request as relief or action that the proposed 
transfer of use from irrigation to instream fishery enhancement be 
denied or be modified in such a way as to protect protestors and 
the public interest. 

We understand that if this protest is not resolved informally, it 
may be necessary to present testimony in evidence in an 
administrative contested case hearing before the Water Resources 
Department in support of the allegations made in this protest. In 
event this matter goes to a hearing, we intend to be represented by 
attorney, Sam Tucker, 105 N. Main, Milton-Freewater, Oregon, or 
such other attorney as we may determine appropriate. 

Proof of Service of a copy of the Protest on the applicant is 
attached. 

2 - PROTEST 



Dated this /3 

3 - PROTEST 

day of August, 1993. 

MARION JACK IMPROVEMENT DISTRICT 
MARION JACK IRRIGATION COMPANY 
KEITH BLANCHARD 
4217 SW Lake Drive 
Pendleton, OR 97801 

JUDY KENNEDY 
4440 SW Lake Drive 
Pendleton, OR 97801 

DAN KINSLEY 
4116 SW Lake Drive 

Pend~ 97sy 
By~(~ 

Sam Tucker, Attorney 
105 N. Main 
Milton-Freewater, OR 97862 
503-938-3377 
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PROOF OF SERVICE 

I, Sam Tucker, being first duly sworn, depose and say that on 

the 13th day of August, 1993, I did mail a copy of the attached 

protest to the applicant by regular mail by placing it in an 

envelope addressed to: 

United states of America 
Regional Director 
Pacific NW Region 
Bureau of Reclamation 
1150 North Curtis Road 
Boise, ID 83706-1234 

and depositing it in the United States Mail with sufficient postage 

prepaid thereon. 

In Witness Whereof, I have hereunto set my hand this /3 
of __;_t1_41__,__~.;..:__- t l 9 9 3 • 

SUBSCRIBED AND SWORN to before me this /.3 d day of 

-""--"¾'--"· '-'--'Sf'<""""'"""d=--"------' 1993. 

-

OFFICIAL SEAL 
CECILIA A. L!IGHTY 

NOTARY PUBLIC- OREGON ·L COMMISSION NO.017882 JY COMMISSION EXPIRES ~l,!G, 30, 1998 

day 
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BEN "KIP'' LOM8AR'O, JR, 
KUIO' H. KNUDSEN 

JUD HOI.1'EYR 

4883239 LOMBARDlK 

LoMBARD, KN'uDSEN le ff OLTEY 
ATTORNEYS AT LAW 

1922 SISKIVOU ILVO, 
POST OFFICE BOX 1090 

ASt41.ANO. OREGON 17620-0061 
TELEPHONE (so:t) 8-&&111 

FAX (50S) 48•3231 

PAX TRANSMISSION COVER SHEET 

PLEASE DELIVl!lR THB FOLLOWING TO: 

PAGE 01 

MEDFORD omcE 

W5 WHT mi ST. 
Mf:DFOFIP, ~ ffl01 

TELEPHONE (603) 773-8244 
FAX (503) 773-1079 

NAME & TITLE _.....liil§~Tffl.tiLlSl-..liB~R~Q:.ziWN~ • ....l.lw1.:161.i1T.1111E1AlR._..R.,.I.,.G~HT-S'-AP,.ERM_ .. 1 ... T ...... s.,.E .. CT.,_I .. o .. N ....... __ 

coMPANY/DEPARTMENT __ a,..2 ... EYIIGO=Nu.....iw~~4jlii~E,.a;iB .... BE.-ti:,r;;;Q~PB-QE ...... s...,o .... E .. PT,__, __ 

FROM: KIE LOMBARD 

RE: PROTEST OP APPL, 73451 AND T?QQ§ 
NUMBER OF PAGES (Including Cover Sheet) 

HARD COPY TO FOLLOW: _ _,,X____ Yes ___ No 

*********************•*******•**********••······················· 
We are transmitting from a CANON FAX 225. 

If you do not receive all of the described material, please 
telephone ilDlllediately to: 

Business Phone: (503)482-8491 
FAX Phone: (503)488-3239 
Sender's Name: Penny 

···········••********************••••***************••···****** 
CODlDBlffXALI'.fY 1'0TICB 

This teleoopier truai• aion (and/or 4ocuaenta aaooapanyinq it) ••J' contain aonfi4ential inforaation belonging to th• ••n4er which 
1• protaote4 by the attorney•olient privileqe, The infomation is 
inten4a4 only for th• u• a of the in4ivi4ual or entity nu•4 above. 
If you are not tbe intended recipient, you are hereby notitie4 that 
any 4i•oloaure, oopying, dist ribution or the taking of any action 
in relianoe on the contents of thia inforaation i• strictly 
prohlbitecS. If you have received this tranamiaaion in error, 
pl•••• immediately notify ua by telephone to arrange for return of 
the doauaenta. 
•****************************************************************** 
COMM:1!:NTS : 
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PROTEST AGAINST 

Jf A T E R Jl s E A P P.J;, I C A T X 9 .H 

-(We) OREGON WATER RESOURCES CONGRESS 
. • NAME(S) 

727 Center St. NE, Suite 107 
MAILING APORESS 

Salem ___ ........, ___ ....,.. __ , OR ,97301-3821 1 ~503)363-0121 
STATE ZIP TELEPHONE C:ITY 

do hereby protest the approval. of pending appli~tion # 73451 and water 
Right Transfer T 7006 
made in the name(s) of u.s. BUREf\U OF RECLAMATION 

for use of water fr0111. _M_c,_K;.;;a;,;y~c~r;..;e~eck~-=-=M=c~K~ay==R=e::-.:s:::e:-r;...v...;0 ... 1_r_ ...... ____ _ 
NAME o'i WATER SOURCE 

The proposed use is for ins.tream fishery enhancement 

A;hd the intended place of use is ..:.:.:::.;..,::~.;;:;,;;.,;-.,;:~~;;::.;;,,::.=,;~,:..;:-"]~~i-=-:!!:~~ 

mouth of the Umatilla R"iver r section ___ Township AS ACCURA'l'ELY AS POSSI~) , . ,.~ ... ··,.· ____ , 

Range ________ , • . c9. ___ ,\i,:,<Q~<lg~n. , · .)~·t~i. 
' ------------- .. .. . ... ..... ' ; . .. ... ~-~ ' • .";.-.• .. r ·.. . . .. ;~: •-:~ ;. °"~ .:_;:::~: .,. .. ·' · .. _:_~~~-!:. ~~"~·.-

Hy (our) water rig~ts -~e: ·permit I .::iA . .- · certif;l.~~~!I NA ... ,. ... ·.t;: .. ~_~;·:.< 
A copy of the pert~en:t -~ plat map ob~ined from .~~ --··: · NA . · . . ···: 
county Assessor's Office -is attached • . ,-.he location.of the proposed 
use and point of diversion, and my/ov.r property and point ~f , 
diversion have been m~ked on- the · m:ai,•i . · · ·· 

COMPLffl -EJ:THER A/ · o:a B/, OR ' BOTS: 

A/ My (0ur) water rights would . . be adwrsely affected. J:>y the 
proposed use in the following· way(s): 

Provide as much detail as possWie - feel f.'X'ee to attach 
additional paper. Remember that you will need to produce 
testimony and evidence t o support your allegations in the 
event of a contested case hearing. · 
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B/ Cross out any phrases not applicabl~ to your protest. 

• / We_,., do not have any water rights, ••-••••••· 
Pli I I IF J 1 IC ?]ti 1•~ $ I b However,•/ We 

believe that the proposed use woufave a significant adverse 
effect on the pub1ic interest in the following 
way(s): See Attached Statement 

(You should provide a clear expiana't.Ion of how the proposed 
use would have substantial adver11e effect('s) on tbe public 
interest) Rem.elllber that you will need to produce testimony. 
and evidence to aupport your allegations in the event of a 
contested case hearing. 

• / We·•-•/ have not ( cirol.e one) attempted to resolve this 
matter through discussion with the applicant. l / We have 
proposed the foll.owing alternativea or conditions which, in 
lily/ our opinion, would resolve my/ our ooncern(s): 

None offered at thi§ time 

_.., •• UD49J;'atan4 tbat ir this .s,totest·i• aot reaol"te4 bfonaally, 
it aar 1'e necessary to p2:eaent testiao11r an4 evi4e11c,e in an 
a~iatrative · oonteste4 oase b88%'iD.g ~etore tbe water aeaourae• 
Department in _support· o~ . the a11egationa made in tbia protest. 

,,.,. 

. . .. 
In the event thi~ · matter goes to hearing, _. / we do / • I 
(oirc1e one) intend to have an attorney represent••/ us. The 
attorney's name and address is Ben Lombard, Jr, LQMBABD, KNUDSEN & 

HOLTEY, §22 Siskiyou Blvd., P.a. Box 1920, Ashland, QR 97520 

Proof of Service of a copy of this protest on the applicant is 
attached. 

The st~tutory $25.00 protest filing fee aooompanies this protest. 

Dated and Signed this 15 · ------ October , 19 93 • ------------- CONGRESS 

signature 
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Salem, OR 97301-3821 • (503) 363-0121 • FAX(503) 371-4926 

STATEMENT OF THE OREGON WATER RESOURCES CONGRESS IN SUPPORT OF 
PROTEST AGAINST WATER USE APPLICATION #73451 AND TRANSFER #T7006 

OCTOBER 15, 1993 

The OREGON WATER RESOURCES CONGRESS (OWRC) is a membership 
organization made up predominantly of irrigation districts formed 
under ORS chapter 545 and similar entities which provide water 
for irrigated agricultura. Included among its members are the 
districts most directly affected by the pending applications, the 
Stanfield and Westland Irrigation Districts. A large num):)er of 
its members have contracts with the u.s. Bureau of Reclamation 
for the supply of water from Bureau project facilities and Bureau 
licensed and certificated or permitted reservoirs. OWRC 
represents a significant public interest in its members and their 
water users. The above water use application and w~ter right 
transfer application present a significant threat to this public 
interest and to individual irrigators who are patrons of members 
of the organization. 

l) The proposed transfer may impair the water rights of 
fflany member district patrons. By reallocating a portion of the 
stored water presently authorized and allocated for irrigation, 
with the same priority data for all uses thus authorized, the net 
effect may be to result in a net loss of water available to 
downstream irrigation district users, contrary to OAR 690-lS~oso. 
In times of water shortages, the net result definitely will be to 
the detriment of the downstream consumptive users as the instream 
flows will be entitled to demand their share of the reduced 
allocation be left in the stream. 

2) The Bureau, like the irrigation districts, holds its 
water rights in the capacity of a trustee tor the water u9ers. 
OAR 690-15-020 requires an "organized water distribution entity" 
obtain a notarized statement from the "owner" (which we take to 
mean the landowners as well as the districts in this case) of the 
right authorizing the proposed change. To the best of our 
knowledge, this has not been done by the Bureau. 

3) The granting of the permit application would have the 
same potential for impairing the existing water rights of member 
district patrons as described in paragraph 1 above. 

4) The proposed water use in the permit application would 

Page 1 - OWRC STA'l'EMENT 

Promoting the development, control, conS8IVOtlon ond utlllxotton of land and water resources of the state of Oregon slnoe 1912 
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impair and be detrimental to the public interest in that 

a) It would conflict with existing water rights. 

b) It doea not take into account the primary goals 
for economic development for agriculture and industry 
in the area, as evidenced by the local comprehensive 
plans. 

c) The proposed use does not adequately address the 
local land use goals, comprehensive plans, or other 
land use matters, including, but not limited to 
current, planned, or reasonably anticipated uses for 
the lands of the area and the agricultural potential of 
the area, all as required by OAR 690-11-195. 

Page 2 - OWRC STATEMENT 
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PROOF o F SERVXCE 

I:, __ B~E_N.....,;;;L_O~M~B~AR~D;;..:_,~J~R~---------' being rirst duly sworn, 

depose and say that on octghec __ ,...,:5 __ , 19 9 3 , X did 

mail a copy of the attached protest against application nUJllber 
Water Right Tnnser T 7006 . 

73451 and/ to the app cant by ragular mail by pl.acing a copy 

of the protest in an· envel.ope addressed to: 

U.S. BUREAU OF RECLAMATION 
ATTNi PHIL GRAF, REGIONAL WATER RIGHTS OFFICER 
(applicant) / (applicant's attorney) 

1150 No~th Curtis Road 

Boise 
(altyj 

and depositing -it:: ·in · the 
, ~ . . . . 

postage prepaici :_-,tli~on. 
10/15/93 ;:}f>I 

(date) / ,=·,<: · . 
. ;:_· .. {· 

(address) 

ID 
(State) 

83706-1234 
(zip) 

United .-states mail.. with ~Ufficient 

SUbscribed to and·'..sworn before me this 2:.:._day of 
. : .. · .. 

October •: .. -. ·, . 19 93 • 

-

OFFICIAL SEAL 
PE HENRY 

NOT ARY 'i~luc -OREGON 
COMMISSION NO. 002157 

MY COMMISSION EXPIRES NOV. 11, 1~ 

My oomdssion expires 11/11/94 



SCHROEDER 
LAW 
OFFICES 
3355 NE Davis 
Portland, Oregon 97232 
(503) 232-7110 
(503) 238-4076 (FAX) 

Reed Marbut 
Water Resources Department 
3850 Portland Road N.E. 
Salem. OR 97310 

Laura A. Schroeder 
Admitted in Oregon, Idaho & Nevada 

August 17. 1993 

re: Transfer Application #7006 and Applicat ion #73451 

Dear Reed : 

My client, the Teel Irrigation District, is interested in receiving 
and reviewing all correspondence and filings related to the above referenced 
applications. Please copy to my address . 

As an interested party, we would request participation in any public 
interest process pursuant to these applications. In addition , we will address 
to you any concerns about Application #73451 after we have had an opportunity 
to assess the technical review. 

cc. clients 



WaterWatch 
OF OREGON 

September 30, 1993 

Reed Marbut 
Oregon Water Resources Department 
Water Rights Section 
3850 Portland Road NE 
Salem, Oregon 97310 

Re: Technical Report for 73451, Bureau of Reclamation, Instream 
Fishery Enhancement, McKay Reservoir, Umatilla River 

Dear Reed, 

RECEIVED 
OCT 071993 

NATER R£SOUH~ES uEPT. 
SALEM, OREGON 

WaterWatch strongly supports this proposed use. It is essential for the ecological 
health of the Umatilla River and is an important implementation of the agreements that were 
signed in the negotiations on Phase Two of the Umatilla Basin Project. 

By this letter we request notification and copies of any objections, comments, and 
other materials that are filed relating to this application and to this technical report, and 
copies of the Department's response to any of these materials. We request an opportunity to 
review any changes or additions to the conditions proposed in this technical report and to file 
a formal protest and participate in any negotiations if any of the conditions are altered or 
deleted or new conditions are added. 

Karen Russell 
Assistant Director 

WaterWatch of Oregon 921 SW Morrison, Suite 438 Portland, Oregon 97205 
phone: (503) 295-4039; fax (503) 227-6847 



TO: 

FROM: 

SUBJECT : 

Steve 

OREGON WATER RESOURCES DEPARTMENT 

WATER RIGHTS/ADJUDICATION DIVISION 

INTEROFFICE MEMORANDUM 

Darlene Castle DATE : October 19, 1993 

OWRC sent in a protest to T-7006 and 73451 and enclosed $50.00. 

The objection deadline for 73451 was October 15 ; therefore, 
OWRC's ''protest" for this file should be an objection. 

Reed would like you to do a letter to OWRC explaining the 
objection/protest periods and the difference regarding transfer 
and other applications. He would also like you to refund the 
$25.00 to OWRC. 

He would like this letter to go out today. 



CONFEDERATED 
of the 

TRIBES 

P.O. Box 638 

PENDLETON, OREGON 97801 

October 15, 1993 

Mr. Reed Marbut 

Area code 503 Phone 276-3165 FAX 276-3095 

Water Rights/Adjudication 
Oregon Water Resources Dept. 
3850 Portland Road, NE 
Salem, OR 97310 

VIA FAX 

GENERAL COUNCIL 
and 

BOARD OF TRUSTEES 

Water Committee 

RECEIVED 
OCT 181993 

NATER RESOURCES DEPT. 
SALEM, OREGON 

Re: Transfer Application T-7006 and Application File# 73451 

Dear Mr. Marbut, 

In the Treaty of 1855, the Confederated Tribes of the Umatilla 
Indian Reservation reserved · sufficient instream flows in the 
Umatilla River to maintain our fishery. This water right is not 
currently being enforced because it has not yet been adjudicated. 
Because of the potentially large impacts of our treaty reserved 
water right on other Umatilla River water users, we have been 
working with the State, the federal government and the local 
irrigators to create solutions to this conflict. 

The federal government has a Trust Responsibility to this Tribe ·to 
protect our trust assets, such as water and fish. Over the last 
decade, the Tribes, the state and the federal government have 
worked together cooperatively to restore the salmon runs to the 
Umatilla River. Pursuant to its Trust Responsibility, the Bureau 
of Reclamation applied for transfer T-7006 and a new water right, 
Application File Number 73451, to store and release water from 
McKay Reservoir for fishery enhancement in the Umatilla River. 

The need for these water rights was discussed at length during the 
1991-1992 negotiations over the Phase II water rights for the 
Umatilla Basin Project. The irrigation districts raised the point 
that McKay Reservoir did not have storage and release water rights 
which included the use of fish flow augmentation. A critical 
element of the consensus agreement reached in the negotiations was 
that all parties would support the acquisition of these water 
rights: 

TREATY JUNE 9, 1855 • CAYUSE, UMATILLA AND WALLA WALLA TRIBES 
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OCT 181993 
wVATER RESOLJRCES OEPJ 

"Each of the parties to this agreement shall suppor~AL~Mh 'OREGQN 
cooperate in the protection of releases of water from McKay 
Reservoir for instream flow use for fish purposes including, 
but not limited to, supporting any changes under federal and 
state law which may be necessary to ensure protection of this 
water for this use." 

This language is Section 4 of the Memorandum of Ag!'.'e~ment -
Hermiston Irrigation District and is Section 6 of the Memorandum of 
Agreement - Stanfield Irrigation District. Almost identical 
language is also included in the Memorandum of Agreement reached 
last winter between this Tribe and the Westland Irrigation District 
and the Teel Irrigation District. 

We support both applications as they are written~ We are aware, 
however, of several protests and requests to c111,0dify the · existing · · 
language. · Because these water rights were applied for to address 
our • treaty reserved water rights, . we are an interested party. 
Therefore, we request an opportunity to participate in any 
negotiations or proceedings relating to approval of Transfer, 
Application T-7006 and Application # 73451 and its technical 
report. In addition, we would like to request the opportunity to 
review any changes or additions to the transfer application or to 
the conditions proposed in the technical report. If changes are 
made to either application, we would like to request the 
opportunity to file a formal protest if necessary. 

We would appreciate it if you would send us copies of any and all 
objections, comments and other materials that are filed relating to 
Transfer Application T-7006 and Application File Number 73451 and 
its Technical Review Report, as well as copies of the Department's 
response to any of these materials. Please send that information 
to: 

Becky Hiers 
Dept. of Natural Resources 
Confederated Tribes of the Umatilla 

Indian Reservation 
P.O. Box 638 
Pendleton, OR 97801 
FAX: (503) 276-3317 

Thank you for your assistance on this matter. I hope that we can 
complete this process in the cooperative spirit we have all enjoyed 
in the past. 

Sincerely, 
(a_ I 

~d:-L-'-H -;t;-2.-,,L/ ;I~ 
.Antone Minthorn 
Chairman, Tribal Water Committee 
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October 26, 1993 

Oregon Water Resources Congress 
727 Center Street NE, Suite 107 
Salem, OR 97301-3821 

Oregon 
WA T ER 

RESOURCES 

DEPARTMENT 

Reference: Files T-7006 a ~ U.S. Bureau of Reclamation 

We have received your Protest against the approval of transfer 
application T-7006 and application for permit number 73451. 

The protest was filed and accepted against the approval of Transfer 
T-7006. The protest, faxed and received by the Department on 
October 15, 1993, will be considered as an objection to the 
techn ical review of Application 73451. 

If your objections to our technical review of Application 73451 are 
deni ed, you will be notified of the denial and allowed an 
opportunity to protest the denial of the objections. The non­
acceptance of your protest against App l ication 73451 does in no way 
r e l inquish your opportunity to s ubmi t a protest at a later date 
under the process outlined in the current rules. A check refunding 
the $25 protest fee will b e forwa rded as soon as one is prepared. 

Please fee l f r ee to contact me if you have any questions and I will 
be happy to address any c oncerns you may have. 

Sincerely, 

Manager 
Water Rights Division 

cc : attached service list 

enc losures 

1102 

3850 Portl and Rd N E 
Sa lem, O R 97310 
(503) 378-3739 
FAX (503) 378-81 ::10 
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Mr. Phil Graf 
U.S. Bureau of Reclamation 
1150 N Curtis Road 
Boise, ID 83707-1234 

Stanfield Irrigation District 
P.O. Box 416 
Stanfield, OR 97875-0416 

Westland Irrigation District 
P.O. Box 416 
Stanfield, OR 97875-0416 

Mr. Stephen M. Bloom 
P.O. Box 490 
Pendleton, OR 97801-0490 

Ms. Laura A. Schroeder 
3355 NE Davis 
Portland, OR 97232-3244 

Confederated Tribes of the 
Umatilla Indian Reservation 
P.O. Box 638 
Pendleton, OR 97801 

Oregon Department of Fish and Wildlife 
P.O. Box 59 
Portland, OR 97207 

Bonneville Power Administration 
Attention: Mr. Jay Marcotte - PJW 
P.O . Box 3621 
Portland, OR 97208-3621 

WaterWatch of Oregon 
921 SW Morrison, Suite %34 
Portland , OR 97205 

Ms. Gail L. Achterman 
Stoel Rives Boley Jones & Grey 
900 SW Fifth Avenue, Suite 2300 
Portland, OR 97204-1268 

Mr. Ben Lombard, Jr. 
Lombard , Knudsen & Holtey 
P.O. Box 1090 
Ashland , OR 97520-0051 

Mr. Sam Tucker 
Monahan , Grove & Tucker 
105 North Main 
Milton-Freewater , OR 97862 



Mr. Mike Ladd, Region Manager 
Water Resources Department 
3920 Westgate 
Pendleton, OR 97801 



August 27, 1993 

David Moon, Esq. 
PO Box 82 
Eugene, OR 97440 

Dear Mr. Moon: 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

We are sending you a copy of the Technical Review Report on 
Application File Number 73451. Your request for a copy of the 
Report was inadvertently overlooked. Please accept our 
apologies. 

Please have any objections to us by the 60-day deadline specified 
in the Report and accompanying cover letter. If it is not 
possible for you to meet the 5:00 p.m., October 15, 1993, 
deadline, please contact me ahead of time. 

Sincerely, 

~~~ 
Laurie Beth English 
Water Rights Program Analyst 

LBE/dpc 
Enclosure 

3850 Portland Rd E 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



COMMENT FORM 

K"' I,., . ! J ;.: IJ 

JUN 2 9 1993 
WAll:.k RcS ~U ., ,_._ .i.:.,--r. 

Please list below the Application Number of the water use application(s) that are of interest to youS,WnM) OR EGON 
the technical is completed a report of the technical review of these applications will be delivered to you . 

Application #s 7-r, 'f ~ / 

Send to: 

Please include specific comments or concerns. Use additional sheets if necessary. 

Return to: 
Oregon Water Resources Department 
3850 Portland Road N.E. 
Salem, Oregon 97310 

This Comment corresponds to the JVN/23/1993 Public Notice. 
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CONFEDERATED TRIBES 
of the 

~"/~iii'~ 
P.O. Box 638 

PENDLETON, OREGON 97801 
Area code 503 Phone 276-3449 FAX 278-3317 

DEPARTMENT of 
NATURAL RESOURCES 

Environmental 
Planning/ 

Rights Protectlo" 
. Program 

TELEFAX TRANSMISSION COVERSHEET 

Department of Natural Resources 
Administration & Environmental Plannlng•R.P. 

DATE: t?d 1._s;,/923 
TRANSMISSION TO: ~ 4l!-,. bfsc+ 

TRANSM1ss10N FROM:,--1¥&~,:;;. ...... tf.;;;.+--~M~ca~------­
NO. OF PAGES (INCLUDING THIS SHEET): 3 
NOTES:. __________________ _ 

If transmission Is unreadable, please telephone (603)278~3449/3447 

TREATY JUNE 9, 1855 • CAYUSE, UMATILLA AND WALLA WALLA TRIBES 
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CONFEDERATED TRIBES 
of the 

~1~6R~ 

October 15, 1993 

Mr. Reed Marbut 

P.O. Box638 
PENDLETON, OREGON 97801 

Area oode 503 Phone 276-3185 FAX 27S.3095 

Water Rights/Adjudication 
Oregon Water Resources Dept. 
3850 Portland Road, NB 
Salem, OR 97310 

VIA FAX 

GENERAL COUNCIL 
and 

BOARD OF TRUSTEES 

Water Commlnea 

Re: Transfer .Application T-7006 and Applioation File# 73451 

Dear Mr. Marbut, 

In the Treaty of 1855, the Confederated Tribes of the Umatilla 
Indian Reservation reserved sufficient instream flows in the 
Umatilla River to mDintain our fishery. This water right is not 
currently being enforced because it has not yet been adjudicated. 
Because of the potentially large impaots of our treaty reserved 
water right on other Umatilla River water users, we have been 
working with the state, the federal government and the local 
i rrigators to create solutions to this conflict. 

The federal government has a Trust Responsibility to this Tri be to 
protect our trust assets,. such as water and fish, Over the last 
decade, the Tribes, the state and the federal government have 
worked together cooperatively to restora the salmon runs to the 
Umatilla River. Pursuant to its Trust Responsibility, the Bureau 
of Reclamation applied for transfer T-7006 and a new water right, 
Application File Number 73451, to store and release water from 
McKay Reservoir for fishery enhancement in the Umatilla River. 

The need for these water rights was discussed at len9th during the 
1991-1992 negotiations over the Phase II water rights for the 
Umatilla Basin Project. The irrigation districts raised the point 
that McKay Reservoir did not have storage and release water rights 
which included the use of fish flow augmentation. A critical 
element of the consensus agreement reached in the negotiations was 
that all parties would support the acquisition of these water 
r i ghts: 

TREATY JUNE 9, 1855 • CAYUSE , UMATILLA AND WALLA WALLA T RIBES 
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1'Each of the parties to this agreement shall fJUpport and 
cooperate in the protection of releases of water from McKay 
Reservoir for instream flow use for fish purposes including, 
but not limited to, supporting any changes under federal and 
state law which may be necessary to ensure protection of this 
water for this use." 

This language is Section 4 of the Memorandum of Agreement -
Hermiston Irrigation District and is Section 6 of the Memorandum of 
Agreement - Stanfield Irrigation District. Almost identical 
language is also included in the Memorandum of Agreement reached 
last winter between this Tribe and the Westland Irrigation District 
and the Teel Irrigation District. 

We support both applications as they are written. We are aware, 
however, of several protests and requests to modify the existing 
language. Because these water rights were applied for to address 
our treaty reserved water rights, we -are an interested pa:rty. 
Therefore, we request an opportunity to participate in any 
negotiations or proceedings relating to approval of Tran sf er 
Application T-7006 and Application # 73451 and its technical 
report. In addition, we would like to request the opportunity to 
review any changes or additions to the transfer application or to 
the conditions proposed in the technical report. If changes are 
made to either applicat"!on, we would like to re.quest the 
opportunity to file a formal protest if necessary. 

W9 would appreciate it if you would send us copies of any and all 
objections, comments and other materials-that are filed relating to 
Transfer Application T-7006 and Application File Number 73451 and 
its Technical Review Report, as well as copies of the Department's 
response to any of these materials. Please send that information 
to: 

Becky Hiers 
Dept. of Natural Resources 
·confederated Tribes of the umatilla 

Indian Reservation 
P.O. Box 638 
Pendleton, OR 97801 
FAX: (503) 276-3317 

Th~nk you for your assistance on this matter. I hope that we can 
complete this process in the cooperative spirit we have all enjoyed 
in the past. 

Sincerely, 

~__e:.. ~. ~-... J 7..-.,./ 
Antone Minthorn 
Chairman, Tribal Water committee 



October 15, 1993 

Larry Cauble 
Oregon cattlemen's Association 
1041 Worthington Rd. 
Eagle Point, OR 97524 

REFERENCE: File 73451 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

Here is a copy of the technical review for this application. As 
I mentioned, objections to the technical review must have been 
received by today. 

However, by focusing on the technical review, I may have mislead 
you. The application still must go through a Public Interest 
Review. That review will take place very shortly. You are most 
welcome to provide comments to be considered in the the Public 
Interest Review. 

Sincerely, 

LARRY H. NUNN 
Senior Water Rights Specialist 

enclosure 

3850 Portland Rd E 
Sa lem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 
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STOEL RIVES BOLEY JONES & GREY 
Attorneys at Law 

standard Insur.ance Center 
900 SW Fifth Avenue, Suite 2300 

Portland, Oregon 97204 - 1268 

Telephone (503)294 - 9181 
Telecopier (503)220-2~80 

TO : STEPHEN C. BROWN, MANAGER 
WATER RIGHTS SECTION 
OREGON WATER RESOURCES PEPARTMENT 
Fax#: 378~8130 
Office#: 378-3741 

FROM: GAXL L. ACHTERMAN 
Client No.: 21S?0 
Mlr.tter No. , oooi 

PATE: October 15, 1993 

Ciient ~ . WB.!1'LJWD IIUlIGA.'1':tON DISTRICT 
Mattei:- Name: WJl'l'ER RIG!i'1'6 

TIME: 4:04 pm 

No. of pages (including this cover): Q 
Equipment: Canon Fax L770 (24-hour automatic) 
In case of error call ________ at {503)294-9508 or 294-9401 

This facsimile may contain confidecti&l. info~tion th~t is protected by the attorney~cliect or wo.k p:i:oduct 
privilege. If the -der of this 111esall.!le is not the intended ~eipient oi: an employee reaponii ble for dalivedng 
the facsimile, please do not distribute th~s facailllilc, cotify us i1'0111ediately by telaphon~ , and rot~ thi s 
f~c:.11.l..lllile by lllllil. 'l'hanJc you. 

I 

COMMENTS: 
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VIA FACSIMILE 
MD U.S. MAIL 

STOEL RIVES BOLEY 
JONES&CREY 

ATTORNEYli AT I.AW 

SUITE2300 
SYANDARD!NSURANCECENTER 

900 SW FIFTH AVENUE 
PORTLANO, OJtECON 97~O4-t26S 

T,l,phonr (503/ 224-3380 
r.luopitr 1503) 22O-HBO 

c,~cl.nlp,;,•t 
Ttltx 70J•55 

Writtr '• Oir«t DiAI N1unbfr 

(.50J) 194-9123 

October 15, 1993 

Mr. Stephen C. Brown, Manager 
Water Rights Section 
Oregon Water Resources Department 
3850 Portland Road, Northeast 
Salem, OR 97310 

Re: Objections to Technical Review; ,Wplication No, 713451 

Dear Steve: 

~002/008 

As you may know, we represent several irrigation districts in the 
Umatilla River Basin. Stanfield Irrigation District ("SID") and Westland Irrigation 
Districts ("WID", collectively the "Districts") asked us to prepare and submit 
comments on their behalf concerning the Water Resources Department ("WRD") 
technical review for application No. S 73451. This application involves the 
Bureau of Reclamation (the "Bureau") proposal to appropriate water stored in 
McKay Reservoir for instream. fishery enhancement. 

Both SID and WID receive water from McKay Reservoir pursuant to 
water delivery contracts with the Bureau. SID and W1D believe that the proposed 
reallocation may interfere with their contractual rights to continue to receive water. 
While the Districts continue to work with the Bureau and other interested parties in 
the Umatilla Basin to address their concerns, the Districts submit these objections 
to preserve their existing rights to water stored in McKay Reservoir. 

The Districts believe that sufficient water exists in the Umatilla Basin 
to meet instl'.eam fishery needs while at the same time protecting the Basin's 
reliance on irrigated agriculture as an integral part of its economic base. The 
Districts submit, however, t.ha:t the Bureau's application and th~ conditions 

PDXl-78815,l :ZJS10 0002 
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STOEL R.IVES BOLEY 
JONES l'-:r CR.EY 

5'503 220 2480 

· Mr. Stephen C. Brown 
October 15, 1993 
Page 2 

STOEL RIVES 

described in WRD's technical review create. unnecessary inflexibility. For that 
reason, the Districts submit these comments as formal objections to the technical 
review pursuant to OAR 690-11-170(1). 

~003/008 

In submitting these comments, the Districts wish to make clear that 
they do not oppose the use of McKay water on an interim basis for fish flows until 
Phase II construction is complete. McKay water bas been used in the past for this 
purpose when the Districts have voluntarily· left water in the river during critical 
fish passage periods. The Districts also submit that mechanisms exist under 
Oregon law to allow temporary use of McKay water for this purpose. Such 
reasonable interim alternatives pending completion of Phase II make the Bureau• s 
proposed use unnecessary. 

BACKGROUND 

The UmatiUa Basin is a microcosm of water ri~ts issues in Oregon 
and the West. No water allocation issue can be considered m isolation without 
some consideration as to how it fits within the larger framework of water use and 
distribution in the Basin. For · that reason, some background is necessary to set the 
stage for the specific objections that the Districts submit. 

Congress authorized the construction of McKay Reservoir as part of 
the Umatilla Project. The Bureau completed construction of the project in 1927 
and began water storage and delivery that same year. According to an April 1975 
report prepared by the Bureau, Mc~y Dam and Reservoir were constructed for 
the single purpose of irrigation. 

The Bureau holds two water rights under Oregon law that control the 
Bureau's right to store and redistribute water. Permit R-584, (which WRD 
recently perfected in certificate 68258) authorizes the Bureau to store 75,000 acre 
feet of water in McKay Reservoir with a priority date of September 9, 1920. 
Permit 7400 authorizes the Bureau to deliver up to 73,250 acre feet of McKay 
water for supplemental irrigation use. The Bureau bas not yet perfected permit 
7400. · 

Since completion of the project, the Bureau has delivered water to 
SID pursuant to water delivery contracts. The Bureau also delivers water to other 
water users pursuant to other water delivery contracts. In 1949, Congress 
authorized the Bureau to renegotiate the contract payment terms, which the Bureau 
did. Toe 1949 contracts with SID and WID remain in ~ffect today. 

PDX1-1aa1s.1 21570 0002 
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Pursuant to the terms of the 1949 contracts, the Bureau must deliver 
30 percent of the water stored in McKay to WID and 30 percent to SID. The 
contracts also require the Bureau to reserve 25 percent of the reservoir storage 
space pending determination of the terms and conditions under which water would 
be made available permanently. This "reserved water" has been delivered to SID 
and WID each year. The Bureau also bas delivered "residual water" to the 
Districts each year. Residual water consists of "temporarily available" water this 
is to be delivered to WID and SID upon payment in advance of specified rates . 

The lower Umatilla River provides a migration corridor for 
anadromous fish to reach their spawning grounds in upper basin trib'1taries. In 
1988 Congress authprized construction of facilities to use Columbia River water to 
replace water historically diverted from the Umatilla Riv~r for irrigation. 
Congress designed Public Law 100-S57 to ensure adequate flows for Umatilla 
River fish migration while at the same tiine preserving irrigated agriculrure in the 
Basin. Phase II of the project involves the construction of pumping and 
transportation facilities necessary to deliver the exchanged water. · 

The water exchanges contemplated by the Umatilla Basin Project Act 
required the Bureau to seek new and modified .water rights. On February 14, 
1991. the Bureau filed application 71293 seeking to divert 240 cfs from the 
Columbia River to be exchanged with water that otherwise would be diverted from 
McKay Creek and the Umatilla River. On October 9; 1991, the Bureau filed 
transfer application T-6621E seeking approval for the exchange of water requested 
under application 71293. Once Phase IT of the Umatilla Project is complete, 
McKay Creek and Umatilla River water will then be left instream to provide 
improved anadromous fish passage. 

Several public interest groups protested the Bureau's applications on 
the grounds that some existing Umatilla River diversions subject to the exchange 
may be occurring without compliance with Oregon water law. A number of 
parties, including SID, resolved the dispute through mediation. The mediation 
resulted in several memoranda of agreement ("MOA'') ~ proposed terms and 
conditions to be included in WRD's approval of the Bureau's applications. WRD 
since issued Permit 51439 to approve the _Columbia River diversion and T-6621E 
to approve the exchange. The Bureau also has begun construction of the physical 
facilities necessary to effectuate the exchange; however, construction is not yet 
complete. · 

On June 21, 19.93, the Bureau filed an application seeking to "use 
stored water for instream fishery enhancement releases. " Application S 73451 

PDXl-78815.1 21-'70 0001 
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purports to seek approval of a new water right to use water released from McKay 
Reservoir. 

OBJECTIONS 

Pursuant to OAR 690-11-170, the Districts object to the technical 
review for the following reasons: 

A. The Technical Review Erroneously Concludes that Water is Available 
to Satisfy the Proposed Use. 

Under Oregon water law, releases from storage must occur pursuant 
to a secondary water right in order for such releases to be dedicated to a specific 
use. The Bureau currently appropriates water stored in McKay Reservoir pursuant 
to permit 7400. Pennit 7400 authorizes releases of 73,250 acre feet of stored 
water for supplemental irrigation use. This appropriation represents virtually the 
entire volume of water stored pursuant to certificate 68258. 

Despite the existence of water appropriated from storage pursuant to 
permit 7400, the Bureau proposes to appropriate an additional 12,000 acre feet 
from storage. Because the Bureau does not (and probably cannot legally) seek to 
reduce its permit 7400 rights, the proposed use will result in the Bureau having 
rights to appropriate 85,250 acre feet from a reservoir where it has rights to store 
only 73,840 acre feet. The proposed use, therefore, seeks to appropriate 
unavailable water. 

Because water is not available for the Bureau's proposed use, the . 
· technical report fails to identify defects in the application and the supporting data. 
Instead, the technical report reaches the erroneous conclusion that 12,000 acre feet 
of water is available. Because virtually all water legally stored in McKay 
Reservoir is appropriated under permit 7 400, the proposed use cannot be allowed 
under the Oregon water rules. The technical review report's water availability 
analysis is procedurally deficient for failing to identify• this flaw. . 

B. The Technical Report is Deficient for Failing to Require a Rate of 
Use for the Proposed Use. 

The Bureau requests 12,000 acre feet for the proposed. use, but does 
not identify a rate at which the use will be exercised. The technical report also 
does not specify a rate of flow as a proposed pennit condition. 

PDX1-7181S,l 21S70 0002 
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Absent a specified rate of flow, downstream. users will not know 
whether or not water must remain instream for fish passage, especially since the 
proposed use does not identify a season of use. This will make administration of 
released water virtually impossible. Absent parameters defining how releases will 
be administered, both the application and the technical report are deficient. 

C. The Proposed Change is Inconsistent with Transfer Order No. 6621E. 

T-662 lE contemplates that water historically diverted pursuant to 
several water rights held by -Hermiston Irrigation District. SID and the Bureau, 
including permit 7400, would be replaced with Columbia River water. Until 
Columbia River water is available, however, the conditions necessary to activate 
T-662 lE do not exist. 

The Bureau's proposed use seeks to circwnvent T-662 lE by seeking 
immediate authorization to appropriate water for instream fishery needs. This 
proposal violates the spirit of negotiations that led to the approval of T-6621B, as 
well as the MOAs that authorize the Bureau to reallocate McKay Reservoir under 
specific terms and conditions. The .Districts do not object to adding fish flows to 
permit 7400 and do not object to interim fish flows . The proposed use. however, 
goes far beyond what the Distric~ have agreed to and what the MOAs and T-
6621E authorize the Bureau to seek. Indeed, approval of the proposed use may 
act to invalidate T-6621E by-undercutting the foundation on which it is based. 

D. Tbe Proposed Use is not Authorized by Law. 

McKay Reservoir is a federal project and may only be operated for 
such purposes as designated by Congress in the project's authorizing legislation. 
The authorization legislation states that the project may store water for irrigation. 
Congress later added flood control as an authorized purpose when it authorized 
spillway improvements in the mid 1970s. The project also may provide incidental 
benefits to fish and wildlife. Such incidental benefi~. however, must occur in a 
way that do not conflict with the project's primary purposes. 

The Districts recognize that others do not necessarily agree with this 
interpretation and instead take the position that the Umatilla Project itself 
reauthorized McKay Reservoir. This .position is far from clear from the 
authorizing legislation and is one the Districts do not agree with. 

Prior to the completion of the Phase n construction, the proposed use 
will benefit fish and wildlife only. It will provide no irrigation or ·flood control 

PDXl-78815,1 21570 OOOl 
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benefit. Without irrigation or flood control benefits, however. fish and wildlife 
use are not authorized. Without a Congressional change to the authorizing 
legislation, the Bureau lacks authority to store water for additional purposes. The 
proposed use, therefore will impair the public interest as articulated by Congress 
and as forbidden by ORS 537.170 and OAR 690-11-195. 

Notwithstanding the fundamental problem with the proposed use, the 
technical review report fails to provide any analysis as to whether the Bureau is 
authorized to apply water to the proposed use. This lack of analysis is a 
procedural flaw that renders the technical review report deficient under OAR 690-
11-160(-1 )(b) (requiring assessment of whether the propc;>sed use is restricted or 
prohibited by statute). 

E. The Proposed Use Does Not Protect all Vested and Inchoate Rights to 
Water. 

The proposed use will delay water releases of up to one-tenth of the 
water historically released for irrigation use. This water is relied upon not only by 
contract users, but also by those users who depend upon retum flows. The 
technical review report, however, provides no analysis as to how potential changes 
to the storage release regime will affect users that depend upon rennn flows. This 
lack of analysis violates the procedural requirements set out in OAR 690-11-
160(1 )( e) (requiring analysis of potential conflict with existing water rights) . The 
proposed use -also may violate the substantive prohibition on such conflicts and, 
therefore, impair and be detrimental to the public interest. 

F . The Proposed Change Requires Compli::nice with the National 
Enviromneptal Policy Act. 

The Bureau's proposal to reallocate stored water involves a federal 
action. The Bureau did not consider this action as part of the Umatilla Project 
Basin review and, therefore, the National Environmental Policy Act C'NEP A") 
requires that the Bureau assess the environmental impacts of its proposal. 

G. No Basis Exists for the 12.000 Acre Foot Figure. 

The Stanfield MOA provides that the Districts would reach agreement 
with the CTUIR on a H1,1antity of water necessary to protect fish. Such agreement 
never was reached. Nonetheless, the Bureau appears to unilaterally assigned ten 
percent of the McKay stored water .to fish flows and on this basis request that 
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12,000 acre feet be reallocated. Without some discussion as to how this water will 
be used, the Bureau's request is arbitrary and should not be granted. 

H. The Water Already is Under Contract to the Districts. 

The Districts have paid for and taken res~ual water in all years in 
which water was determined to be "temporarily available'" under the contracts that 
WID and SID have with the Bureau. The contracts do not give the Bureau the 
authority to allocate "temporarily available" water to fish flows. Rather, the 
Bureau must make such residual water available to the Districts. 

In addition, the Districts have the right to receive reserved water. 
The contracts do not allow the Bureau to allocate reserved water for fish flows or 
to allocate reserved water to parties other than irrigation districts and landowners. 

Residual water and reserved water are, therefore, not · available for 
the Bureau's use. The technical report failed to consider the fact that McKay 
Reservoir water is already contractually committed to the Districts and thus 
unavailable for appropriation under application No. S 73451. 

SUMMARY 

In summary, the Districts submit that the technical review report is 
deficient for not identifying a number of fundamental flaws that exist with the 
Bureau's proposed use. The Districts are prepared to work with WRD to identify 
alternative solutions to provide interim fish flows until Phase n is completed. 
However, the Bureau's proposed use is not the· solution to fish flow issues and is 
not permissible under Oregon law. · 

Please call me if you have questions about this letter. 

cc: Mr. Walt Fite 
Ms. Becky Hiers 
Mr. Bill Porfily 
Mr. Stephen Bloom 
Ms. Laura Schroeder 

PDXl-71815 .t 21570 0002 



November 8, 1993 

Oregon Water Resources Congress 
727 Center Street NE, Suite 107 
Salem, OR 97301 - 3821 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

Reference: Files T- 7006 and 73451 - U.S. Bureau of Reclamation 

I am enclosing voucher no. 000833 refunding the $25 protest fee 
submitted with your objection to our technical review of 
Application 73451. 

The non-acceptance of your protest against Application 73451 does 
in no way relinquish your opportunity to submit a protest at a 
later date under the process outlined in the current rules. 

Please feel free to contact me if you have any questions and I will 
be happy to address any concerns you may have. 

Sincerely, 

·steve Brown 
Manager 
Water Rights Division 

enclosures 
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727 center st: NE, ~ite 107 : • . soiem.: OR 97301-3821 

A~g.ust 2, 1993 

., . 

Reed Marbut· · .. .. · 
Water Resources Department: 
.3850 Portland Road N.E. 
sarem,· oregon 97310 

. . . 

. . .. 
RE: PERMff APPLICATION N.O. 7~1 

Dear Reed: ... .. 

' :'. ..~ < • 

:• .. . . .. 

• (503) .3~.3-0121· • FAX@3) 371-4926 

. . .·. . ·,~ 

; CPf~ ~I . .· ·· .... • ........ · ~I ··~.~+--. 
:· ...... •--·:.:·.·. <·.:(i:·.:· .:·.~ ·~v:-. .. --- . : .. • ··.· )7' 

•. • .• ·. •· . •· .: . ·. . • : I - . .• . ... C,, 11· . 

: : :·. ,: DW ~ . ~ 11 ;:;{/ 

OWRC has ·concerns with the· application. referenced, .which'·we Will •address after we 
have had the opp9rtunity to assess the technical review when it Is available. 

. . . . . 
We objec~ to some of the ·terms of the proposed •application. After we analyze the 

· t~c.hnical review, we will provide you with specific comments regarding our objections. · 
The application as proposed does not characterize the negotiations among the parties. 
Further, the application has licy implications beyond the specific allocation it 
represents whi are of conce o -our statewide membership. . . ' 

an Boetteher 
Executive Director 

Promoting the development, control, conservation ~nd utili~otion of land cind wote~ resources of the state of Oregon.since 1912 
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CONGRESS 

, 727 Center St. NE, Suite 107 • Salem. OR97301-3821 • (503)3~121 • FAX(503) 371--4926 

FAX TRANSMISSION COVER SHEET 

PLEASE DELIVER THE FOLLOWING TO: 

NAMEANDTITLE: /CGSC; /1/q~ a..T 

COMPANY: --=t_,=)....:f<L)_..;;;;;;=-------------

FROM: 

RE: 

DATE: TIME: //:3( 

NUMBER OF PAGES INCLUDING COVER SHEET: 3--

I ~ . 

-
We are transmitting from a SHARP FAX FO~00 . 

. - ·- - -
If you do not receive all of the described material, please call: 

BUSINESS PHONE 

FAX 

(503) 363-0121 

(503) 371-4926 . 

SENDER'S NAM~~"<;;:, - ---=- - ----- - - - - - -­

OWRC-09-92 

Promoting the development control <:lOnse1VOtion and utilization of to nd a nd water resources of the State of Oregon since 1912 



October 12, 1993 

Water Rights Section 
Water Resources Department 
3850 Portland Rd . , NE 
Salem, OR 97310 

ECEIVED 
OCT 151993 

WATE.R RESOUh..,c.::> LJEPT. 
SALEM, OREGON 

Oregon 
DEPARTMENT OF 

FISH AND 

WILDLIFE 

RE: Water Right Application #73451; Report of Technical 
Review 

ODFW has been a party to discussions leading up to the 
subject application and supports same as conditioned. 

Thank you for the opportunity to comment. 

Sincerely, 

c. WaterWatch of Oregon (public information request) 
Stephanie Burchfield 
Bailey, Pendleton 

PILE: 73451 .TEC 

2501 SW First Avenue 
PO Box 59 
Portland, OR 97207 
(503) 229-5400 
TDD (503) 229-5459 



WaterWatch 
0 F OREGON 

RECEIVED 
OCT -11993 

~A1E.R RE.SOURCES DE.fl. 
SALEM, OREGON 

Reed Marbut 
Oregon Water Resources Department 
Water Rights Section 
3850 Portland Road NE 
Salem, Oregon 97310 

September 30, 1993 

Re: Technical Report for 73451, Bureau of Reclamation, Instream 
Fishery Enhancement. McKay Reservoir, Umatilla River 

Dear Reed, 

WaterWatch strongly supports this proposed use. It is essential for the ecological 
health of the Umatilla River and is an important implementation of the agreements that were 
signed in the negotiations on Phase Two of the Umatilla Basin Project. 

By this letter request notification and copies of any objections, comments, and other 
materials that are filed relating to this application and to this technical report, and copies of 
the Department's response to any of these materials. We request an opportunity to review 
any changes or additions to the conditions proposed in this technical report and to file a 
formal protest and participate in any negotiations if any of the conditions are altered or 
deleted or new conditions are added. 

sit: LJJ 
b"r~ Russell 
Assistant Director 

WaterWatch of Oregon 921 SW Morrison, Suite 438 Portland, Oregon 97205 
phone: (503) 295-4039; fax (503) 227-6847 
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l . ... 
United States Department of the Interior 

BUREAU OF RECLAMATION GI)- -- . 
IN REPLY 
REFER TO: 

PN-424 

Ms. Martha Pagel 
Director 

Pacific Northwest Region 
1150 North Curtis Road 
Boise, Idaho 83706--1234 

JUN J 81993 

Oregon State Water Resources Department 
3850 Portland Road NE 
Salem OR 97310 

UN 2 993 
WATER c.SO\.JRL,lS DEPT 

SALEM, OREGON 

Subject: Application for Transfer of Water Right and Application for a 
Permit to Appropriate Surface Water, McKay Reservoir (Water Right) 

Dear Ms. Pagel: 

We would appreciate your processing the subject enclosed documents. The 
required maps, copies of deeds, and the land use information documents are 
also included as well as a copy of the purchase order for the required fees. 
The fees will be sent to you upon receipt of an invoice. 

The water rights below McKay Dam have not been forfeited. Since 1927, the 
water has continued to be used to irrigate land, located below McKay Dam. 

Under the Application for a Permit to Appropriate Surface Water we propose to 
use stored water for instream fishery enhancement releases. We would have 
liked a specific quantity this year, and the right to vary the quantity based 
on need in subsequent years, if allowed. We have been advised that under your 
rules there is no provision to make just a temporary change. Therefore, we 
are applying this year for 12,000 acre feet to be changed. We understand that 
if we want to change the quantity in subsequent years, an amendment is 
required. 

Please contact Phil Graf directly at (208) 378-5322 or FAX (208) 378-5305, if 
you have any questions or need additional supporting materials. 

Sincerely, 

.-6... egional Director 
•~V 

,..~ Enclosures 

Application No. 7 3411 

Permit No. 



. ' 

~ I 

cc: Oregon Water Resources Department 
3920 Westgate 
Pendleton OR 97801 

Stanfield Irrigation District 
PO Box 416 
Stanfield OR 97875-0416 

Westland Irrigation District 
PO Box 416 
Stanfield OR 97875-0416 

Mr. Stephen M. Bloom 
PO Box 490 
Pendleton OR 97801-0490 

Ms. Laura A. Schroeder 
3355 NE. Davis 
Portland OR 97232-3244 

Confederated Tribes of the 
Umatilla Indian Reservation 
PO Box 638 
Pendleton OR 97801 

Oregon Department of Fish and Wildlife 
PO Box 59 
Portland OR 97207 

Bonneville Power Administration 
Attention: Jay Marcotte - PJW 
PO Box 3621 
Portland OR 97208-3621 

Water Watch of Oregon 
921 SW. Morrison, Suite 534 
Portland OR 97205 

(ea . w/copy of enclosures) 

2 
U 211993 

WATER RESULIHvLS DEPT. 
SALEM, OREGON 



Land Use Information Form: Permits, Hydroelectric Licenses, Water Uses in 
Addition to Classified Uses 

This information is needed to determine compatibility with local comprehensive plans as , 
1 93 required by ORS 197.180. The Water Resources Department w/11 use this and other info a i 

to evaluate the water use appllcatlon. DO NOT FILL OUT THIS FORM IF water is t~ ER RESOU 
diverted, conveyed, and/or used only on federal lands. SALEM,. O;~~~~EP 

Applicant's Name: lA 5 £3~ e f: Re cl .a..#\~+,-..., 
Address: L r -sv /ti. Cu-y: h) Rd. 
City: Bei:,~ State: IP Zip: SJ 70, - Day Phone: c-z.01J 378 - 5"'3 22 

f,Z.~~ 

Please provide Information as requested below for all tax lots on or through which water will be 
diverted or used. (Attach extra sheets as necessary.) Appl/cants for munlclpal use , or 
irrigation uses within Irrigation districts, may substitute existing and proposed seNice area 
boundaries for the tax lot Information requested below. 

R ,vc.-- ,..,•le. {) - 1:ro. 5"' , .. lJ,..,,f-,·//q le.,\, ... ~ R,'v._ ,.,.,.k 0- ,.1 - Mc:.J<-,, Cv-, 
Please list all counties and cities within which water Is proposed to be diverted, conveyed, 
and/or used. --------------------------The following section must be completed by a planning official from each county and city listed 
unless your project wl/1 be located entirely within city limits. In this case, only the city 
planning agency must complete this form. Please request extra forms as needed. 

For Local Government Use Only 

Local planning officials are to complete the remainder of this form. If it cannot be completed 
while the applicant waits, sign and detach the receipt as Instructed below. You will receive 
notice when the applicant's water right request Is filed with the Water Resources Department 
(WAD). You will have 30 days from the notice date to return this completed this land use form to 
WAD. If no land use Information Is received from you within that period, WAD may presume the 
land use associated with the proposed water right is compatible with your comprehensive plan. 

a) Check the appropriate box below and provide requested In fl'Nt!fiM~cation No. 7 34 S-} 
~ Permit No. 
l.'.l..J Land uses to be served by proposed water uses (including proposed construction) 
are allowed outright or are not regulated by your comprehensive plan. Cite applicable 
ordinance sectlon(s): 3 , C) \ I . Go to section b) on reverse side. 

D Land uses to be served by proposed water uses (including proposed construction) 
involve discretionary land use approvals as listed in the table below. /:J.Qm;, Please 
attach documentation of applicable local land use approvals which have already 
been obtained. (Record of Action plus any accompanying findings Is sufficient.) 

lype ot 
Cite Most Slgnlflcaot, 

r'lease checK the box that applies : 
Land Use Approvals Needed 

(e.g.: plan amendments, rezones, Afrplicable Plan Policies & Already AlreadJ Being Pursued 
conditional use permits etc.) Ord nance Section References Obtained Danie Satisfactorily 

(over) 
Receipt for Request for Land Use Information 

WAD Applicant Name:_..__ _______________ _ 

This receipt must be signed by a local government representative and returned to the appl icant 
for Inclusion In the WAD application IF the local government cannot provide the above 
requested land use Information while the applicant waits. 

City or,County: 

Staff Contact: ____________________ Phone: ___ _ 

Signature: _______________ Date of Information Request: __ _ 

Version: 6/15/92 



(For Local Use Continued) 

b) Please provide 
Name: 

Title: 

Signature : 

Date: S:-~f-l 3 
Phone: « g. G - lllj 

Local governments are invited to express special land use concerns or make recommendations 
to the Department regarding this proposed use of water below, or on a separate sheet. 

Additional Comments: 

Oregon Water Resources Department 
3850 Portland Rd. NE 
Salem, OR 97310 
378 · 3671 

Version: 6/92 

r• . -
2 



Planning Official lrnt1a1s: . I I,, I • .. 
--t I .t-' ' • - ~ • 

• Description of Water Use 
, _ • • .If:" 

Note ·to Applicant: This sheet will provide local planning staff with a basic descripti<:>n of your proposed water use. 
Please fill out this sheet ~fore bringing the attached land use form to your local planning office. It will help local planning 
offices comolete vour.land use information form QUicl<.lv. 

Note to Local Planning Officials: Please initial this sheet. · Do not separate it from the land use information form. If 
needed, lease make a se arate co for our records. 

JW 2 1 l 93 
Phone: ~A t. r, ...., D 

- . ' 

Please Indicate what you will use the water for. Check all boxes that apply 
and fill In the blanks with key characteristics of the project 

- -~ - ""' .\... \Jj 

0 Irrigation (crop type, golf course, nursery or greenhouse): 

0 Livestock (type of livestock, feedlot. slaughterhouse): 

D Residential (# units, single or multi-family,# lots If partition or subdivision): ___________ _ 

D Commercial (I.e., retail, offl08, restaurant, gas station, hotel, service, etc.): ___________ _ 

D Industrial (i.e .. fu.ctory, pu~ mm. research and development, processing, etc.): _________ _ 

D Institutional (i.e., school, library, etc.): 

D Mining (aggregate, metal, open pit, placer, etc.): __________________ _ 

D Recreation (park, campsite, pond, etc.), _______________________ _ 

~hand Wildlife (pond, hatchery, etc.) Sfre-,,. {fo._,, £-sh "Jr 4f::t h &, P1fr m...., f 
D Hydropower (dam, reservoir, power generating or transmitting facilities): _____________ _ 
0 Other (Name and list key characteristics):,.__ __ · ___________________ _ 

Indicate sources for the proposed water use Indicate the estimated quantity of water 

... 13'15".., 
Application .No. 

Permit No. below: the use will reQuire. 

~rface Water Cubic feet per second. 
Name sources: 

l-f'Ck~ R-,2. Gallons per minute. 

/;) otJt:? Acre-Feet 

D Reservoir or pond 

D Ground Water 

Water Resources Department. 3850 Portland Rd. NE, Salem. OR 97310 
Phone : 378-3671 Version : 8/30/90 
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June 21, 1-993 

U.S. BUREAU OF RECLAMATION 
1150 N CURTIS RD 
BOISE, ID 837061234 

REFERENCE: File(s) S-73451 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

We have received your application(s) for a water use permit along with your supporting 
data, documentation, and fees. A receipt is enclosed here unless you were previously 
issued one. Your application has been assigned the above referenced file number. 
Please refer to this number whenever you contact us about your application. . 

Even though your application has been received, filed and assigned an application 
reference number, no authorization has been granted to develop your water use. The 
filing of an application does not create a water right. Water may not be used without 
a water right permit. 

After an application has been accepted for filing, public notification of the application 
is made, followed by the mandatory 30-day comment period. Thereafter, applications 
can be considered for processing as time allows. 

At present the Water Resources Department has a backlog of several thousand 
applications for water use permits which has delayed our application processing time. 
Applications are processed in the order in which they are received. 

The processing of an application does not guarantee that a water right permit will be 
issued. Each application must undergo a specialized analysis called a technical review 
and a public interest review. There is no way to determine at this time whether your 
particular proposed water use will be recommended for a permit. 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



REFERENCE: File(s) - S-73451 

When the report on the technical review is completed and sent to you, a 60-day objection 
period begins during which you, the applicant, or anyone who has expressed an interest 
in your proposed water use may communicate to us their disagreement with what we 
have said in our report on your application. After the 60-day objection period, the 
Department conducts the public interest review and considers any objections which have 
been made. 

After any objections have been considered, there may follow time to allow parties to 
resolve conflicts over the proposed water use. In addition, a 30-day protest period may 
be required. Lastly, it may be necessary to schedule a hearing or send the application 
to the Water Resources Commission for their review. In most cases no objections are 
received and the application processing can proceed without further conflict resolution, 
protest, or hearing. 

If your application is recommended for approval and a permit is issued, the use allowed 
by the permit will be subject to the Basin Program Rules of the Water Resources 
Commission, instream flow requirements, and the demands of prior right holders, and 
other conditions to conform the water use to particular standards. 

Please contact the Water Rights Section of the Water Resources Department if you have 
any questions. You may write to us at 3850 Portland Road, Northeast, Salem, Oregon 
97310 or you may call 378-3739 in Salem or toll free from within the state 1-800-624-3199. 

Sincerely, 

d1mJi~d~ ~,;,; 1 
'J' '</~i~ 

Laurie Beth English 
Water Rights Program Analyst 

cc:CWRE 
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AUG-11-93 WED 8:26 COUNTY CLERK FAX NO. 503 bib cc4ti r. uc: 
,;, , ,.. 

To: Read Marbut 

Hare is the language that I believe we agreed upon at our 
conference call with Phil Graf last week. I did call Phil this 
morning and he agreed with the language. The sentence bolded is 
the new language. If you agree, then pass on to Steve so the final 
technical review can be done quickly and mailed out. There is a 
draft technical ~eview already done. so making a language change 
for one sentence should be relatively painless. Thanks for your 
help. Mike 

Secondary releases authorized under permit will be scheduled as 
needed for fishery benefits. Releases to be made in a manner to 
enhance fishery in the Umatilla River dQwn..atream -o-f McKay Dam. The 
Bureau of Reclamation after consultation with the Oregon Department 
of Fish and Wildlife and the Confederated Tribes of the Umatilla 
Indian Reservation will determine the flows needed for fish 
purposes. The permittee shall notify watermaater (!) full working 
days prior to re1easing flows for fis purposes. .J-u..,.o 



TO: 

FROM: 

OREGON WATER RESOURCES DEPARTMENT 

WATER RIGHTS/ADJUDICATION DIVISION 

INTEROFFICE MEMORANDUM 

Reed Marbut 
Steve Brown 

Darlene Castle DATE: August 11, 1993 

SUBJECT: Bureau of Rec. - S-73451 

Phil Graf called about the application fees. He is mailing a 
P.O. to us in the amount of $5,050.00. Once that P.O. is 
received (according to Phil), we need to bill them asap. Phil 
then okays for payment. 

He wanted me to note to you, per their attorney, the following 
language which will be placed on the P.O.: 

"Payment under protest without waiving rights of appeal or 
conceding the validity of the fee as applied to the U.S." 

cc: Karen Cox 



.. ,..,-. --------#Oregon 
August 13, 1993 

Mr. Phil Graf 
Regional Water Rights Officer 
U.S. Bureau of Reclamation 
1150 North Curtis Road 
Boise, ID 83706-1234 

Reference: Number 73451 

Dear Mr. Graf: 

WATER 

RESOURCES 

j)EPARTMENT 

This letter informs you of the current status of your application for a 
water use permit and accompanies the Satisfactory Report of Technical 
Review For Water Use Permit (s) . We apologize for the delay in 
transmitting this information and Report to you and for any inconvenience 
the wait may have caused you. 

The enclosed Report of Technical Review is the Department's summary of 
a specialized analysis of various legal and scientific aspects of your 
application and proposed water use. We are required by the state of 
Oregon's administrative rules (in OAR 690-11-160) to conduct this 
official technical review of each application submitted to the Oregon 
Water Resources Department for a water use permit. This process was 
designed to insure that your application receives a fair evaluation and 
to secure protection of existing water rights and of the public at large. 

AS THE RESULT OF OUR TECHNICAL EVALUATION OF YOUR APPLICATION, WE HAVE 
DETERMINED THAT YOUR APPLICATION SATISFIES THE REQUIREMENTS OF THE 
TECHNICAL REVIEW. 

The Department will now move your application to the next phase of 
processing. This phase includes a public interest review of your 
p~oposed water use. No final action may be taken on your application 
until the public interest review is completed. 

You should also note that the Report of Technical Review describes 
conditions currently anticipated which may limit the water use proposed 
in your application. 

If you wish to object to any of the analyses contained in the Report, you 
must submit your objection to the Department in writing within 60 days 
of the date of mailing of this Report or by the date specified below. 
Your objection must allege that the technical review is defective and you 
may also submit evidence which demonstrates that your proposed water use 
will not impair or be detrimental to the public interest. 

Copies of the Report of Technical Review will be distributed to all 
persons who have filed comments or otherwise expressed an interest in the 
water use proposed in your application. Interested parties 
must also submit their objections within the prescribed 
objection period. Those objections must allege that the 
technical review is defective and/or that the proposed water 
use may impair or be detrimental to the public interest. 

3850 Portland Rd NE 
Sa lem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



If an objection contains allegations that the technical review is 
defective, it must be accompanied by facts which support such 
allegations. If an objection contains allegations that the proposed 
water use may impair or be detrimental to the public interest, the 
objection must specify the particular public interest standards which 
apply as set out in Oregon Revised Statutes (ORS 537.170(5)) and Oregon 
Administrative Rules (OAR 690-11-195) and state facts showing .~ow such 
standards would be violated. ·! 

All evidence and objections must be received by our Salem office no later 
than 5:00 p.m. on or before October 15, 1993 or the Department may 
presume there is no opposition to any of the analyses set out in the 
technical review report. Evidence and objections must be addressed and 
delivered to: Oregon Water Resources Department, Water Rights Section, 
3850 Portland Road, Northeast, Salem, Oregon 97310. 

If objections and evidence are submitted on or before the above time and 
date, the Director of the Water Resources Department will evaluate each 
issue raised in the objections and either accept or deny them. Objectors 
are encouraged to indicate whether they would be interested in resolving 
their concerns through alternative dispute resolution. 

If any of the objections are denied, the objector will be allowed thirty 
days to submit a protest to the denial. The protest must meet the 
standards set forth in OAR 690-02-030 through 080 . 

If you have any questions, please feel free to telephone me or any of the 
Department's Water Rights Section staff. My telephone number is 378-
3739, in Salem, or you may call toll free from within the state to 1-800-
624-3199. 

Sincerely, 

Manager 
Water Rights Division 

Enclosures 



Report Da t e: August 13 , 1993 

OREGON WATER RESOURCES DEPARTMENT 

SATISFACTORY REPORT OF TECHNICAL REVIEW 

FOR WATER USE PERMIT(S) 

OBJECTIONS TO THE PROPOSED WATER USE AS DESCRIBED BEL<lrl HUST BE RECEIVED IN 
WRITING BY THE OREGON WATER RESOURCES DEPARTMENT. 3850 PORTLAND ROAD N. E .. 
SALEH. OREGON 97310. BY 5 P.H. ON OR BEFORE October 15 . 1993. 

1 . APPLICATION FILE NUMBER - s 73451 

2 . MI NIMUM APPLICATION INFORMATION 

Applicant name/address/county/phone: 

U. S. Bureau of Reclamation 
1150 N. Curtis Road 
Boise, I D 837 06 - 123 4 

Umatilla County 2 0 8-378-5322 

Date application received for filing and/o r tentative d a te 
of priority: 6/21 / 1993 

SOURCE: McKay Reservoir constructed under permit R- 584, 
tributary to Umatilla River. 

Purpose and/or use: instream fishery enhancement 

Flow: 12,000 ACRE-FEET STORED WATER ONLY . 

Point of Diversion Location: NW 1 / 4 SE 1/4 , Section 34, T 2 
N, R 32 E, WM . 

Place of use: 
Umatilla River from the mouth of McKay Creek , 
(SE 1/4 NW 1 / 4, Section 8 , T 2 N, R 32 E , WM) 
to the mouth of the Umatilla River, (NW 1/4 
NE 1/4, Section 18, T 5 N, R 28 E, WM) and 
McKay Creek from McKay Dam (~"W 1/4 SE 1/4 , 
Section 34, T 2 N, R 32 E, WM) to mouth of 
McKay Creek. 



SURFACE WATER AVAILABILITY 

Water is likely available in excess of needs for all existing 
rights 80% of the time during each monthly period. 

Water availability tables are available in the application . file 
and may be reviewed in the office of the Water Resources~ 

~ 

Department in Salem. 

CONFLICTS WITH OTHER WATER RIGHTS: 

There are existing rights from this point of diversion. 

There are existing water rights appurtenant to the 
lands described in the application. 

REPORT CONCLUSIONS: 

Water in the amount of 12,000 ACRE-FEET is likely available for 
the normal period of use. Therefore, the Director finds that 
water is available in sufficient amount and during periods which 
will reasonably support the proposed use. 

THE PROPOSED WATER USE, AS CONDITIONED, SATISFIES THE 
REQUIREMENTS OF THIS TECHNICAL REVIEW. 

This Report of Technical Review sets out the Director's technical 
analysis of the application. In addition to this technical 
analysis, the Director will evaluate this application to 
determine whether the proposed water use might impair or be 
detrimental to the public interest under the standards set out in 
ORS 537.170(5) and OAR 690-11-195. Matters relating to public 
interest in the proposed water use which are raised in objections 
will be evaluated following the 60-day objection period. 



r - . 

PROPOSED PERMIT CONDITIONS 

Application: 73451 

The following conditions will apply to water use under the 
permit, and will appear in the permit, if issued. 1. 

1. Use of water under this permit is subject to all prior 
rights. 

2. Period of allowed use: year round 

3 . Volume of use: 12,000 acre-feet stored water only. 

4. Measurement, recording and reporting conditions: 

A. Before water use may begin under this permit, the 
perrnittee shall install a meter or other suitable 
measuring device as approved by the Director. The 
perrnittee shall maintain the meter or measuring 
device in good working order, shall keep a 
complete record of the amount of water used each 
month and shall submit a report which includes the 
recorded water use measurements to the Department 
annually or more frequently as may be required by 
the Director. Further, the Director may require 
the perrnittee to report general water use 
information, including the place and nature of use 
of water under the permit. 

B. The perrnittee shall allow the waterrnaster access 
to the meter or measuring device; provided 
however, where the meter or measuring device is 
located within a private structure, the 
waterrnaster shall request access upon reasonable 
notice. 

5. Secondary releases authorized unde r this permit will be 
scheduled as needed for fisher benefits. Releases to 
be made in a manner to enhance fishery in Umatilla 
River downstream of McKay Darn. The Bureau of 
Reclamation after consultation with the Oregon 
Department of Fish and Wildlife and the Confederated 
Tribes of the Umatilla Indian Reservation will 
determine the flows needed for fish purposes. The 
perrnittee shall notify the watermaster two full working 
days prior to releasing flows for fish purposes. 



6. Water use development requirements: 

A) Begin construction by (one year from issuance of 
permit). 

B) Complete construction by October 1, 1995. -
C) Completely apply the water to beneficial u'!e by 

October 1, 1996. 

7 . Failure to comply with any of the provis i ons of the 
permit may result in action including, but not limited 
to, restrictions on the use, penalties, or cancellation 
of the permit . 

8. The permit is for the beneficial use of water without 
waste. The water user is advised that new regulations 
may require the use of best practical technologies or 
conservation practices to achieve this end. 

9. The use shall conform to such reasonable rotation 
system as may be ordered by the proper state officer. 

10. In the event of a request for a change in point of 
appropriation, an additional point of appropriation or 
alteration of the appropriation facility associated 
with this authorized diversion, the quantity of water 
allowed herein, together with any other right, shall 
not exceed the capacity of the facility at the time of 
perfection of this right. 

. ' . 

• ,, · 1. 
~ . 



August 27, 1993 

Dale Morris 
Oregon State Grange 
1125 SE Madison #102 
Portland, OR 97214 

Dear Mr. Morris: 

Oregon 
WATER 

RESO U RCES 

DEPARTMENT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application file. 

We are sending you copies of the Technical Review Report and its 
accompanying letter of explanation which were sent to the 
applicant, commenters, and other interested parties who requested 
they be sent information on the proposed water use. We are also 
enclosing a copy of the Oregon Administrative Rules regarding the 
objection process. 

If, after reviewing the Report, you would like to submit official 
objections and facts to support your objections, please remember 
that you must submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993. 
You must allege that the Technical Review on the Application 
was defective or that the proposed water use would impair or be 
detrimental to the public interest. 

After the objection period deadline, the Director will evaluate 
the objections and either accept or deny them. The Director can 
accept an objection only if it establishes that there was a 
defect in the Technical Review or the proposed water use is 
against the public interest. 

If the objections are denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objections. If we receive no protests, then we 
will complete our public interest review of the Application and 
the Director will decide whether to issue a permit or recommend 
rejection of the Application. 

If you have any questions about the process, please call me. 

Sincerely, 

~~~~~_:,,/.) 
Laurie Beth Englisht:::/'O~/''--" 
Water Rights Program Analyst 

LBE/dpc 
Enclosures 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



August 27, 1993 

Harry F., Eliander, Jr. 
Beaverton Grange #324 
8970 SW Davies Rd. 
Beaverton, OR 97005-6836 

Dear Mr. Eliander: 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application file. 

We are sending you copies of the Technical Review Report and its 
accompanying letter of explanation which were sent to the 
applicant, commenters, and other interested parties who requested 
they be sent information on the proposed water use. We are also 
enclosing a copy of the Oregon Administrative Rules regarding the 
objection process. 

If, after reviewing the Report, you would like to submit official 
objections and facts to support your objections, please remember 
that you must submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993. 
You must allege that the Technical Review on the Application 
was defective or that the proposed water use would impair or be 
detrimental to the public interest. 

After the objection period deadline, the Director will evaluate 
the objections and either accept or deny them. The Director can 
accept an objection only if it establishes that there was a 
defect in the Technical Review or the proposed water use is 
against the public interest. 

If the objections are denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objections. If we receive no protests, then we 
will complete our public interest review of the Application and 
the Director will decide whether to issue a permit or recommend 
rejection of the Application. 

If you have any questions about the process, please call me. 

~'~~ 
Laurie Beth English 
Water Rights Program Analyst 

LBE/dpc 
Enclosures 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



August 27, 1993 

Marjorie McElroy 
Leedy Grange #339 
835 NW Saltzman Road 
Portland, OR 97229 

Dear Ms. McElroy: 

Oregon 
WATER 

R ESOURCES 

D E PARTMENT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application file. 

We are sending you copies of the Technical Review Report and its 
accompanying letter of explanation which were sent to the 
applicant, commenters, and other interested parties who requested 
they be sent information on the proposed water use. We are also 
enclosing a copy of the Oregon Administrative Rules regarding the 
objection process. 

If, after reviewing the Report, you would like to submit official 
objections and facts to support your objections, please remember 
that you must submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993 . 
You must allege that the Technical Review on the Application 
was defective or that the proposed water use would impair or be 
detrimental to the public interest. 

After the objection period deadline, the Director will evaluate 
the objections and either accept or deny them. The Direc_tor can 
accept an objection only if it establishes that there was a 
defect in the Technical Review or the proposed water use is 
against the public interest. 

If the objections are denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objections. If we receive no protests, then we 
will complete our public interest review of the Application and 
the Director will decide whether to issue a permit or recommend 
rejection of the Application. 

If you have any questions about the process, please call me. 

Sincerely, 

~~~bF 
Wat er Rights Program Analyst 

LBE/dpc 
Enc losures 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



August 27, 1993 

James Clute 
925 Gales Creek Road 
Forest Grove, OR 97116-1120 

De ar Mr. Clute: 

Oregon 
WATER 

R E SOURC E S 

D E PARTM E NT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application file. 

We are sending you copies of the Technical Review Report and its 
accompanying letter of explanation which were sent to the 
applicant, commenters, and other interested parties who requested 
they be sent information on the proposed water use. We are also 
enclosing a copy of the Oregon Administrative Rules regarding the 
objection process. 

If, after reviewing the Report, you would like to submit official 
objections and facts to support your objections, please remember 
that you must submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993. 
You must allege that the Technical Review on the Application 
was defective or that the proposed water use would impair or be 
detrimental to the public interest. 

After the objection period deadline, the Director will evaluate 
t h e objections and either accept or deny them. The Director can 
accept an objection only if it establishes that there was a 
defect in the Technical Review or the proposed water use is 
a gainst the public interest. 

I f the objections are denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objections. If we receive no protests, then we 
will complete our public interest review of the Application and 
the Di rector will decide whether to issue a permit or recommend 
rejection of the Application. 

I f you have any questions about the process, please call me. 

Sincere l y , . 

~ :1::~~ 
Wa t er Rights Program Analyst 

LBE/ dpc 
Enc l osu res 

3850 Portland Rd E 
Sa lem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



August 27, 1993 

Nils H. Nelsen 
5660 SW Texas 
Portland, OR 97219 

Dear Mr. Nelson: 

Oregon 
WATER 

RESOURCES 

DEPARTMENT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application file. 

We are sending you copies of the Technical Review Report and its 
accompanying letter of explanation which were sent to the 
applicant, commenters, and other interested parties who requested 
they be sent information on the proposed water use. We are also 
enclosing a copy of the Oregon Administrative Rules regarding the 
objection process. 

If, after reviewing the Report, you would like to submit official 
objections and facts to support your objections, please remember 
that you must submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993. 
You must allege that the Technical Review on the Application 
was defective or that the proposed water use would impair or be 
detrimental to the public interest. 

After the objection period deadline, the Director will evaluate 
the objections and either accept or deny them. The Director can 
accept an objection only if it establishes that there was a 
defect in the Technical Review or the proposed water use is 
against the public interest. 

If the objections are denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objections. If we receive no protests, then we 
will complete our public interest review of the Application and 
the Director will decide whether to issue a permit or recommend 
rejection of the Application. 

If you have any questions about the process, please call me. 

Sincerely, , 

~1?~~ 
Water Rights Program Analyst 

LBE/dpc 
Enclosures 

3850 Portland Rd E 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



August 27, 1993 

Jim Krahn 
ODFA 
10505 SW Barbur Blvd. 
Portland, OR 97219 

Dear Mr. Krahn: 

Oregon 
WATER 

R E SOURCES 

DEPARTMENT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application file. 

We are sending you copies of the Technical Review Report and its 
accompanying letter of explanation which were sent to the 
applicant, commenters, and other interested parties who requested 
they be sent information on the proposed water use. We are also 
enclosing a copy of the Oregon Administrative Rules regarding the 
objection process. 

If, after reviewing the Report, you would like to submit official 
objections and facts to support your objections, please remember 
that you must submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993. 
You must allege that the Technical Review on the Application 
was defective or that the proposed water use would impair or be 
detrimental to the public interest. 

After the objection period deadline, the Director will evaluate 
the objections and either accept or deny them. The Director can 
accept an objection only if it establishes that there was a 
defect in the Technical Review or the proposed water use is 
against the public interest. 

If the objections are denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objections. If we receive no protests, then we 
wi ll complete our public interest review of the Application and 
the Director will decide whether to issue a permit or recommend 
rejection of the Application. 

If you have any questions about the process, please call me. 

Sincerely, 

~~rt~l:tf?'L 
Water Right s Program Analyst 

LBE/dpc 
Enclosure s 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



(2) If the technical review indicates that water is available on a limited basis, or if the proposed 
water use can be restricted so as to avoid causing conflict with existing water rights and cause the 
use to be permitted within the programs or policies of the Commission, the Director shall propose 
permit conditions to reflect such limits or restrictions. 

(3) If the application is for the use of water reserved under OAR Chapter 690, Division 79, the 
analysis of water availability shall be based upon streamflow and water use at the time of the 
reservation. 

_,, 

(4) Upon entry of the report of the technical review, an evaluation of the application shall be 
initiated to determine whether the proposed water use may impair or be detrimental to the public 
interest pursuant to the procedure set forth in OAR 690-11-185. 

(5) The report of the technical review shall be distributed to the applicant and all individuals, 
including all governmental agencies, who have filed timely comments with the Department In 
addition, any person may request a copy of the report of the technical review. 

(6) On the basis of the land use information received from local govemment(s) pursuant to 690-11-
020(1 )(g), 030(7) and 040(5), the Director shall take action under OAR 690-05-035 (Compatibility 
with Acknowledged Comprehensive Plans). As described in OAR 690-05-035, such action may 
include granting a water right permit subject to other Departmental requirements, proposing permit 
conditions, or rejecting the application. The report of the technical review shall explain the reasons 
for actions taken or proposed in accordance with OAR 690-05-035. 

(7) The report of the technical review shall state the date by which Objection(s) must be received 
by the Department. See OAR 690-11-170. 

{ adopted 6-5-92} 

Objections 

690-11-170 

(1) A 60-day objection period shall commence on the day the Department deposits the report of 
techni~al review in the mail of the United States Postal Service for delivery to the applicant. 
Objection(s) shall be received by the Department within said 60-day objection p~riod. If the 
objector alleges that the Director's technical review is defective, the objection shall set forth facts 
which support the allegation. If the objector alleges that the proposed water use may impair or be 
detrimental to the public interest, the objection shall specify the particular public interest standard(s) 
identified in ORS 537 .170 and OAR 690-1 1-195 that the objector believes would prohibit or 
restrict the proposed water use. The objector shall also state facts to support the allegation that the 
proposed water use is not pennitted by the specified standards. Objectors are encouraged to 
indicate if they would be interested in participating in settlement of their concerns through 
alternative dispute resolution or if the issues raised should be considered as a part of a contested 
case hearing. 

(2) If no objection is received by the Department on or before the date stated in the report of the 
technical review, the Commission and Director may" presume the application is not opposed by any 
person or entity. 

{adopted 6-5-92) 
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Evaluation of Objections and Filing of Protests 

690-11-175 

(1) If objection(s) are filed with the Department within the time limits prescribed in OAR 690-11-
170(1 ), the Director shall transmit copies of such objection(s) to the applicant(s), all objectors and 
all commenters who indicated they would not oppose the permit if it wa<; issued with the conditions 
recommended in the technical review. The Director shall assess such objection(s) to detennine if 
the matters raised by the objector(s) demonstrate that the Director's technical review was defective 
or that the proposed water use may impair or be detrimental-to the public interest. 

(2) If the Director determines that the objection(s) contains facts that establish that the Director's 
technical review was defective or identifies elements of the proposed water use that may impair or 
be detrimental to the public interest, the Director shall advise the objector(s), applicant and all 
commenters who indicated they would not oppose the permit if it was issued with the conditions 
recommended in the technical review that the parties may engage in discussions to attempt to 
resolve the technical review or public interest issues described in the objection. 

(3) If the parties elect to engage in formal discussions to attempt to resolve the technical review or 
public interest issues, such discussions shall be conducted as prescribed in OAR 690-11-180. 

(4) If the Director determines that the objection(s) does not contain facts that establish that the 
Director's technical review was defective or does not identify elements of the proposed water use 
that may impair or be detrimental to the public interest, the Director shall deny the objection and 
shall transmit notice of the denial to the applicant and objector(s) by mail. 

(5) The objector(s) shall be allowed 30 days from the date of mailing of the denial to protest the 
denial of their objection(s). The form and content of the protest along with the filing and service 
procedure shall be in accordance with the standards set forth in OAR 690-02-030 through 080. 

(6) If a protest(s) is timely filed, the Director shall refer the application, with accompanying 
objection(s) and protest(s), to the Commission for review. 

(7) If the objection(s) are denied and no protests are filed, the Commission, in cases described in 
OAR ,690-11-185(2), or the Director, in cases described in OAR 690-11-185(3), shall review the 
application to determine if the proposed water use may impair or be detrimental to the public 
interest pursuant to OAR 690-11-185 and 195. 

{ adopted 6-5-92} 

Alternative Dispute Resolution 

690-11-180 

(I) If an objection(s) is timely filed and is not denied, and if the applicant and objector(s) elect to 
engage in discussions, the applicant and objector(s) shall: 

(a) Inform the Director within 30 days of receipt of the copies of the objections mailed 
under OAR 690-11-175(1) of their election to enter into discussions; 
(b) Notify the Director of the time, date, and location of all discussion sessions not less 
than 10 days before each session; 
(c) Agree that the Director or the Director's designee may participate in all discussion 
sessions to provide counsel, direction, facilitation; ., 

17 
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Oregon 
Dairy Farmers 
Association 

10505 S.W. Barbur Blvd., Portland, Oregon 97219 
(503) 229-5033 FAX (503) 245-7916 

August 16, 1993 

Mr. Reed Marbut, Administrator 
water Right/Adjudication Division 
Oregon water Resource Department 
3850 Portland Road NE 
Salem, OR 97310 

Dear Mr. Marbut: 

I am writing to you in protest of transfer 7006 and application 73451 
for a permit to store and release McKay Reservoir water for 
instream fish flow. 

we as dairy producers object to this transfer as it could have a 
tremendous effect on us financially. we believe without question 
that we deserve the right to a public hearing before granting this 
transfer permit. 

Sincerely, 

Jim Krahn 
Program Manager 

JK/ds 
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TO: MR. REED MARBUT ADMINISTRATOR 
WATER RIGHTS ADJUDICATION DIVISION 
OREGON WATER RESOURCES DEPARTMENT 
3850 PORTLAND RD NE 
SALEM OR 97310 

REG: McKAY RESERVOIR WATER USE 

Mr. Marbut: 

RECE ~ 
AUG 171993 

N~TER RESOURL ..:. -:i ...,t.PT. 
08

_
16

_
93 SALEM, OREGON 

I could go on and on for a page or more with data, facts and 
figures. 

BUT 
The bottom line is that we are requesting A PUBLIC HEARING on the 

proposed McKay Reservoir in stream fish flow enhancement/ draw down. 

WASHINGTON-YAMHILL COUNTY POMONA GRANGE 

f:::~STER 



Leedy Gr a ng e # 339 
835 N.W . Salt zman Road 
Portland, Oregon 97229 

~~ 1dD(o 
13L/S-r 

RECEIVE 

Mr. Reed Mardut 
3850 Portland Road N.E. 
Salem, Oregon 97310 

Dear Mr . Reed Madut, 

August 16, 1993 

AUG 171993 
~TER RE~vURCES 

SALEM, OREGoiEPT. 

We the Leedy Gran~e #339 members request a public 

hearing for the McKay Reservoir water release. 

Sincerely, 

-»uy~77! ~~ 
Marjorie McElroy 
Leedy Grange #339 Sec. 
13515 N.W. Germantown Rd. 
Portland, Oregon 97231 



RE E 
AUG 17 1993 

-NATER RESOURCES DEPi. August 14, 1993 
SALEM~ ORE.GO 

Mr . Reed Marbut, Administrator 
Water Right/Adjudication Division 
Oregon ¥ater Resources Dept . 
3850 Portland Rd ., NE 
Salem, OR 97310 

Bear Sir: 

Beaverton Grange #324 
c/o Harry Eliander , Master Pro-tern 
8970 s. · Davies Rd . 
Beaverton, OR 97005-6836 

Our Organization represents 45 members in the State of Oregon . 

'le are protesting Transfer 7006 and application #73451 for a 
permit to store and release McKay Reservoir water for the stream 
fish flow enhancement . The reasons include the following : 

1. The McKay Reservoir is authorized for irrigation and flood 
control storage only. The authorizing legislation provides 
for only incidental benefits to fish and wildlife that can 
be achieved without interfering with irrigation . 

2. The transfer and application for the permit involves Federal 
action and we believe that N PA compliance is required , including 
the completion of an ER with a public hearing . 

3. The storage water in McKay Reservoir is presently 100% allocated. 
If a permit for the storage and release of McKay Reservoir water 
for fish enhancement is granted, then it is possible that land 
presently irrigated with stored water will be forced to dryland 
farm and be non-productive . This will furt the local and State 
economy. 

4. It is our position that the granting of this transfer and permit 
will be the confiscation of the stor~ge and the use of water from 
McKay by the Government . McKay Dam and Reservoir storage is being 
paid for under contracts between the irrigators, irrigation districts 
and the Government . 

· e insist that the Oregon Water Resources Commis~ion set a public 
hearing for protests to be heard prior to the granting of this transfer 
permit . 

Thank you for your time . Please keep us informed as to the time and 
place of any and all hearings pertaining to this matter . 

Sincerely, 

'£ J • ;::_ ~I - --(}_ 
H1~~-Slia~ 
Master, Pro-tern --. 



Oregon State Grange 
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1~1 - • . 1 1.&112 1 
1125 S.E. Madison, #102, Portland, OR 97214-3681, 503-236-1118, FAX 503-236-4018 

~ Officers 

Master 
Dale Morris 

Overseer 
Ben Boswell 

Lecturer 
Arlene Force 

Steward 
Don Force 

As. Steward 
Mark Noah 

Lady As. Steward 
Susan Noah 

Chaplain 
Sharon Mahon 

Treasurer 
John Cameron 

Secretary 
Gayle Alton 

Gatekeeper 
Dean High 

Ceres 
Connie Suing 

Pomona 
Vickie High 

Flora 
Louise Holst 

Ex. Comm. #1 
John Fine 

Ex. Comm. #2 
Bob Ludi 

Ex. Comm. #3 
Glenabell Lewis 

Mr. Reed Marbus, Administrator 
Water Rights/adjudication Division 
Oregon Water Resource Department 
3850 Portland Road NE 
Salem, Oregon 97310 

Dear Mr. Marbus: 

RECEIV D 
AUG 1 71993 

WA.TE.R RrESuU Kvt:S L)~eJ. 
SALEM, OREGON 

The Oregon State Grange is strongly opposed to 
transfer 7006 and the permit that would release this 
water from McKay Reservoir for any -other reason than 
irrigation and flcxxl control. 

We hope the contract with the irrigation districts will 
prevail to protect the irrigators, the right of using 
the water for what it was intended. 

The farmers, if forced to dry fanning would severly 
reduce their way of making a living and would effect 
the local economy. 

We ask that a public hearing on this issue be in place 
before the pennit is granted. 

Sincerely, 

le W. Morris, Master 
regon State Grange 



REC IV 
AUG 191993 

COMMENT FORM 
NATER RESOURCES DEPT. 

Please list below the Application Number of the water use application(s) that are of interest ~ \/~~~• GON 
the technical evaluation is completed a report of the technical review of these applications will be 
delivered to you . 

Application #s 7 3L{ S I , ____________ ---~ __ _ 

Send to: 

Scvle-+-n, 1 OR 9,7;>07_ 

Please include specific comments or concerns. Use additional sheets if necessary. 

Return to: 
Oregon Water Resources Department 
3850 Portland Road N.E. 
Salem, Oregon 97310 

This Comment corresponds to the81,W IF!H 'Public Notice. 



.. 
~ 1. CONTRACT ID CODE 

" AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT 

2. AMENDMENT/MODIFlCATION NO. 

002 
6. ISSUEDBY 

U.S. BUREAU OF RECLAMATIOif'DE 

1150 NORTH CURTIS ROAD 

BOISE, ID 83706-1234 

3. EFFECTIVE DATE 

08/12/93 

PN 800 

4. REQUISITION/PURCHASE REQ. NO. 

'-f c)O - ~ :5 9 -9 3 
7. ADMINISTERED BY ( If other than Item 6} 

AUG 27 1993 

8. NAMEANDADDRESSOFCONTRACTOR(No., street , count11, State andZIPOode} 

OREGON DEPARTMENT OF WATER RESOURCES 

WATER RESO p· 
./) 9AAMENDMENTOFSO , 'i9REGONI -

3850 PORTLAND ROAD, NE 

SALEM, OR 97310 

X 

98. DATED(SEEITEM 11} 

10A. MODIFICATION OF CONTRACT/ORDER 
NO. 

1425-3-PA-10-11570 

108. DATED{SEEITEM 13) 

CODE FACIUTY CODE 05/03/93 

11 . THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS 
D The above numbered solicitation is amended as set forth in Item 14. The hour and date specified for receipt of Offers 
tended. 

D is extended, D is not ex-

Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods: 
(a)By completing Items 8 and 15, and returning ____ copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offer 
submitted; or (c) By separate letter or telegram which includes a reference to the solicitation and amendment numbers. FAILURE OF YOUR ACKNOWLEDG-
MENT TO BE RECEIVED AT THE PlACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT 
IN REJECTION OF YOUR OFFER. If by virtue of this amendment you desire to change an offer already submitted, such change may be made by telegram or 
letter, provided each telegram or letter makes reference to the solicitation and this amendment, and is received prior to the opening hour and date specified. 

12. ACCOUNTING AND APPROPRIATION DAT A ( If required} 

210 0030 1140 100 30 0 0 1050400 255R WATER RIGHT FEES 5050.00 

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS, 
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14. 

J.{L A THIS CHANGE ORDER IS ISSUED PURSUANT TO: (Specif11 authorit11) THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CON­
TRACT ORDER NO. IN ITEM 10A. 

8. THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES ( auch aa changea in pa11ing office, 
appropriation date , etc .)SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR43.103(b). 

C. THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF: 

D. OTHER ( S pecif11 t11pe of m odification and authorit11) 

E. IMPORTANT: Contractor ~ is not, Dis required to sign this document and return ____ copies to the issuing office. 

14. DESCRIPTION OF AMENDMENT/MODIFICATION (Organized b11 UOF section headings, including solicitation/contract subject matter where feasible.) 

The above numbered purchase order is modified to CANCEL modification #1 in its 

entirety and reinstate item #5 and cost authority #3. These changes will 

increase the order by $5050 for a new total of $5520. Balance of the order 

remains as stated. 

5.Recording fee for Application for Permit 

to Appropriate Surface Water Rights 

[continued on next page] 

1 EA 5050.00 5050.00 

Except as provided herein, all terms and conditions of the document referenced in Item 9A or 10A, as heretofore changed, remains unchanged and in full force 
and effect. 
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UNITED STATES DEPARTMENT OF THE INTERIOR 

BUREAU OF RECLAMATION 

ORDER FOR SUPPLIES OF SERVICES 
SCHEDULE - CONTINUATION 

IMPORTANT: Mark all packages and papers with contract and/or order numbers. 
DATE OF ORDER I CONTRACT NO. ( If any) ORDER NO. 

08/12/93 1425 3 I PA I 10 111570 
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Req #420-253-93 
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2 
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TO: 

ADDRESS: 

U 0 

STATE OF OREGON 
WATER RESOURCES DEPARTMENT 

3850 PORTLAND ROAD NE 
SALEM, OR 97301 

(503) 378-3739 

ion 

INVOICE # 

DATE: • 

CUSTOMER-PLEASE RETURN YELLOW COPY FOR PROPER CREDIT 

• 

Please Remit to: 

State of Oregon 
Water Resources Department 
3850 Portlanp Rd. NE 
Salem, OR 97310 

To 

Contact For Questions: 

Phone: ____________ _ 

White/Yellow - Customer Copies 
Pink - Receptionist Goldenrod - Fiscal 



October 15, 1993 

Becky Hiers 
Dept. of Natural Resources, CTUIR 
P.O. Box 638 
Pendleton, OR 97801 

REFERENCE: Transfer 7006 and File 73451 

Oregon 
WATER 

RESOURCES 

DEPART M ENT 

Reed Marbut asked me to respond to the Tribe's letter of October 
15, 1993. 

Enclosed are the comments and protests we have received 
concerning these files. Also enclosed are our responses. 

The Department has not yet responded to the protest of the 
transfer application. We are still formulating our response. 

If you have any questions, please call the Water Rights Section, 
(503) 378-3739. 

Sincerely, 

LARRY H. NUNN 
Senior Water Rights Specialist 

enclosure 

3850 Portland Rd E 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 
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I 
cc: ;;lregon, Water Resources' Department J ~920 Westgate 

andl eton' OR 97801 

./ Stanfield Irrigation District 
PO Box 416 

/ 

Stanfield OR 97875-0416 

Westland Irrigation District 
PO Box 416 
Stanfield OR 97875-0416 

/ Mr. Stephen M. Bloom 
/ PO Box 490 

/ 

J 
Pendleton OR 97801-0490 

Ms. Laura A. Schroeder 
3355 NE. Davis 
Portland OR 97232-3244 

/ Confederated Tri bes of the 
\/ Umatilla Indian Reservation 

PO Box 638 
Pendleton OR 97801 

I Oregon Department of Fish and Wildlife 
\ PO Bo \ 59 ✓ ' 

P rtland OR 97207 

A onneville Power Administration 
Attention: Jay Marcotte - PJW 
PO Box 3621 
Portland OR 97208-3621 

/ Water Watch of Oregon 
921 SW. Morrison, Suite 534 
Portland OR 97205 

(ea. w/copy of enclosures) 
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August 27, 1993 

Water For Life 
4035 12th St., SE, #40 
Salem, OR 97302 

Dear Mr. Sir or Madam: 

Oregon 
WATER 

R E SOURC E S 

D E PARTM E NT 

We have received your comments to Application File Number 73451. 
Those comments have become part of the Application file. 

We are sending you copies of the Technical Review Report and its 
accompanying letter of explanation which were sent to the 
applicant, commenters, and other interested parties who requested 
they be sent information on the proposed water use. We are also 
enclosing a copy of the Oregon Administrative Rules regarding the 
objection process. 

If, after reviewing the Report, you would like to submit official 
objections and facts to support your objections, please remember 
that you must submit those by the deadline specified in the 
Report, no later than 5:00 p.m. on or before October 15, 1993. 
You must allege that the Technical Review on the Application 
was defective or that the proposed water use would impair or be 
detrimental to the public interest. 

After the objection period deadline, the Director will evaluate 
the objections and either accept or deny them. The Director can 
accept an objection only if it establishes that there was a 
defect in the Technical Review or the proposed water use is 
against the public interest. 

If the objections are denied, the Oregon Administrative Rules 
require us to allow 30 days for the objector to protest our 
denial of the objections. If we receive no protests, then we 
will complete our public interest review of the Application and 
the Director will decide whether to issue a permit or recommend 
rejection of the Application. 

If you have any questions about the process, please call me. 

S i ncerely, 

~zta~~dA J 
Laurie Beth EnglishCJlj~,--
Water Rights Program Analyst 

LBE/dpc 
Enc l o sures 

3850 Portland Rd NE 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 
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United States Department of the Interior 

BUREAU OF RECLAMATION 

IN REPLY 
REFER TO: 

PN-424 

Steve Brown 

Pacific Northwest Region 
1150 North Curtis Road 
Boise, Idaho 83706-1234 

AUG-41993 

Senior Water Rights Specialist 
Field Operations Division 
Oregon Water Resources Department 
3850 Portland Road NE 
Salem OR 97310 

AUG - 91993 
WATER RESOURCES DEPT. 

SALEM, OREGON 

Subject: Remarks for Application 73451, McKay Reservoir, Umatilla Project, 
Oregon (Water Rights) 

Dear Mr. Brown: 

This letter is a follow up to the FAX sent on August 2, 1993, regarding a 
substitution of language. The following is a duplicate of the FAX. 

Steve, please substitute this entire paragraph for our third paragraph in our 
remarks which accompanied Application 73451. Mike Ladd tells me this refers 
to Condition Number 5 of the proposed permit conditions relating to 
Application 73451. 

Secondary releases authorized under permit will be scheduled as needed for 
fishery benefits. Releases to be made in a manner to enhance fishery in the 
Umatilla River downstream of McKay Dam. The Bureau of Reclamation after 
consultation with the Oregon Department of Fish and Wildlife and the 
Confederated Tribes of the Umatilla Indian Reservation will determine the 
flows needed for fish purposes. The Watermaster ~ill approve and, to the 
extent of available resources, protect releases for fish purposes provided 
that the Watermaster receives adequate notice of such planned releases two 
full regular working days in advance, or sooner by Watermaster approval, in 
order to verify entitlements and mobilize personnel. 

Please contact Phil Graf at (208) 378-5322 or FAX (208) 378-5305, if you have 
any questions or need any supporting materials. 

Sincerely, 

~c,\"G Regi ona 1 Supervisor of 
Water, Power, and Lands 



~---------#Oregon 

August 10, 1993 

Mr. Phil Graf 
Regional Water Rights Officer 
U.S. Bureau of Reclamation 
1150 North Curtis Road 
Boise, ID 83706-1234 

RE: Application Number S-73451 (Fees) 

Dear Mr. Graf: 

WATER 

RESOURCES 

DEPARTMENT 

Enclosed are copies of Oregon Revised Statute 536.050 and Oregon 
Administrative Rule 690-11-020. ORS 536.050 is the statutory 
schedule for water right fees. You will note the language of the 
statute requires the Department to collect all water right 
application fees in advance. 

OAR 690-11-020(2) and (3) state that all water right applications 
must be accompanied by the appropriate examination and recording 
fees. If an application is received without the appropriate fees 
(as set forth in ORS 536.050) the application must be returned to 
the applicant. 

All applicants 
time of filing 
right permit. 
fees. 

are required to submit an examination fee at the 
and recording fees prior to issuance of the water 
There is no provision for waiver or reduction of 

If you have further questions or comments, please give me a call. 

Sincerely, 

cy~~ 
A. REED MARBUT, Administrator 
Water Rights/Adjudication Division 

Enclosures 

ARM/dpc 

cc: Stephen E.A. Sanders 
Mike Ladd 

3850 Portland Rd ;E 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 
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August 10, 1993 

Mr. Phil Graf 
Regional Water Rights Officer 
U.S. Bureau of Reclamation 
1150 North Curtis Road 
Boise, ID 83706-1234 

RE: Application Number S-73451 (Fees) 

Dear Mr. Graf: 

Oregon 
W ATE R 

R ES O UR C ES 

D EP AR T ME NT 

Enclosed are copies of Oregon Revised Statute 536.050 and Oregon 
Administrative Rule 690-11-020. ORS 536.050 is the statutory 
schedule for water right fees. You will note the language of the 
statute requires the Department to col lect all water right 
appl i cation fees in advance. 

OAR 690-11-020(2) and (3 ) state that all water right applications 
must be accompanied by the appropriate examination and recording 
fees. If an application is received without the appropriate fees 
(as set forth in ORS 536.050) the application must be returned to 
the applicant. 

All applicants 
time of filing 
r i g ht p e rmit. 
f ees. 

are required to submit an examination fee at the 
and recording fe e s p r ior to issuance of the water 
There is no provi s i on f o r waiver or reduction of 

I f ., you have further questions o r comme nts, please give me a call. 

Sincerely, 

cy~ J\:x-
A. REED MARBUT , Admini strator 
Water Rights/Adjudication Divis i on 

Enclosures 

ARM/dpc 

cc : Stephen E.A. Sande r s 
Mi k e Ladd 

3850 Portland Rd 1E 
Salem, OR 97310 
(503) 378-3739 
FAX (503) 378-8130 



' 536.050 Fees. (1) Except as provided in 
subsection (2) of this section, the following 
fees shall be collected by the Water Re­
sources Department in advance: 

(a) For examining an application for per­
mit to appropriate water: 

(A) For power purposes, the fees required 
under ORS 543.280. 

(B) For all other purposes, $200. 
(b) For filing and recording permit to ap­

propriate water: 
(A) For irrigation purposes, $100 for the 

fi rst 10 acres , or fraction thereof, to be irri­
gated and $2 for each acre in excess of 10 
acres. 

(B) For storage, a minimum foe of $100 
for the first 50 acre-feet and 25 cents for 
each acre-foot in excess of 50. 

(C) For domestic purposes, $125 for the 
first second-foot or fraction thereof and $60 
for each additional second-foot. 

(D) For any other purpose, including but 
not limited to municipal, $100 for the first 
second-foot or fraction thereof and $50 for 
each additional second-foot. 

(c) For filing or recording any other wa­
ter right instrument, $10 for the first page 
a nd $5 for each additional page. 

(d) For copying records in the depart­
ment, $2 for the first page and 50 cents for 
each additional page. 

(e) For certifying to copies, documents, 
records, or maps, $10 for each certificate. 

(f) For blueprint copy of any map or 
drawing, the actual cost of the work. 

(g) For examining an application for ap­
proval of a change in point of diversion, or 
a cha nge in place of use or change in use of 
water, $50. 

(h) For filing each application to transfer 
water rights for irrigation from one tract of 
land to another or to transfer to irrigation 
use from any other use, a minimum fee of 
$30 per receiving owner for the first 10 acres 
or fraction thereof a nd $1 for each acre in 
excess of 10 acr es, such foes to be based 
upon the number of acres to which the water 
right is transferred. 

(i) For filing each application for change 
in point of divers ion, $35. 

(j) For filing each application for a 
change in the use or place of use theretofore 
made of the water where the use is other 
than irrigation, $100. 

(k) For filing any protest with the de­
partment, $25. 

(L) For filing an appli cation for extension 
of time within whi ch irrigatio n or other 
works s ha ll be co mpleted or t he right per­
fected, $100. 

(m) For exami ning a n app li cation for a n 
exchange of water, $250. 

(n) For a limited li cense under ORS 
537.143, the fee establis hed by rule by the 
Water Resources Commission. 

(o) For filing, examining and certifying a 
petition under ORS 541.329, $250 plus 10 
cents per acre of water involve~ in t~e ap­
plication. For purposes of computmg this fee, 
when any acreage within a quarter quarter 
of a section is involved, the 10 cents per acre 
shall apply to all acres in that quarter quar­
ter of a section. 

(2) Notwithstanding the fees established 
under subsection (1) of this section, the 
commission may by rule establish examina­
tion and permit fees lower than those under 
subsection (1) of this section for: 

(a) The right to appropriate water -for a 
storage project of five acre-feet or less; or 

(b) The right to appropriate water for the 
purpose of allowing the applicant to_ water 
livestock outside of a riparian area. As used 
in this paragraph, "riparian area" has the 
meaning given that term in ORS 541.350. 

(3) Except as provided in subsection (4) 
of this section, all moneys received under 
subsection (1) of this section shall be depos­
ited in the Water Resources Department Op­
erating Account and credited to the Water 
Resources Department. Such moneys arc 
continuously appropriated to the Water Re­
sources Department to pay the department's 
expenses in administering and enforcing the 
provisions of ORS chapters 536 to 543. 

(4) All fees received under subparagraph 
(A) of paragraph (a) of subsection (1) of this 
section shall be paid to the Water Resources 
Department Hydroelectric Fund established 
in ORS 536.015. (Amended by 1961 c .187 §3; 1967 c .36 
§I ; 1973 c.163 §4; 1975 c.581 -§21 ; 1981 c.627 §I ; 191.,3 c .256 
§I; 1985 c .673 §12; 1987 c.815 §8; 1989 c .;jgl §I; 1989 c.758 
§I; 1989 c .933 §4; 1989 c .1000 §G; 1991 c.734 §4!la; 1991 
c .869 §41 



"I 

Minimum Application Requirements 

690-11-020 

(I) Applications shall be submitted on fo_rms provided or approved by the Department and shall 
contain the following minimum informatrnn: 
(a) Name and mailing address of the applicant(s); 
(b) Source(s) of the water, · 
(c) Quantity of water·to be appropriated; 
(d) A map of the proposed water use prepared by a Certified Water Right Examiner, or 
such other information as may be necessary to establish the location of the proposed point 
of diversion and place of use to the nearest quarter-quarter Section, Township and Range; 
(e) Nature of the use(s); 
(f) Name and mailing address of the legal owner of the property upon which any portion 
of the proposed development will occur, if other than the applicant (This requirement may 
be waived by the Director if the applicant is an agent acting on behalf of multiple users, 
such as a municipality, irrigation district, group domestic water system or di~h company.); 
(g) Land use information as outlined in the Department's Land Use Planning Procedures 
Guide described in OAR Chapter 690-05-015(7) or a receipt signed and dated by a local 
government official acknowledging the land use information request was received by the 
local planning department; 
(h) Signature of the applicant(s). (If the applicant is a public agency, corporation or 
business, the title or authority of the signer shall be indicated.); and 
(i) An oath that the information contained in the application is a true and accurate 
representation of the proposed water use. 

(2) Each application shall be accompanied by the appropriate examination fee required by ORS 
536.050. 

(3) Applicants shall be assessed additional fees for water right permit filing and recording as set 
forth in ORS 536.050(l)(b). · 

{ adopted 6-11-87; amended: 6-28-88; 8-3-90; 6-5-92} 
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