AT YOUR SERVICE

MAYOR'S OFFICE
355 Uberty 5t 5E / Room 280 » Salem, OR 97301-3503 » Phone (503) S3BB-6159 » Fax (503) 5BB-4354
September 19, 2005

Debbie Colbert, Semior Policy Coordinator
Ciregon Water FEesources Department

725 Summer Street NE

Salem OR 97301-1271

SUBIECT:  HEARING DRAFT RULES, OAR CHAPTER 6%0, DIVISION 315

Dear Msa. Colber:

This letter is written in support of comments prepared by the Oregon Water Utilities Council
(OWUIC) on the draft Division 315 Rules beng created by your Department. The City of Salem is
a member of OWUC, and a copy of their comment letter is enclosed.

HB 3038 resolves many uncertainties associted with mumcipal permit development. Under HB
3038, mumcipal water suppliers now have the certmnty they need to plan and make sigmficant
investments (o develop long-term water supplies to support Oregon's growing populations and
ceonnmie development activities as required by Oregon’s land use planning biws.

In addition, HB 3038 ensures that municipal water providers continue to responsibly manage and
conserve Oregon’s waler resources through the development and implementation of Water
Muonagement and Conservation Plans (Division 86). Also of significant imporance, HB 3038
ensures that water use under the undeveloped portion of a municipal water use permit will not resuli
in catastrophic tmpacts to Oregon's listed fish specics.

Through the negotiations on HB 3038, OWUC members understood they hid agreed to a provision
that provides & one-time look ot permits issued before Novembér 2, 1998 to ensure use of the
undeveloped portion of the permit would not wipe-out a run of fish. This provision was nol meant
to be a “no-harm™ or “fish recovery” standard but an evaluation to ensure there were not catastrophic
impacts on histed fish species as a result of using the undeveloped portion of the permit.

Because of this, the City of Salem does not suppon the hearing draft rules. We believe that the
Department’s proposed implementation of HB 3038 misses the mark with respect to the “maintain
the persisience of listed fish species™ provision,

For Salem, HB 3038 helps us preserve a very valuable water right on the Willamette River. The
priority date for this water right permit is 1976 and from the beginning, the intent for this right has
been for it 1o provide a future long-term water supply for our customers in conjunction with our
Narth Santizm River rights. Our long-term plan is 1o complete the development and perfection of
our water rights on the North Suntiam River, and then develop and perfect our rights on the
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Willamette River. Salem is currently developing a water management and conservation plan. Cur
tentutive water demand projections show we will not need lo exercise the full extent of our
Willamette River right for another 50 to 100 years, nevertheless, our commumnity will need it at some
time in the future.

The City of Salem appreciates the opportunity 1o comment on the propased rules. We look forward
1o the Water Resources Commission adopting a clear set of rules that accurately capture the intent
anid scope of HB 3038 and provide a clear path for moving through the permit extension process.
Williout the changes suggested by OWUC, the City of Salem cannot suppart the adoption of the draft
rules.

| am asking for your favorable consideration of the comments submitted by OWUC. If you have
any ndditional questions about our comments on the draft rules, please contact Paul Eckley at
503-361-2220.

Sincerely.

L)

Janet Taylor
Mayor

Enclosure: OWUC Comment Letter
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September 20, 2005

Debbie Colbert

Senior Policy Coordinator

Oregon Water Resources Depariment
725 Summer Street NE

Salem, OR 97301-1271

SUBRJECT: COMMENTS ON DRAFT RULES, OAR CHAPTER 690, DIVISION 315
DPear Ms. Colbert:

The City of Lincoln City would like to this opportunity to comment on the September 1, 2005
draft of revisions to OAR Chapter 690, Division 315, Lincaln City is 2 member of the Oregon
Water Utilities Council and joins in their comments dated September 19, 2005, These additional
comments are submitted, however, to highlight further the reasons why the language of the draft
rule, particularly the definitions, are unworkabie from a municipal water supplier’s perspective.

Lincoln City has experienced considerable population growth in recent vears. To meet the
commesponding increase in demand for water, and comply with Oregon land use planning law, the
City has sought to expand its ability to provide safe, reliable drinking water to its population.
The City entered into &n intergovernmental npreement with the Kemville-Gilenedan Beach-
Lincoin Beach Water District to purchase water from them.

Prior to the City's being able to use the wator, however, the District had to apply and receive a
permit extension for the water rights it had a permit for, but had not yet perfected. This process
took nearly a year and a half, during which time two separate settlement agreements were
entered into (one with the Oregon Water Resources Department and the Oregon Department of
Fish and Wildlife and one with WaterWatch of Oregon, the Siletz Tribe and other conservation
organizations). The process was time-consuming and costly and in the end, the City received
authority to use the District’s water under imited circumstances.

It the current revisions to OAR Chapter 690, Division 315 are adopted, this process would
become even moare unworkable for municipal water suppliers. The current definition of
“maintain the persistence of listed fsh species™ found in OAR 690-315-010(6)}d) is vague and
circular. It equates mamtaining the persistence of a population with maintaining the viability of
the population. Viability is then defined as populations that are “sufficiently sbundant,
productive and diverse...that the Evolutionary Significant Unit as a whole will persist into the
foreseeable future.” Viability is tied to persistence, which is in turn defined as viability. This is
an unworkable definition of the statutory linguage.

Further, the definition of viability, populations that are “sufficiently abundant, productive and
diverse,” is too vague to be useful. Nowhere in the regulations is a description of what is meant
by “sufficiently abundant, productive and diverse™ Such a vague definition, when used in
relation o such an emotional issue, will only lead to increased litigation over water right
extensioms and increased costs for municipal water suppliers,



Municipal water suppliers have historically attempted to predict how the population they serve
will grow over time. Predicting exactly where populations will grow and by how much is, of
course, an inexact science. As a result, some municipal suppliers have, over time, obtained water
rights for which they corrently do not have a demand. Others have found that the population
they serve has grown at a rate beyond which they could reasonably predict.

Transferving water from municipal suppliers who have more water than they can currently use to
those municipalities who need water to provide safe and reliable drinking water to their citizens
is o highly efficient option for meeting growing demands. This also can encourasge effective
regional water supply planning. Often, those municipal water suppliers with current excess
rights must file for extensions prior to transferring their water to a municipality that needs it
The current process is adequately rigorous and an opportunity for participation in the process by
the public and by ODFW already exists. Adopting the proposed circular and vague definition of
“maintain the persistence of listed fish species” will only add an unnecessary level of difficulty
o the process,

The City of Lincoln City, therefore, requests that proposed definition of “maintain the
persistence of listed fish species™ be ultimately rejected and that the definition proposed by
OWUC be adopled in its place.

Sincerely,

David A. Hawker, City Manager
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SOUTH FORK WATER BOARD

Cavabinrd Witer (yrichams of Urepen Ciby and Went Lina, Ovegen
15362 S Hunter Averar
City, OR 97045
Bueainess Ciflcr (S03) 6576581 Fax: (500) 6569306
Filter Plant: (303} 4575030

T4 Simvmer Street NI, Suste A
Salem, OR ¥7300-12T1

Subject: Heartng Drafl Roles, OAR Chapler 90, Divasion 315
Dlear ba Collert:

The following comments represent the views of the South Fork Water Board. The South
Fork Water Board is ss ORS 190 entity owaed in equal portions by the Citien of Oregon
Cliy and West Ling und 19 the municipel water supplier fior approximutely 64,000
residiends.

Sowth Fork Water Board s opposed o the dosfl rules n QAR 690-313. 1 ks the
contemtion of the South Fork Water Bourd that these neles ar lar expanded from the
Legmistive intent in HEB 3038, The major concem in the appesrance of the intend 1o
promote fiah recovery as opposad W rvoiding the elimination of 8 fiah ren, which was the
Lagislative i

The South Fark Water Boand sirongly mepponts the September 19, 2005 commants
submitied by the Cregon Water Utility Comneil (OWLIC). Wi feel the OWUC oummernts
clearly cxpinin e e snd the Legislative intent.

Withent the Water Resounce Department’s inclusion of the changes proposed by the

OWUC, the South Fark Water Bosnd cannot support sdoption of the proposed rules s
drafhed.

Bincenaly, m
Jobsn Caolling, General Mamager {for Norm King, Chair)
South Fork Water Boand

OWRD-Isiter-9-05.jpg
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PACIFIC COAST FEDERATION OF FISHERMEN'S ASSOCIATIONS

and the INSTITUTE FOR FISHERIES RESOURCES
Northwest Regional Office
PO 11170, Engene, OR 97440-3370
(541)689-2000 Fax: (541)689-2500
Emuail: fish1ifr@aol.com

Water Resources Department 21 September 2005
725 Summer Street NE, Suite A
Salem, OR 97301-1271
Atin: Debbie Colbert
Sent by email to: Debbie. [ Colbert{@state.or.us

RE: PCFFA Comments on proposed changes to Division 315 Rules
in response to House Bill 3038

Dear Ms, Colbert:

We are emailing these comments on the proposed changes to Division 315 Rules now
being considered in response to the recent adoption of House Bill 3038 regarding the
development and planning for future municipal water supplies.

PCFFA is the west coast’s largest trade association of commercial fishing families,
representing the hardworking men and women who make their livelihoods by harvesting
seafood, particularly Pacific salmon. As recently as 1988, the salmon fishing industry in
the State of Oregon genarated $275 million to the state’s economy and supported nearly
14,000 family wage jobs. However, salmon cannot exist in Oregon without sulTicient
water kept in-stream in perpetuity for their survival and, where runs have been damaged,
aggressive efforts at restoration and recovery that must also include providing sufficient
in-stream flows."

Loss of habitat, particularly the loss of instream water resources and instream flows,
has caused many runs to decline from these former sbundant levels. Howewver, this
cconomic target is again achievable, and recovering salmon populations to abundant
harvestable levels has been the primary goal of the Oregon Plan for Salmon and
Steelhead (“Oregon Plan™) now embodied in state public policy. The Water Resources
Department is (and should continue to be) legally committed to those goals under not
only state law, but under Executive Order No, EO 99-01, which states among many other
provisions that:

| Lack of flown i s serfous problem for satmonids in many watersheds. “Diversion of water s potentially
one of the maost serions factors adversely affecting salmon in western Oregon and northern Californda.”
Staties and Future of Salmon of Western Oregon and Northern California, report by the *Botkin
Commission” o the Legislatures of both Califormia and Oregon { 1999).



“Agencies of the State of Oregon will, consistent with their authorities, fully
implement the stale agency efforts described in the Oregon Plan and in this
Executive Order.” (EOQ 99-01 at (1))

This direction also includes the following mandates:

“Actions that state agencies take, fund and/or authonze that are primarily for a
purpose other than restoration of salmonids or the habitat they depend upon will,
considering the anticipated duration and geographic scope of the actions:

(A) to the maximum extent practicable minimize and mitigate adverse effects of
the actions on salmonids or the habitat they depend on; and

(B) not appreciably reduce the likelihood of the survival and recovery of
salmonids in the wild.” (EQ 99-01 at (1)(d)

Although the proposed rules are a big improvement over past practices which allowed,
in some cases, full future development of municipal water use permits with absolutely no
consideration of fisheries impacts, unfortunately the new proposed standard to merely
“maintain persistence” of fish (as defined in OAR 690-315-0010(6)(d) and particularly as
implemented in OAR 690-315-0070 and 690-315-0080) is simply not as strong as, and
works al cross purposes with, the recovery standard to which the State of Oregon {and
presumably the Water Resources Department as part of that government) is commitied
under the Oregon Plan for Salmon and Steelhead. This “maintain persistence”™ standard is
also being defined in OAR 690-315-0010(6)(d) as far less than the minimal standard of
protection required under the federal Endangered Species Act (16 US.C. § 1531 er seq.)
and, where applicable, its state law ESA counterpart.

In particular, we wish 1o underscore three points in particular:

|. The standard of protection of “maintain persistence” must be redefined to
ensure that extensions are not granted if doing so would result interfere with the
recovery of listed fish species or result in “jeopardy” under the federal ESA. The
state should not adopt any rules that allows it to suthorize water withdrawals that
would further harm listed fish species. Since the language of OAR 690-315-
0010(6){d) is vague and confusing, perhaps another term should be used to make
it clear that the recovery goals and standards of the Oregon Plan are applicable.
The Water Resources Department is an Orogon Plan agency and should be
making every effort to ensure that ESA-listed fish are recovered and nol further
harmed.

2. If outside agreements are relied on by the Water Resources Department in
approving extensions, those agreements must be reviewed by ODFW as the state
wildlife Trustee agency to ensure that they meet the “maintain persistence™
standard and the Water Resources Department must be able to enforce any
conditions relied upon.



3. Such applications would probably reguire Section 7 ESA consultation with the
National Marine Fisheries Service (NMFS) and an incidental take permit insofar
as they likely impact ES A-listed salmon and steelhead populations or other
federnlly protected sguatic species.

Fisheries protection is a major “beneficial use” of limited water resources as well a5 a
major economic engine that creales jobs in this state that cannot be sacrificed by short-
sighted policies.

Making the Div. 315 standards at least consistont with the federal ESA is mandatory,
not optional. Tt should also be noted that state agencies can become lisble for approval
and implementation of rules and regulations that create jeopardy (which is also defined as
diminishing the chances for recovery) for federally ESA listed threatened and endangered
species under a long line of cases beginning with Strahan v. Coxe, 939 F, Supp 963, 977
(D. Mass. Sep. 24, 1996), aff d in part, vacated in part, Strahan v. Coxe, 127 F.3d 155
(1" Cir. Oct. 9, 1997), That state agency ESA liability was recently upheld in the Federal
District Court of Oregon in a case in which PCFFA was a co-Plaintiff, Pacific Rivers
Council, et al. vs. James E. Brown, Oregon State Forester (CV 02-243-BR), as recently
as December 2002,

We believe that the Water Resources Department can do better by the states” fishing
economy and the rural constal communities which depend on abundant salmon
production from Cregon's streams and river for their livelihoods than pushing for a
protection standard that merely “maintains persistence” - a standard far below what is
required for eventual ESA delisting and recovery, and yet farther below the recovery
goals of the Oregon Plan. Instead, we believe that the Water Resources Department, as
have all other state agencics, shounld commit to the much higher recovery goals of the
Oregon Plan, and not sacrifice the future of our industry, the families it feeds and the jobs
they produce,

Thank you for the opportunity to comment on these proposed rules. Please put these
comments on the record in this proceeding. They are being emailed with a printable
version of this document attached for convenience in reproducing it for the record.

Sincerely,
Cilen H. Spain, J.D.

NW Regional Director
PCFFA and IFR

OPWREFChsd § S0omoemesi0-2 § 05 doe

¥ That case was ultimately mooted by a change in the listing status of Oregon coastal coho, but the muling
prior to that change nevertheless stands o Oregon case law,
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September 21, 2005

Via FACSIMILE AND FIRST CLASS MalL

Debbie Colbert

Senior Pohicy Coordinator

Oregon Water Resources Department
725 Summer 51, NE

salem, OR 97301-1271

Re:  City of Redmond Comment on Heanng Draft Rules,
OAR Chapter 690, Division 315
Our File No.:  107948/122757

Dear Mz, Colbert;

Thank you for the opportunity 1o provide comments on proposed rules refating to
HB 3038, enncted duning the 2005 Legislative Session. This letter is offered on behalf of our
¢lients, the City of Redmond (City), but also reflects close coordination with other cities and
municipal water providers. In evaluating the proposed rules, the City has worked closely with
the Leagie of Oregon Cities (LOC) and Oregon Water Utilities Council (OWUC). As part of
that cooperative effort, the City hereby supports and endorses the specific wording changes
included in the OWUC comments. In addition, we offer the following observations on key
issles;

FFirst, the City strongly disagrees with the definition proposed by the department for one
of HB 3038°s key terms: “Maintain the persistence of listed fish species. "' (Section 690-315-
(010(d) of the Hearing Draft). As described in detail in the OWUC comments, this term was the
subject of extensive discussion and collsborative effort in development of HE 3038, The
legislative record establishes a clear intent that the term be defined with reference to the potential
for extirpation of species. The department's proposed draft goes far bevond the intended
meaning, and introduces new complexity and ambiguity by referring (o “viability” of fish
populations, We urge the department to change the definition 1o the wording proposed by
OWUC, and to delete the definition of the new term, “viability,” o5 currently proposed in OAR
G690-315-001(e), The OWUT definition accurately reflects legisiative intent and the reasonable
expectations of affected municipal providers.

Paeiland, DR 5I3-ERr-wal | Selem; OR SU3-335.T113 | Band, 0F 543 T48-4044
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Diebbie Colber
September 21, 2005

Page 2

Second, the City strongly supports the revised wording provided in the OWUC comment
for Section 690-315-008((f), describing the ultimate findings required of the department in
acting on permit extension applications. Subsection (f) deals specifically with the findings
relating to "maintaining the persistence of listed fish species,” as described above. The OWLIC
wording more clearly identifies the three possible options/actions for the departiment: 1) a
finding thet there are fish protection agreements in place to address the statutory standard; 2) a
finding that proposed additional development of the water right is consistent with the statutory
standard; or 3) a finding that the proposed additional development of the water right is not
consistent with the statutory standard.

Finally, the City disagrees with the department’s proposed definition of the term
"Portions of the waterwavs affected by water use tnder the permit. (Section 690-315-0010(1)
of the Hearing Draft), As proposed, this definition is far broader than the clear wordin gof
HB 3038, The legistation is clearly limited to an assessment of impacts of development on the
uffected “waterways,” while the department’s definition would include the entire “watershed."
The City supports the specific changes to this definition proposed in the OWUC comments, bul
we would suggest further clanfication to limit the focus to water courses rather than the entire
dramnage or watershed.

As noted above, the City also supports other changes proposed in the detailed QOWUC
ooriments.

Conclusion

The above-noted changes regarding the definition of “maintain the persistence of the
species” are critical o the City, and other municipal water providers who relied upon the
agreements reached through legislative negotistions and reflected in floor comments in both the
House and Senate. Without changes that clearly tie this definition to the concept of preventing
extirpation of the species, the City cannol support the proposed rules. We welcome the
opportunity to work with OWRD stafl or the Commission in further discussions, if needed, to
address this concem.

Thank you, again, for this opportuniy to comment.

Smcerely, _
Martha O, Pogel
MOP:kdo
ce:  Chns Doty
Pat Dorning
Alan Unger

PO T 227 5T CIR Je627 ) 0



September 19, 2005

Oregon Water Resources

Debbie Colbert, Senior Policy Coordinator
725 Summer Street NE, Suite A

Salem, OR 97301-1271

Subject: Hearing Draft Rules, OAR Chapter 690, Division 315

[ear Ma, Colbert:

The following comments are written on behalf of the Tri-County Legislative Committee.
The Tri-County Legisiative Commitice is comprised of representatives from various
water distriets in Clackamas, Multnomah and Weshington Counties. The Tri-County
Legisintive Committee represents over 250,000 people and is a sub-committee of the
Special Districts Association of Oregon,

The Tri-County Legislative Commitiee is opposed 1o the draft rules in OAR 690-315. It
is the contention of the Tri-County legislative committee that these rules are far expanded
from the Legislative intent in HB 3038. The major concern is the appearance of the intent
1o lead to fish recovery as opposed to avoiding the elimination of a fish run, which was
the Legislative intent.

The Tri-County legislative Committee strongly supports the comments submitied by the
Oregon Water Utility Council (OWLUIC), We fee! the OWUC comments clearly explain
the issue and the Legislative intent.

Without the Water Resource Department’s inclusion of the changes proposed by the
OWLIC the Tri-County Legisimive Commitiee cannot support adoption of the proposed
rules as drafted.

LAl

Dan Bradley, Chair
Tri-County Legislative Committee

RECEIVED
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Public Works Department

1245 ME Frd Strect

A Box 1083
Carvalles, (0 97335-1083
(51} 766516
CORVALLIS RA: () Vel
- . § - ] F
v E:MAIL: publicworksticl corallisorin
September 20, 2005
Drebbile Colbent
Senior Policy Coordinator
Oregon Water Resources Department
Morth Mall Office Building, Suite A
725 Summer Stroct NE

Salem, OR 97301-1271
Re:  Dvaft Water Permit Extension Rules, OAR Chapter 690, Division 315
Diear Ms. Colbert,

Thimk you for the opportunity 1o comment on the draft Water Permit Extension Rules comtained in OAR Chapter
690, Division 315 that perain to municipal water rights permits.

The City of Corvallis has a vested interest in water rights permit extension rules and processes in a manner that
allows the City to extend its water rights permit to service the needs of o growing community. Corvallis’ largest
water right is held in permit status for water withdrawal from the Willamette River. Cuarrent water use s close to the
maximum allowed under certificated rights,

City staff has reviewed the draft permit extension rules and is concerned with a number of the provisions. For
cuample, the definition provided for “maintain the persisience of isted fish species” could be interpreted such that
any water withdrnwal could cause harm 1o a listed fish species population which would require conditioning a
permit extension o mitigate any harmful effects. This was not the legislative intent of House Bill 3038 passed by
the Legislature in this past session, There are many olther examples. Rather than submit a lengthy list of proposed
rule chunges, the City goes on record in suppon of the suggested rule language changes proposed by the Oregon
Whater Liliies Council (copy aitached).

Corvallis Is a community with a strong environmental ethic and a history of leadesship in environmental protection
and respurce conservation in Oregon.  This includes the conservative use of water. Corvallis has had in place a
proactive water management and conservation program since the late 1990, The City recently completed an
Endangered Species Act Salmon Response Plan 1o address Corvallis’ impact on Willamette River water quality and
quantity 1o akd in the recovery of spring Chinook Salmon in the Willamette River. The Plan ficuses on
modifications o City and citizen activities which, over time. will improve urban stream and Willamette River water
quality. Water conservation is an infegral part of this plan.

Nonetheless, Corvallis cannot satisfy the water needs of o growing community throogh water conservation alone, 11

will meed 1o perfeet its Willamette River water permit.  Permit extension rules that allow that to happen in a timely
manmer are crucial,

Thank you for the opportunity to comiment. Please contact me o1 541-766-6916 if you have any questions or would
like additional informati

Tom Penpraze,
Uitilltes Division Manager

aftachmen
[ Steve Rogers, Public Works Director =91 =Ht 4o

@ Printed an Hocyehed Miper A Compmueetty Thid Homers Dioers
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CITIZENS FOR ORDERLY DEVELOPMENT
PO Box 7102, Brookings, OR 97415 * 541 412 - 1200

Water Resources Department

Dear Debbie Colbert:

The rasponsibility of governmant and its agencies is to consider the greater public good.
The rivers and waters of Oregon belong to the people. They also belong to the threatened
coho salmon, fall chinook and steelhead.

In Brookings Harbor, the fishing industry is good for the economy and tourism.
Overaxtending our natural resources and leaving future generations impoverished, should not
be an option.

"Instream flow must be established al leveals that allow for growth and axpansion of
currently weakened fish populations.” (Backgrounder ODFW, Instream water rights)

The statutory "maintain persistence” standard must be clearly defined. Extentions must
take into consideration future impacts on Oreogn's rapidly declining fish runs. Please do not
adopt any rules that would allow the state to authorize water withdrawals that would harm
listed fish species. (However all fish are important)

Any outside agreement relied on by OWRD in approving extensions must be reviewed by
ODFW to make sure that it meets the "maintain persistance” standard. A method of
enforcement must be secured by OWRD.

Thank you for giving Citizens for Orderly Development this opportunity to comment.

Sincerely,

Yvonne Maitiand
Executive Board Mamber

Printed for Debbie Colbert <Debbie. L.COLBERT (@wrd.state.or.us> 9/21/2005



In Page 1 of 1

Subject: Comment on Proposed Div. 315 Rules
To: COLBERT Debbie L <Debbie.L.Colbert@state.or.us>

The definitions in the rules regarding “"maintain the persistence”, "maintain the viability of
listed fish species”, " Evolutionarily Significant Unit® ete. should be maore rigorous. Surely

ODFW can come up with something better especially since they will be expected to make
judgements about whether a permit does or does not "maintaint persistence”®.

Similarly, ODFW should be the approval authority for any outside agreements regarding
“maintaining persistence” that the WRD wishes to condition a parmit.

Med Austin

83900 East Quall Haven Drive
Bend, Oregon 87701

Printed for Debbic Colbert <Debbie.L.COLBERT @wrd.state.or.us™> 192005



ADMINISTRATIVE OFFICE TREATMENT PLANT
14454 B River Rosd 14275 §. Clachamas River Dr.
OR SFI6T

Oregon City, OR 97045
Tel. (503) 723-3505
Fax (503) 723-1508

Tel. (S03) 654-7765
Fax (S03) 653-1571

September 19, 2005

Oregon Water Resources Department
Debbie Colbert, Senior Policy Coordinator
TI5 Summer Street NE, Suite A

Salem, OR 97301-1271

Subject Hearing Draft Rules, OAR Chapier 690, Division 315
Dear Ms. Colbent

The following comments are written on behalf of the North Clackamas County Water
Commission (NCCWC). The NCCWC is an ORS 190 entity comprised of the Oak Lodge
Water District, Sunrise Water Authority and the City of Gladstone. The NCCWC is the
treatment facility that supplies drinking water to approximately 80,000 people.

The NCCWC is opposed 1o the drafl rules in OAR 690-315. It is the contention of the
NCCWC that these rules are far expanded from the Lemslative intent in HB 3038, The major
concern is the appearance of the intent to lead to fish recovery as opposed to avoiding the
elimination of a fish run, which was the Legislative intent.

The NCCWC strongly supports the comments submitted by the Oregon Water Utility
Council (OWUC). We feel the OWUC commenis clearly explain the issue and the Legislative
intent

Without the Water Resource Department's inclusion of the changes proposed by the OWLIC
the North Clackamas County Water Commission cannot support adoption of the proposed
rules as drafted

Dave Jelinek, Chair
North Clackamas County Water Commission
Board of Commissioners

Member Agenoics:
Cuk Lodge Water District « Sunrise Waler Awthority
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Seplember 21, 2005

Debibie Calber,
Waler Resources Department H
725 Summier Street NE, Suite A CEIVED I

SEP 2 8 2005

Salem, OR 97301-1271
Re: Comments on OAR 690-315 Rule Making
Dear Ms. Colbert:

The Oregon Department of Fish and Wildlife (ODFW) appreciates the opportunity to provide the
tollowing comments on the Water Resources Department’s (WRD) QAR 690-315 rule making,

Our understanding of the need for this rule making was in response to legislative action taken
this session with the passage of HB 3038 addressing different aspects of municipal water right
extensions, ODFW was not a participant in the development of the legislative bill, but was
invited lo participate on WRD s Rule Advisory Committee (RAC). ODFW's involvement in this
rule making comes about through ODFW's mnelusion in the statute as an advisor to WRD on
whether granting an extension of the undeveloped portion of a municipal water fght would
“mamtan, m the portions of the waterways affected by water use under the permit, the
persistence of fish species histed as sensitive, threatened or endangered under state or federal
law". The RAC was not able to come to consensus on the rule language because of the differing
mierpretations of what “maintain persistence of fish species” meant. ODFW's comments are
based on our interpretation of what “maintain persistence of fish species™ means given the
agency’s mission and the statutes and rules under which the department is governed.

ODFW believes the statutes and rules that pertain 1o and govern the type of advice ODFW could
provide to WRD are contained in the followmg;

» Oregon Plan (ORS 541.405 (2)) provides the mission and goals for state agencies to follow
when addressing watershed actions. The statute’s mission reads “The mission of the Oregon
Plan is to restore the watersheds of Oregon and to recover the fish and wildlife populations of
those watersheds 1o productive and sustainable levels in & manner that provides substantial
ecological, cultural and economic benefits”,

*  ODFW's goals for fish species are contained in its Native Fish Conservation Policy Goals
(OAR 635-007-0503) and the Oregon Plan and are to;
* Prevent the serious depletion of any native fish species;
* Maintain and restore naturally produced native fish species; and
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= Foster and sustain opportunities for sport, commercial and tribal fisheries consistent
with conservation.

The legislative record shows that the use of “persistence” was based on the Oregon Plan and
taken from the Coastal Coho assessment. The use of the term “persistence” in that context is a
reference to a data intensive statistical analysis of the likelihood that at a given population level a
species will remain viable into the future, not merely whether a population will aveid outright
extinction. Unfortunately, in most cases the data does not exist 1o allow ODFW to do this type
of analysis at the waterway level, However, DODFW staff does believe we can provide advice o
WRD on the effect the use of the undeveloped portion of a municipal water nght would have on
fish species, but the advice would be based on our proféssional judgment and how we interpret
the meaning of “persistence”™ given our mission, statules and mles, and our application of this
concept in the Coastal Coho assessment.

ODFW’s interpretation of what the meaning of “maintain persistence” is 1o “Do no further
harm" to the listed species of concemn. This 18 not a recovery goal as discussed in the Oregon
Plan or the Native Fish Conservation Policy (which aims al improving the population levels), but
one that leaves room for municipal needs to be satisfied along with the needs of fish. The State
and ODFW's goal 15 to recover listed species, bul we are also directed to do so in a way that
balances ecological, cultural and economic benefits. Listed fish species are affected by a number
of differing impacts (water withdrawals from streams being one) and to recover a specics
requires the combined efforts and actions by many parties. ODFW does not expect to recover a
species based on one action, but interprets the statutory mandate of HB 3038 to require that
development of municipal water rights not be done at the further expense of the already hsted

species,

Given the above discussion, ODFW makes the following recommendations for changes in the
proposed OAR 690-315 rules:

OAR 6590-315-0010 (6) (d) “Mamntain the persistence of histed fish species” means the use of the
undeveloped portion of the permit in such a way as to maintain or ephance the [viabibity} current

biplogical stutus of the populations of listed fish species [populations] in the portions of
waterways affected by water use under the permil,”

OAR 690-315-0010 (6) (e) eliminate the defimition of “Vigbility”. Under ODFW’s proposed
changes, the term “Viability™ would not be used and therefore does not need 1o be defined.

OAR 690-315-0010 (6) (1) “Portions of the waterways affected by water use under the permit”

means: (Ag-Fhose portiens-of That arca within the river basin, as identified by the Depament
pursuant to jts puthority ynder ORS 536,700, where the [use] developmen of the curmently

undeveloped portion of the permit will affect the persistence of listed fish species;
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ODFW believes this wall focus the analysis to the stream level and how further water
withdrawals would affect a listed fish species within that stream system.

OAR 690-315-0800: ODFW recommends that WRD seek advice from ODFW on whether “An
existing fish protection agreement”™ does protect all life stages of a listed species that might be
impacted by a water withdrawal. There are many different kinds of “fish protection
ngreements”; some consider all aspects of a listed species life history while others are more
narrowly focused on protection of one life stage and do not assure broad protection of all life
stuges. Such would be the case with federal 404 permits which in many cases may only require
fish passage a1 a diversion point by maintaining an adequate bypass flow, or focus only on
protecting fish in the immediate area of a construction project

OAR 690-315-0800 (2): ODFW appreciates the ability to ask for an extension of time to evaluste
an application given the anticipated volume of permits expected (o need review. ODFW will
work through the applications as quickly as possible, but also wants to be able to provide WRD
with accurate, useful advice.

ODFW also supporis the ability to allow ODFW to provide WRD with recommended conditions
to be placed in a permit to provide for the persistence of listed fish species. ODFW would like 1o
waork with municipalities Lo protect listed fish species and also provide for municipal water
needs, ODFW sees conditions placed in & water right as a mechanism to allow use of the water
within certain parameters that would also maintain the persistence of a listed fish species,

ODFW appreciates the opportunity 1o comment on the proposed rules, if you have questions
about our comments please contact me at 503-947.6084.

Sincerely,

Ll P74

Water Quality/Quantity Manager

Ce:  File copy
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September 21, 2005

VIA E-MAIL
AND U. S. MAIL

Debbie Colben

Senior Policy Coordinator
Water Resources Department
725 Summer 5t., NE

Salem, OR 97301-1271

Re: Water Right Extensions Rules, OAR Chapler 690, Division 315
Dear Ms. Colbert;

On behaif of the City of Bend (City), we offer the following comments on the Department’s
proposed umendments to OAR Chapter 690, Division 315, implementing HB 3038, We
appreciate the opportumty to comment.

The City was an active participant in development and negotiation of HB 3038, in support of
efforts made by the League of Oregon Cities (LOC) and the Oregon Water Utilities Couneil
(OWUC). The City shares the concerns expressed by the LOC and OWUC in the comments
they each submitted on the proposed rules, and imcorporates those comments by reference.

The main concem is that the proposed rules do not keep futh with the compromise reached in
drafling the ball, to which compromise the Department was a party. Specifically, the definition
of “maintamn the persisience of listed fish species” contained in proposed OAR 690-315-
QOTO(ON ) and (&) expands the statutory lest far beyond the agreement reached with the
legslative leadership, the Department, Water'Watch and municipal water providers, The stated
goal af the time was to avoid extirpation of a fish run as a resull of extending undeveloped
mumcipsl water nghts 1ssued before November 2, 1998, Part of the agreement was that the
legislative leaders would read this interpretution into the record in their floor speeches urging
enactment, followed by a rulemaking by the Department 10 make it doubly clear. The legislators
did their part. but the Depariment’s proposed rules-miss the mark.
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Debbie Colbert
September 21, 2005 m
Page 2

The proposed defimition, by contrast, creates a test of viability of populations, which could be
interpreted 45 a prohibition on harm to the fishery, It was understood by everyone involved that
50 high a threshold would be nearly impossible to eross, and would lead each extension request
into litigation, Indeed, were it not for the understanding that the objective is to avoid extirpation
of the affected fish run, the municipal water providers would never have supported the bill,

We appreciate the Department's efforts in support of HB 3038, We also appreciate the
Department’s attempt o compromise between different inferests in crafiing the rules. However,
the time for compromise was during the legislative session. The purpose of the rules at this point
15 to effectuate the compromise reached in enacting the bill and not to alier the central intent, §
18 important to recall that all of the protections for fish that existed before enactment of HB 3038
are still in place; HB 3038 is an additional layer of protection, but very nammowly drawn. In other
wards, this bill provides a new fish protection measure, which makes it even more important that
the Department maintain the imited scope of the fish impact element of the new law,

Therefore, we urge that the Department adopi the amendments o the rules proposed by the LOC
and OWUC. The City cannot support the rules as currently written,

Thank you for the opportunity to comment. Please call if you have questions or if there is further
nformation that we can provide.

Very truly yours,

Davis Wright Tremame LLP

P

Richard M. Gilick

BMGam

Ce  Willie Tiffany
Paul Eckley
Tom Hickmann
Roger Prowell
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Seplember 19, 2005

Water Resources Departiment
725 Summeer Street NE, Suite A
Salem, Orcgon  97301-1271
ATTN: Diebbie Colbert

Dicar Ms, Colbert:

As you know, the City of Portland participated throughout the 2005 Legislative
Secsslon in the discussions that led fimally to passage of HB 3038, The City supported the
compromise contained within that bill. We also participated in the Rules Advisory
Committee convened to develop Oregon Admimistrative Rules for Section 315 1o
implement HB 3038, The City has a strong commitment 1o both providing the highest
quality drinking water 1o its customers while also protecting the environment, including
listed fish species on the Columbia River and the Bull Run/Sandy system. It is
important to the City; therefore, that rules adopied to implement the new law both protect
our groundwater permits m the Columbin South Shore and are consistent with the intent
of HB 3038,

The City does not propose spocific changes to the lsnguage on persisience of fish
species contained in Section 0010 (Definitions). As one of the participants in the
legislative process, however, we do wish to make explicit our understanding of legislative
intent on this point. We are confident that the intent of the legisiation was not to render
effectively unusable all municipal permits dated prior 1o Navember 2, 1998 simply
because a listed fish specics exists in the alfected portion of the waterway. The law does
not, that i, enact a “zero effect” test for municipal permit extensions. Instead, permit
extensions mav be granted as long as the best available information shows that an
unexercised water permit can be used without eliminating (that is, while “maintaining the
persistence of”) o listed or sensitive fish species within the affected portion of the
walerway.

The City suggests the following specific changes fo the draft rules,
1. It should be made clear that an applicant can withdraw and revise their
application after it has reviewed mny conditions reeommended by ODF&EW.  This would

allow the applicant to either work with ODF&W to resolve 1ssues or conduct more detml
nveshigations of the impact of the water use on listed or sensitive fish species. In

An Eguol Opportunity Emplover



addition, applicants for groundwater extensions should be able 1o review the
determination on potential interference made by the WRD.

2. Subscction 00801 W H(B) should be redrafied to make it explicit that 1f an
applicant has an approved Habitat Conservation Plan, o federal pormat that has passed
through Endangered Species Act consultation, or an approved state threatened or
endangered fish plan, such a plan or permit is conclusive evidence that the development
will maintain fish persistence as required for a permit extension. That was the express
purpose of the language inserted into ORS 537.23(0{1){c) by HB 3038. Pre-existing
agreements and commitments to mamtain fish species are ot to be subject to further state
review and additional WRD conditions, Further, it would make sense to add a subsection
(C) to O0R0( L WD that allows for a determination of no impact for groundwater permits
where it has been determined that there is no potential interference with surface water or
where the Department has determined that there is no significant or measurable impact on
surface water sources where listed or sensitive fish species are present.

3. Subsection 0080(1)(f){B) and DOBH(2) should also be amended to clurify the
proper review and analysis of ground waler permits, First, WRD should only forward to
ODFW those permits that are found to have a potential for surface water interference.
ODFW need not sort through, and should not be required 1o sort through, all the ground
witer permits that have no potential to affect surface water. Second, the rales should
direct that, when there is a potential for surface water effects, WRD will assess and
ilentify the expected effects prior to forwarding the permit application to ODFW. Once
WRD has conducted the hvdrologic enalysis and provided it to ODFW, ODFW can then
aszess how amy predicted impacts on stream flow will affect fish, ODFW should not be
expected 1o do the hydrologic analysis that is WRID s responsibility.

Thank you for the opportunity to comment on the proposed amendments o QAR
690, Division 315. The City appreciates the hard work that WRD has undertaken to
develop these rules. We may submit specific proposed rule language to address these
concems by the close of wrnitien festimony on Seplember 21, 2005,

Sincerely Yours,
™,

= ':? x ]
- _.:.___:l *l:hilllj_.-..--"--...__
Loma Stickel

Water Resources Planning Manager

Ce:  Randy Leonard, Commissioner of Public Safety
David G. Shaff, Water Bureau Interim Administrator
Terry Thatcher, City Attorneys Office
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Seplember 21, 2005

Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301-1271
ATTN: Debbie Colbert

Dear Ms. Colbert:

As noted in our written tesimony on draft mules for OAR 690-315 submitted on September 19,
2005 we would like to provide a supplement to that testimony that includes some specific
proposed language for the rules. This language directly addresses our already communicated
technical concemns related to how existing fish ngreements are used by the Depariment to make
conclusive findings about fish persistence and how the Department provides impact assessments
1o QDF&W regarding groundwater permits that may potentially affect surface wilers. Our
language sugpestions are in underlined and strikeout format based on the proposed rules
developed by the Water Resources Department.

690.315-0080
{e) There 18 good cause to approve the extension; and

{1} For the first extension issued after June 29, 2005 for municipal water use permits issued
belfore November 2, 1998:

{A) There are agreements regarding use of the undeveloped portion of the permit between
the permit holder and o fedoral or state agency that melude conditions or required actions that |
mimntain the persistence of listed fish species in the pnmms uf’wulmvn}rs :ffn:tnd by waler use
under the permit i :
ml.hm an

u..nm:]umw: m:dmmn Ihnl ﬂm; r.nn-liltmn hl! beon mnt or

(B) His-determined- The Depariment determines that use-efthe undeveloped portion of
the permil, appropristely conditioned, can be used while wesld-net-maintaning the persisience of

An Egual Opportunity Employer



listed fish species in the portions of the waterways affected by water use under the permit_the

(2) The Department’s finding for municipal use permits under subsection (| )(f) of this
rule shall be based om data that 15 available at the time of the permit extension and
advice of the Oregon Department of Fish and Wildlife (ODFW),

{a) The Departmen! shall notify ODFW of each pending municipal surface water use penmil

extension application that is subject to subsection (1)(f) of this rule and gach ground
£t exiension I:IC'EHDII subj r::l to ﬂuhmntmn I for which the

De ent has determi terference with surfage
water pursuant to QAR Chapter 690, Division 09, The Department shall provide at least
i) days for ODFW to respond prior to issuing a proposed final order under 690-315-
00350, The Department may issue a proposed final order prior to 60 days if comments are
received from ODFW.

by U DFW unde:r auhaec:tmn 2o ment shall also notify the
i i ima.imn has been sent to ODFW for review.,

(e} For thoge ground water permits submitted to ODFW under this rule, the Deuﬂrtlnemu
afso provide o ODFW (and concurrently o the icant) the De nt's best estimate o

the surface water EF[EE'L_E, lm:lul:hng any Emimmd @ gggg i Em:@ !!ml., ngg would Eﬂh

available 1 a.tesu:: fi i undma include m['i:bm:m.r
medeling submitted by the applicant.

(bd) ODFW shall provide its written advice to the Department on the extension |
application within 60 days of the Department's notice in subsection (2)(a) of this rule or

notify the Department that additional time, not to exceed 120 days unless the applicant
consents, will be needed to complete its evaluation.

{ee) If ODFW determinesit-is-determined that use of the undeveloped portion of the permit |
would not maintuin the persistence of listed fish species in the portions of walerwiys affected
by water use under the permit, ODFW may recommend to the Department fishery

resources protection conditions for inclusion in the proposed final order under 690-315-0050
that would provide protection to maintain the persistence of listed fish species.

{41} The Department may place EE"IEI‘}' resource prolechion conditions on the !
undeveloped portion of the permit in the extension proposed and final order under 690-315-
(050 if the Department finds that, without such conditions, si-the-time-of-the permit
extenmon-that-use of the undeveloped portion of the permit will not maintain, in the pm'lmns

of waterway affected by water use under the permit, the persistence of listed fish species.

We hope that you find this propased language acceptable, or something close to what we are
proposing.



Sincerely Yours,

Loma Stickel

Water Resources Planning Manager

CC:  Randy Leonard, Commissioner of Public Safety
David G. Shaff, Water Bureau Interim Administrator
Temry Thatcher, City Attormey Office
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September 19, 2005

Debbie Colbert

Semor Policy Coordinator

Oregon Water Resources Department
7125 Summer Street, NE

Salem, OR 97301-1271

RE: Hearing Draft Rules, OAR Chapter 690, Division 315
Dear Ms. Colbert,

Thank you for the opportunity to provide comments on the department's
proposed changes to OAR Chaptler 690, Division 315. These changes are in
response i0 the enactment of HB 3038 which passed in the 2005 session. As
the primary sponsor of HB 3038, the Lengue of Oregon Cities is very
concemed about the proposed rules and without significant changes to reflect
the legislative intent of HB 3038, the League opposes their adoption.

In order 1o coordinate extensive comments, the League has actively
participated with the Special Distnicts Association of Oregon and individual
waler utilities in the creation of the Division 315 comments to be submitted by
the Oregon Water Utility Council dated September 19, 2005, A copy of those
commenis 1s attached. The League supports those comments. However, |
would like to highlight one scction of the proposed rules of particular concern.

The League is most concerned with the new proposed definitions in QAR
690-315-00106)(d) & (). HB 3038 was a very delicately negotiated piece of
legslation in which all parties (Republican and Democratic legislators
municipalities, environmental interests, and the department) agreed on a strict
interpretation of the bill. Specifically, in Section 1(2)(c) of HB 3038 when the
depariment 15sues an extension 1o a municipality seeking a permit extension
under Division 315 rules the department must condition the permit “1o
maintam, in the portions of waterways affected by water use under the permit,
the persistence of fish species listed as sensitive, threatened or endangered
under state or federal law.”

This provision of the bill was only agreed 10 by municipalities with assurances
from the Democratic and Republican leaders as well as the department that the
defimtion of “mantmn persistence of fish species™ would be clarified in
legislative intent and through the rule process to mean, “a forecast of future
population health stated in terms of the probability of extirpation.™ This
understanding was agreed to by all interests negotiating the hill and was in
fnct read info the Senute Land Use & Environment Committee record by the
department and officially established as the legislative intent by the Senate
Land Use and Environment Committee Chairmun and House Water

Commutiee Chairman on the floor of the Senate and House (transcripts are
nttached).

am L.aommeuniliied [or ‘*.1 ||.,|||'
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September 21, 2005
Debbie Colbert
Senior Policy Coordinator
Oregon Water Resources Department

725 Summer Street NE,, Suite “A"
Salem, OR 97301-1271

Re:  Homse Bill 3038
Hearing Draft Rules, OAR Chapter 690, Division 315

Dear Ms Colbert

Tualatin Valley Water District provides direct, retail water service to @ Jproximately
192,000 residents of W County. The District holds partially developed permits in
its own name and as part of the Joint Water Commission (JWC), which is a partnership that
h:lmmnﬁﬂsﬂmﬂmmmhm&ummdﬁgmd. Tunlariy Valley
Water District. individually and through the Joint Water Commission, has submitied
applications for extensions, which are pending and will be subject to the Rules adopted
implement House Bill 3038. The District has a deep, direct interest in asstring: that Rules
adopted by the Commission implement the intent of House Bill 3038, We believe the Rules,
as drufied, fudl to do so.

Thnrﬁmcliuumhudﬂuﬁpuﬁﬂnhuimﬁﬂudtﬂmnfﬂmgmmdm
Oregon Water Utilities Council. Those eatities, along with the League of Orejon Cities,
were the requestors of House Bill 3038 and were involved with all aspects of negotiation of
that law. We fully endorse and adopt the comments of those organizations in regard to the
proposed Division 315 Rules. We urge the Commission to adopt the amendmints
mamnﬂdhyﬂﬂﬂﬂmmmm“ﬁw.wwzlmﬂuw
intent of the Legislanre.

Sincerely, :
Todd Heidgerken
Manager, Community and Intergovernmental Relations

ee:  Paul Eeldey, Chair, OWUC
Willy Tiffany, League of Qregon Cities
Kevin Hanway, City of Hillsboro/Toint Water Commission
Amanda Rich, Special Districts Association of Oregon

@H’l‘]‘ﬂ-mulﬂlﬂhh’m
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September 19, 2005

Dehbie Colbert

Senior Policy Coordinator

Oregon Water Resources Department
725 Summer Street, NE

Sulemm, DR 97301-127 ]

RE: Heanng Draft Rules, OAR Chapter 690, Dhwvision 315
Dear Ms. Colben:

Thank you for vour efforts 1o develop draft mules o implement HB 3038
(2005, legislative session).

EWEB supports Oregon Water Utility Council (OWUIC) proposed changes to OAR Chapter 690,
Chvision 315, EWEB is one of approximately 30 water otility members of the OWUCT, a committee of the
Pacific Northwiest Section of the American Water Works Association. In thas capacity, EWEB has
worked closely with OWLUC w formulate comments to the propesed OAR chapler 690, Division 315 draft
rales (the specific comments will be sent to the Department by the OWLIC)

EWEB followed the negotiations leading to the development of HB 3038 and is critically concerned that
the Departrment’s riles do not accorately represent the intent and scope of the Jegislation, Based on this
understunding (along with review of floor stafements from the legislative heanings), EWES does not
suppart the heanng draft rules as drafted. Specifically, EWEB believes that the Department’s proposed
implementation of HB 3038 misses the mark with respect to the “nuintain the persistence of listed fish
spectes” provision. It also appears that the Department’s proposed implementation of HB 3038 may
exceed the authority granted to the Department by the Legislamure.

Agnin, EWEB appreciutes the opportunity to comment on the proposed rules, Ow permit extension has
been in the queue for several years while work groups, rulemakings, litigation and legisiation have
constmntly resulied in changing goal posts, EWER looks forward to the Water Resources Commission
adopting n clear set of rules that accurstely capture the intent and scope of HB 3038 and provide o clear
parh for moving through the permit extension process.

Without meorporating OWUC suggested chinges, EWEB cannol support adoption of the heanng draft
rules as drafted.

Sincerely,

SN W/

Tom Buckhouse, EMrector
Witer Division
Eugene Water & Electric Board

RECEIVED
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Co: Susie Smith, Representatve, Cregon Water Besources Commission
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Seprember 19, 2005
Debbie Colbert
Oregon Waler Resources Department

725 Summer Street NE, Suite A
Qalem, Oregon 973011271

Re:  Hesring Draft Rules, OAR Chapler 690, Division 315
Diaar Ma. Colbert:

The Joint Water Commission (TWC), is a partnership that includes the cities
of Hillshoro, Beaverton, Forest Grove and Tigard, along with the Tualatin
Valley Water District. Topether these sgencies provide municipal water
service 10 over 300,000 residents of Washington County. Several of the
TWC members hold partially developed permits. On its own behalf and on
behalf of its TWC partners, Hillsboro submitted applications for extensions
of its roumicipal permits 1o the Water Resources Deparmment imitially in
2001. Those applications are still pending, and will be subject to the rules
that will be adopted to implement HB 3038.

We iro, therefore, vitally interested in seeing that the Commission adopt
rules that faithfully implement the provisions of HB 3038. Unfortunately,
the praposed draft rules fail to doso.

The Joint Water Commission fully endorses the written comments on
and proposed amendments o draft rules submitted by the Oregon
‘Water Utility Council (OWUC), and we expand on two of their points

here.

OWUCs written comments recount how the Legislature, both during bill
drafting negotistions and in statements on the legislative floor during the
debates prior 1o adoption, carefully and urmistakably documented that its
intent was to provide a one-time look to ensure that use of undeveloped
portions of a municipal permit would not wipe out a run of fish. In
establishing the standard that “the undeveloped portion of the permut is
conditioned to mainimn ... lhtpmismufﬁshnpc:iﬁ,”ﬂmbﬂl does not
extablish & standard that such uses result in no harm to & fish population.
Under the new law, the standard is clear that only use that of itself will
result in extirpation of & population can be denied or conditioned.

The draft rules. in several regards, go beyond the suthority of the stanute 1o
regulate use of permits where such use may have some impact on fish
populations. OWUIC's proposed amendiments cormeet those errors, and we
wholeheartedly support them.
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Joint Water Commission Comments
September 20, 2005
Page 2ol

The department's draft proposed definition of “partions of the walerways
nl‘fnﬂﬂﬁ'hjrmmmﬂmtdﬂthtpnmh"ﬂm contradicts the clear intent of
the law. The proposed draft definition of “portions of the walerways
:f&ﬂedb}rmm‘memmnpumir' implies that portions of the
waterwsy upstream from the point of diversion could be affected by water
use. That is a physical impossibility.

The relevant language in HB 3038, Section {EHELmtE"‘.‘ihﬂpntmii is
mﬂﬁunﬂmmﬂmmmmw
under ihe permir, the pergistence of flzh..." The statutory language cleurly
provides that the focus is to be on fish populations in the portions of the
waterway affected by the water use. The whier use may affect fish
populations uhmrnhtpce‘:mnfdiwﬁnn,mmuismt”mth:pmﬁmn[
the waterway affected by water use” and is, therefore, not what the statute

The Joint Water Commission cannot support the draft rules as propased by
the Department. We urge the Commission 10 sdopt the amendments
recommendad by OWUC, to assure that the rules as adopted faithfully
iumlunmithnnlwinlmtnfm: Legislature

Sincerely,

flat E? y

Interim Water Directdr

ce-  Paul Eckley, Chair, owucC
Willie Tiffany, League of Oregon Cines
David Winahip, City of Beaverian
Rob Foster, City of Forest Grove

Gary Pippin, Tualatin Valley Water District
Brign Rager, City of Tigard
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September 15, 2005

Debbie Colbert

Oregon Water Resources Department
123 Summer Street, NE

Salem, OR 97301-1271

—)

RE: Hearing Draft Rules, OAR Chapter 690, Division 315

Thank you for your efforts to develop draft rules to implement HB 3038 (Chapter 410,
2005 Laws: Effective date June 29, 2005),

These comments are provided on behalf of the Oregon Association of Water Utilities
(OAWU), OAWLI is a nonprofit, independent association of water and wastewater
utilities. OAWL currently has 450 regular members, 105 associate members, and 30
mndividual members. The membership consists of public and private water and
wastewater sysiems such as municipalities, nssociations, districts, mobile home parks,
schools, and businesses. By providing technical assistance, training. and industry
information OAWLU assists water and wastewater utilities enhance the quality of life in
the communities they serve.

OAWL ok part in the development of HB 3038 and carclully followed the negotiations
leading to the final version that is in statute today. I is crucial to OAWL and our water
utility members that the Department’s rules reflect the legislature’s intent as expressed at
the time the bill was passed.

It is critically important that the Department’s rules adhere to the definition of “maintain
the persistence of listed fish species™ as read into the record on both the Senate and
House Floors upon passage of the bill. OAWLU's understanding ns stakeholders in the
HB 3038 drafting process was that the language as drafted in the bill and defined by the
record meant that permit extensions were o be conditioned s0 a3 (o not allow the

permit was o be drawn, The language in the bill was not meant to be a “no harm™
standard or a “recovery” standard - but an assurance that use of an undeveloped permit
would not exterminate a listed species in the affected stream.

OAWL believes that the Department’s proposed implementation of HB 3038

misinterprets the “maintain the persistence of listed fish species™ provision and may
exceed the suthonity granted to the Department by the Legislature,

Deciratied i Sale Waker bor Al Omgoelin



For the above reasons, we do not support the proposed rules and wish to join in the
attached commenis as submitted by Chair Paul Eckley on behalf of the Oregon Water
Litility Council (OWUCT). The OWUC comments and sugpested rule revisions precisely
reflect olr concemns about the draft rules.

OAWL appreciates the opportunity to comment on the proposed rules and we look
forward to working with the Department 1o create a set of rules that accurntely refleer the
intemt of HB 3038,

o 5 /M

Jason Creen
Executive Director
Oregon Association of Water Utilines

Attachment:
OWUC Comments on Hearing Draft Rules, OAR Chapter 690, Division 315

Dlaticabin 10 Sahs Ynder fod A8 1
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City of Sisters
Seplember 20, 2005
Debbie Colbert
Senior Policy Coordinator
Oregon Water Resources Department

T25 Summer Strest, NE
Salem, OR 97301-1271

RE Hearing Draft Rules, OAR Chapter 690, Division 315
Denr Mz Colbent,

The Ciry of Suters wishes 1o add vx voice to the concerns you have recerved from the Oregon
Water Unlity Counal (OWUC) and the League of Oregon Cines abour the drafr rules for
implementation of HB 3038 adopted by the 2005 Legslature.  As noted, the Department's
proposed implementation of HB 3038 misses the mark with respect 1o the “maintain the
persistence of Listed fish species” provision. It also appears that the Depariment s proposed

implementation of HB 3038 may exceed the suthority granted to the Department by the
Legislature

We encournge a redraft of the rules that will provide more security for rapidly growing
communities like Sisters 1o engage in meaningful, long term infrastructure planning

Thank you for your consideration

Sincerely,

Eileen Stein

City Manager

150 N. Fir Street @ P. O, Box 19, Sisters, OR 97759 m (541) 549-6027 = Fax (541) 549-0561
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Dehbic Colber
Oregon Water Resources Department
725 Summer Street, NE

Salem, OR 97301-1271
RE: Hearing Draft Rules, OAR Chapter 690, Division 315

Thank you for your efforts to develop draft rules to implement HB 3038
(Chapter 410, 2005 Laws: Effective date June 29, 2005),

The Special Districts Associntion of Oregon (SDAQ) appreciates the
opportunity to comment on the deafl Division 315 rales.  SDAO represents
over Wi special districts throughout the state, including spproximately 150
municipal water utilities.

SDAO was a lead partner in the development and passage of HB 3038, Itis
crucial to SDAC and our water wility members that the Department”s rules

reflect the legislature's intent and the stakeholders’ agreement as expressed at
the time the bill was passed.

It is eritically important that the Department’s rules adhere 1o the definition of
“maintain the persistence of listed fish species™ as agreed to in the legislative
negotiations on the bill and read o the record on both the Senate and House
Floors upon passage of the bill, The legislative record reflects that the
legislature, defined the phrase as “a forecast of future population health stuted

of 0 ity of exti

SDAOQ’s understanding as stakeholders in the HB 3038 negotiation process

was that permit extensions were 1o be conditioned so as to not allow the

extirpation of a listed fish species on the stream from which the undey eloped

portion of a permil was to be drawn. The standard expressed in the bill was

not meant to be o “no harm”, g “recovery” “viability™ —hut a
that assure of an undevel it would not ex

a listed species in the affected stream.

SDAQ believes that the Department’s proposed implementation of FIB 3038
nusinterprets the “maintuin the persistence of listed fish specics™ provision
and may exceed the suthority granted to the Department by the Legislature

For the above reasons, SDAO opposes the proposed rules and wishes 1o join
in the mtched comments as submitted by Chair Paul Fekley on behalf of the



Oregon Water Utility Council (OWUC), The OWUC comments and
suggested rule revisions precisely reflect our concerns about the draft rules.

SDAQ appreciates the opportunity o comment on the proposed rules and we

look forward 1o working with the Department 1o ereate a set of rules that
securately reflect the intent of HB 3038,

Sincerely,

Bodeer

Executive Director
Special Districts Association of Oregon

Attachment:
OWUC Comments on Hearing Draft Rules. OAR Chapter 690. Division 315



OREGON WATER UTILITIES COUNCIL

Paific Nonhwest Section, Amencan Water Works Associution
1410 20" Street SE, Building #2, Salem, OR 97302

Phr 503-361-2220, Fax: 503-588-6480, Cell: 503-932-6925
e-mail; peckley & citvolsalem. net

Sepiember 19, 2005

Debbie Colben

Senior Palicy Coordinator

(regon Water Resources Department
725 Summer Street NE

Salem OR 97301-127]

SUBJECT: HEARING DRAFT RULES, OAR CHAPTER 690, DIVISION 315
Denr Me, Colbert:

Thank you for your efforts 1o develop draft rules to implement HB 3038
(2005 legislative session).

These comments are provided on behall of the Oregon Water Utility Council (OWUC),
OWLUC is a commiitee of the Pacific NW Section of the American Water Works
Association and represents approximately 30 water utilities in Oregon that serve
approximately 90 peroent of Oregon’s drinking water supply. OWUC's mission is 1o
represent water utilities in Oregon in matters of regulatory, legislative, and legal issues
facing the drinking water industry. OWUC closely fullowed the negotintions leading 1o
the development of HB 3038 and is critically concerned that the Department’s rules
accurately represent the intent and scope of the legislation,

HB 3038 resolves many years of uncertninty sssociated with municipal permit
development. Under HB 3038, municipal water suppliers now have the certainty they
need 1o plan and make significant investments to develop long-term water supplies 1o
support Oregon’s growing populations and econcmic development activities as required
by Oregon’s land use planming laws. In addition, HB 3038 ensures that municipal water
providers continue to responsibly manage and conserve Oregon’s water resources
through the development and implementation of Water Management and Conservation
Plans. Also of significant importance, HB 3038 ensures that water use under the
undeveloped portion of a municipal water use permit will not result in catastrophic
impacts o Oregon's listed fish species.

Through the negotintions on HB 3038, OWLUIC members understood they had agreed to a
provision that provides o one-time lopk at permits issued before November 2, 1998 to
ensure use of the undeveloped portion of the permit would not wipeout a run of fish.
This provision wis nol meant to be a “no-harm™ or “fish recovery™ stnndard but an

RECEIVED
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-2~ WL Commenm vn Hewnng Dirnfe Kules
DAR Chaprer 690, Divixion 315
Seprember 19, 2043

eviluation 1o ensure there were nol catastrophic impacts on lisied fish species as a result
of using the undeveloped portion of the permit. In other words, an evalustion to

determine whether use of the undeveloped porion of the permit would impact a listed
fish species population, where stream flow is a limiting factor, 1o the extent that the listed
fish species population would be extirpated. The words (not the stundards) to describe
this provision were taken from the Oregon Plan assessment of coastal Cobo salmon. For
the purposes of the negotiations on HB 3038, “maintain the persistence of listed fish
gpecies” unequivocally meant use of the undeveloped portion of the permit would not
lead to extirpation of listed fish species. This is elear from the negotiations on the bill
and the statements on the floor of the Sennte by Senator Charlie Ringo and on the floor of
the House by Representative Bob Jenson, In both chambers, the definition of “maintain
the persistence of listed fish species”™ was read into the record o make it clear it s n
measure of fish population health in terms of the probability of extirpation, Webster's
Drctionary defines extirpate as “to destroy completely, wipe ouL™

It is in this context that OWUC does not suppon the hearing draft rules as drafted,
OWUC believes that the Department's proposad implementation of HB 3038 misses the
mark with respect to the “maintuin the persistence of listed fish species™ provision. It also
appears that the Department's proposed implementation of HB 3038 may exceed the
atithority granted to the Depariment by the Legisiature.

Specific comments by mule follow. Additions are initalics. Deletions are in
striketimongi.
690-315-0010 - lhl‘mifinm

690-315-0010 (d) - As described above, OWUC strongly urges the Department to
develop a definition of “maintmin the persisience of listed fish species™ that is consistent
with the intent and scope of HB 3038, Adding a new term (viability) and s number of
ambiguous standards (sufficiently abundant etc.) moves the definition far from the intent
and scope of HB 3038 and invites litigation. OWUC recommends 690-315-0010 (d) be
modified as follows:

o in ecies”™ means use of the undey

LE NALAT I EEONE | Lol :IJ.I.'I..J 1

fish jug Igm ns im the Ertlnn_l nl’ the mttrw:}_'s aflected by water use
under the permit.

Consistent with this modification, OWUC makes many recommendations below 1o
replace the term “maintain the persistence”™ with will sof extirpate. The intent of this
recommendation is 1o modify the term “maintain the persistence,” throughout the hearing
draft rules.

RECEIVED
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-3 OWLUC Cumments an Hum‘ Dieati Bules
AR Cleapizs 680, Dininion 315
Segrember 19, 2005

690-315-0010 {e) — This definition of viability is not needed and should be deleted (o jis
entirety.

690-315-0010 (f) - The reference to subsection (6) (d) should be renumbered.

690-315-0010 {h) ~ The proposed definition of “use of the undeveloped portion of the
permil” assumes there s an “impact” on the stream from appropristion of the
undeveloped portion of a ground water permit. OWUC disagrees with this assumption
and urges the Department o modify the rule as follows:

h) “Use of the undev § ik viersion o

As-an altemmative, the Deparimen may consider & modification 1o 690-315-0010¢(h) as
follows:

. [i] ih rmit"” means the diversion of th

the artment has determis lnr substantial IIleH‘EI!II:'! wi
surface water pursuant to m—amwnmm AR Clapter- 69 Divivion 09

6910-315-0010 (i) The purpose of adding “in the portions of the waterways affected by
waler use under the permit™ was to narrow the geographic extent of the “maintain
persistence”™ eviluation and 1o further drive home that the evaluation was 1o focus on the
use of water that would take place as a result of using the undeveloped portion of the
permil. The definition as drafted is confusing and 100 broad. Also ORS 536.700 refers
1o “dminuge basin™ not “river basin™ OWUC recommends the following modifications:

“Pari af the w w wie inder the -

[T ..1]]L:ldJ.l:l.ILl-_rl.nLu_lj'_;_iiil.lLLﬂ.L!LiuJ;J'..h.-:h'.'Jlnu:l'.l._q.:_.ju.:l_l_l_u_l.u.'j._m

. [ e D: : ni u usnt to 536,700
690-315-0080 — Criteria for Department Review and ODFW Input

In terms of generl comments, OWLUC believes this proposed rule needs 1o be
significantly reworked to:



=il = OWUC Comments an Hearing Drafi Rules
AR Chapaer 6040, Dirivion 315
Seprembaor 17, 2004

o Clarify that certain municipal permit extension applications do not need to be sent to
Oregon Department of Fish and Wildlife (ODFW) for review and sdvice:
o Clarify that the maintain persistence evaluation is not a “no harm™ standard;

o Clarify that the maintain persistence evalustion must focus on ow-related aspects of

the use of the undeveloped portion of the permmt, whether flow 15 a limiting factor for
the subject listed species and whether such use would result in the extirpation of
listed {ish species populations; and

« Provide for more opporunities for the applicant to interact with the Department and
ODFW regarding the maintain persistence evaluation.

690-3 1 5-0080(f) - OWLIC recommends this provision be clarified to provide for the 3

conclusions the Department can make regarding & municipal permit extension under this
rule,

nsion after June 29 ii | waier use permits

Fi h i'nlht - [umn w:ltrwn mtnﬂ r In.- '

(B) It is determined that use of the undeveloped portion of the permit will not extirpate

listed fish species in the portions of weterways affected by water uxe under the permir;

LERRR RN LRRS BFET SESET L Wy ARt Ll

690-315-0080(2) - Nowhere in the proposed roles Is there o clear articulation of the
standards associated with the maintin persistence finding to be made by the Department.
Also, 690-315-0080(2) does not make a distinction between applications accompanied by
an agreement with a stale or federal agency and other applications, HB 3038 is
unambiguous that an “agreement between the permit holder and a state or federal agency
that includes conditions 1o muintain the persistence of any listed fish species in the
affected portion of the waterway is conclusive for the purpose of the finding. (See HB
3038 Section 1 subsection (2){c) and Section 2 subgection (2)ic)). As proposed, 690-
31 5-00B0(2) is inconsistent with the intent of HB 3038, and by providing ODFW an
RECEIVED
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=5 L Commenn on Heurdng Brafe Bules
(VAR Chapeer 594, Eiwlsion 115
Seprembor 19, 25

opportunity to provide advice on conclusive agreements, beyond the Department's
statutory suthority granted by HBE 3038

OWUC recommends the Department modify 690-315-0080(2) as follows:

(2) The Department's finding for municipal use permits under subsection (1)(0) (5)
{-LI{MMMMMM_&MMM
the tal

ﬂ_:ﬂmm”ﬁnﬂng;huﬂhﬂ mﬁnmmrdﬂﬂdmrrrﬂm@wmarmﬂn[
e of the undevel ion of the permif and further limited to:

(a) whether use of the undeveloped portion of the permit will affect a listed fivh species
where stream flow is a limiting factor for the subject listed fish species; and

() whether use of the undevelo of the it will rexsult in the extirpaiion
af the su mmw_w in the partions of the waterway affected by

waier use under the permit.
690-315-0080(2) (a) (b) (c) und (d) -

OWUC recommends the following modifications be made to address the issues raised
above and to provide an opportunity for greater applicant participation. Greater applicant
participation will ultimately result in greater efficiencies for the Depariment.

() (c) Except for upplications that meet subgection (1}(f}(A) of this rule and municipal
ground water permil extension mﬂ{hﬂ&u—_ﬂﬂ_._m?rm,—[ﬂdf has determ
there iy nurmﬂmﬂg{ interference with surf; t shall

Or alternatively;

{ay-fc) Except for applications that meet subsection (1(()(A) of this rule and municipal
ground water permit extension applications where the Department has determingd

igﬂr is mot Mnﬂﬂf Jfor substantial mgi:rem:e with :m_*,"_' m:u'r_r wnder 690-00Y-

u IH'.I [i] nl: Are .



— = OWULC Comments on Hesekng Diralfr Rules
DAR Chaper 694, Division 115
Seprembane 19, 2005
(d) Upon notifying ODFW under subsection (2] (c) of this rule, the Department shall
also natify the applicant that its muni it extension application kas been sent
ie DDFW for review.,

fir (e) ODFW shall provide jts written advice to the Department on the extension
application within 60 days of the Department’s notice in subsection (2} (=) fc) of this
ihe nriment ikat a 120 davs unless the

mﬂaﬂmmm.ﬁmﬂﬂﬂwm evaluation,

o whrr:ﬁisﬂn' w iv a limifing factor, DQFW mg,[

recommend to the & ¢ protection conditions for im:]u:lul

Upon recelving ODFW : ent shall notify th r
of any fishery resource protection conditions thai may be proposed in the proposed
final order under 690-315-0050. The Department's notice shall also provide the

ant an iU request the rtment place the permit 51
application on adminisirative hold.
HMMMMWM

] : o iind Mnal order under
HI‘.I-3 l]Il' H :ulkﬂmnlthr xt
¥ rtion h the ext o of i li

_.m_krﬂluhﬂuu in l'.llzpn f the m aﬂ.m:ﬂl' h_' wmg Imﬂ_'zr {f_r:

690-3 1 5-0080 5) — OWUC 15 concerned that as written, this rule may be interpreted to
mean that permits issued after November 2, 1998 are subject to the “maintain
persistence” evaluation under HB 3038. That is not the intent of HB 3038. OWUC
recommends the rule be modified as follows:

{5) For municipal and quasi-municipal water use-permits.......in addition w0 sobsections
{1} fa) = fel, (3), and (4) of this rule, the Department.............

690-315-0090 - Tlme of Extensions

690-315-00%0{3) - The wording of this rule it inconsistent with the wording of similar
rules in Division 315 and more importantly, it is inconsistent with HB 3038 which refers
io the “maximum rte diverted for beneficial use before the extension...” (Ser HB 3038

RECEIVED



-7 - OWLUIC Commenm on Hearing Dirafr Ruales
OAR Chapeer 690, Drivhion 115
Soprember |4, 2005

Section 1 subsection (2)(b)). OWUC urges the following modification to 690-315-
D050(3) to ensure consistency with the siatutory requirements in HB 3038

{1} Except as provided in subsection (4) and (5), uny water right permil extended under
OAR ....... beyond the maximum rate, or duty if applicable, diverted for beneficial use

before the extension mnder-the permmt-or previous-extenston(s) shall only be authorized
upon issuance of a finnl order approving. ...

Agam, OWUC appreciates the opportunity to comment on the proposed miles. Many
municipal water providers have been in the Department’s permil extension queue for
severnl vears while work groups, rulemakings, liigation and legislation have constantly
resulted in changing goal posts. OWUC and its members look forward to the Water
Resources Commission sdopting & clear set of rules that accurately capture the intent and
scope of HB 3038 and provide & clear path for moving through the permit extension
PrOCess,

Without the suggested changes above, OWLUC cannot support sdoption of the hearing
drafi rules as drafled,

Sincerely,

g Aoy Paul Eckley, Chair
G A Chregon Water Utility Council

PEEM 3O hrsaiD? 1 82 FH Mewmg Draft commenis | Repmmber |¥
Enclosures:
. House Bill 3038
2, Depurtment’s Hearing Draft Rules dated 09/01/05
1. Transoript of Floor Statements by Senator Charlie Ringo and Representative
Bob Jensen
£e: Cregon Water Resources Commission
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Enrolled
House Bill 3038

d by Re JENSON: tutives ACKERMAN, ANDERSON, BARKE
P ARMIART, REneanrme BOONE BOGUIT et L ANDERSON DALLUM.
gtq[uwm.. FARR, FLORES, mﬁ uﬁﬁm. HUNT, KITTS, KOMP, KRIEGER, KROPF,
wnmrmi%‘ LM% Sanatory aﬂmfﬂiiﬁimﬂlfwliﬁﬂ?' B?Jg:l}lﬂﬂ, DEVLIN, Tﬁ]ﬁ'
JOHNSON, KRUSE, MONNES ANDERSON, MORRISETTE, MORSE, NELSON, BHIELDS, B
STARK, C STARR, WALKEHR, WESTLUND, WINTERS

AN ACT

Hulating tv municipal water right permit setensions; cresting new provimons; mmanding  ORS
BT 230, 637.050, 637400 and 637.830; and declaring an T

Ba It Enncted by the People of the Btate of Orogon:

BECTION 1. ORSH 657.230 is umended to read:

m.ﬂﬂ.mhumhrlhﬂwﬂ;pmhlwmnﬁpﬂmhhﬂuﬂnhﬂwﬂuht
mmmmmmwwpmmm&ﬁyﬁmurdhﬂﬂuﬂhhﬂhpm
cnted] with remsenabls diligonen and [be completed] complote the construction within & reanssanbis
h':".llﬂndlnI-huplrlﬂihrl-h-Wllwﬂll:ﬂ:ﬂiﬂnpnmnt.nﬂhumidﬂﬂrnlnfmthn
ilnts of approval,

{2} The holder of a permit for munieipal use shall commence and complote the con.
lumﬁmﬂwnwwuhtﬂhhﬂm&mlhdﬂmihlmlmuhm
nicipal nse (s Mﬂwmmlll.mmmm'hhw
Muﬂhmﬂ&ﬁﬂﬂhhhmﬂmhhﬂﬂhmﬂﬂm
Mnm,hdmmwwhﬂm“mahhmm
or to porfect o wator right beyond the thne specified in the permit under the following con.
LLETET T

MMMHMHMMMWM“-WE“MMM
mdhnﬂmnhﬂ“hﬂﬂﬂmhﬂh‘hm—hmw
by the department of a water management and conservation plany and

(e) rummmwmu-ﬂmmuuummt.-m:h
Wuhdhﬁ-ﬂnﬂtlﬂmwmhthw
mﬂhmh%ﬂummmmmdmmu
uhrn-unﬂ-thnpnmmthmuﬂlhmd-w“m&nm"
mhﬂldﬂd.ﬂlhﬂﬁdhﬂhr.ihdﬂﬂhﬂlﬁﬂlhﬂlhﬂnﬂqm-ﬂﬂh'm
MMMMHMMWHMMMMWHM
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agrooment betwoen the permii holder amd a etnts or fedornl agenoy that Inchedes condiiions
to mainiain the persisiance of any listed fsh speciss In the affested partion of the walarway
is conelusive for purposes of the finding.

2N 1) Except as provided in ORS S37.240 [or] and E37.248 and subseotion (3) of this
snction, the Waler Hosourcos Deparimant, for good cause shown, shall ordse and silow en exten-
wion of time, including on extension beyond the fveyear lmit established in sobpection (1) of thin
soction within which frrigaticn or other works shall be completed or the right perfected. In deter-
mining the srtension, the deparimest ahall give due weight o the consideratione described ondor
ORS 538.010 (5) nod to whethor other govarnmentsl requiremoents relnting to the project have sig-
nificantly deluyed eomplstion af construction or perfection of tha right.

[0 (4} Bxcept ss provided in subsection [(4Y] (B} of thin section and ORS 537409, upon com-
pletion of bensfzial use sy required under [subsection (1) of] thin seetion, the permittes shall hire &
water right examiner cortified under ORS 537,788 to aurvey the spproprintion. Within one year after
upplication of water to n beneficial use or the beneficinl use dato allowed in the permit, the
permitfes shall submit 8 map of the mrvey o required by the Water Respurces Depariment, which
ihall secompany the roquest for & water right cortificate submitted to the dopartmont under ORS
BE3T7.260, If moy property described in the permit is not incloded in the request for & waeter right
certificats, the permittea shall state the identity of the record ownee of thal property.

(4] (8 Ths Water Rescurces Director may waive the requirement undar subsection [(3)] (4) af
this sestion Ehot & parmittes hies a water right axaminer cartified wndor ORE BAT. T8 iF

(a} Ths permit is & supplomental water right that shares the ssme distribotion system and sams
placo of use nn the primary water right; and

(b} Tha department determines that thare in sofficient mformation in the records of the depart-
ment to determing proof of bonoficin] wee.

f5)) (@) Notwithstanding ORS 537410, for purpossa of obtaining a water right certificats under
ORS B3T.200 for & supplementnl wabter right, ths permitiss shall have a fecility capabls of handHng
the full rete and duty of water requosted from the supplemental seures and be otharwiss ready,
willlng and abls to use the amount of water requestod, up to the smount af weter approved in the
water right permit. To obiain & certificate for 8 supplameanial wetsr right, the parmittess ia not re-
guired to have sctunlly used wator from the supplamental source if

(a) Water was available from the soures of the primery water right and the privury woter rght
wiis ugsd pursusnt to the terms of the primary woter right; or

(b} The nonuss of wator from the supplomontal source sccurred during & period of time within
which tha sxerviss of tha supplemenial water right pormit was nol necansnry dus bo climatie con-
iitioma.

BECTION 3. ORS 537,830 (o wnended to rend:

BAT.H30, (1) Except for the holder of & permit for mumilclpal wee, the holder of a pormit
ismuod purroant to RS B3T.080 shall prossoute the construction of & well or othar means -of da-
veloping and securing the ground weter [under o permil [aued purspond to RS 537.625 shall be
prosecuted] with reasnnahles diligencs and [be compilefed] complete thes consirection within o ren-
sonnble tims fixed in the permit by the Water Rowources Departmant, nof to excoed five years after
tha dats of approval of the application. Howwever, tha departament, for good eonse abown, shall ordar
ond alfew sn extension of Hme, incloding an extenslon boyond the fvesyear period, for the ecom-
plotion of the wall or other means of developing mnd escuring the pround water or for complotes
application of water to boneficial use. In determining the extonslon, the depariment shall glve
dus walghi lo the consldarations desoribed mndsr ORE E38.010 (5) and to whether other gov-
ernmenial requiremsnts relating te the projest have significanily delayed completion of
construction or perfection of the right.

@) The bolder of & permii for munlcipal wee shall commence and complete the con-
stroction of any proposdil works within 20 years from the dais on which the pormit for mo-
nicipal uss is ued undear RS B37.538. The construction must proceed with reascoabls
dillgsmes and ba comploted within the timo specified in the pormit, not o szcead 30 yenrs.
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Howsver, the departmomt may order and allow an extension of times to complote constructlon
or to perfect & water right beyond the lime specified in the permit under the following con-
ditione;

{a} The haldar shows good causs. In determining the extension, the department shall glve
hmuuhmmwmﬂ.mm'mmummm
erumenial requiremsnts relating to the project have significantly delayed complntion of
oonetrootlon or perfection of the righi;

(k) The exienslon of thne s conditioned to provide that the holder may divert wator be-
yond the mazimum rats diverted for beneficial use before the extension only upon approval
by the department of & water management and consarvation plang and

(e} For the fArst extonsion imsued after the effective daio of this 3008 Act for » pormit for
municipsl use lwued befors November 3, 1008, the department finds that the wsdeveloped
portion of the parmit is condltloned to malniain, in the portions of waterways affscted by
endangured under state or federnl law. The department shall baso its finding on existing dats
and upon the advice of the Btate Department of Fish and Wildlife. An existing fish protection
ngreemont belween the parmit helder and a state or federnl agency that inchudes conditions
to maintain the peralstence of any lriod fish spocies in the affected portion of the waterway
is conclosive for purposss of the fading.

[{2)] (33 If the construction of any well or other moann of developing nnd securing the ground
watar in completed after the dute of approval of the applicntion for m parmit under ORS 537,625,
within 30 days after the completion, or if the construction in completed before the date of approval,
withlnmhr--ﬂwﬂndlhnflgpﬂnl,thm-nﬁthuldurlhﬂlﬂllmﬂﬂuhufmhdmﬁth
the Waier Reaources Doportmant, discloalng:

(n) The depth to the water tabla;

{b) The depth, dinmeter and type of esch well, and the kind and smount of the casing;

{e) Tha capasity of the wall pump in gallons per minute and the drawdown thersof, )

(d) The identity of the record owner of any proparty that was deseribed in the application for
n parmit under ORS 637.626 but is not included in the certificats of complstion; and

{e) Any other information the dopartment conniders necessary,

H3] ) Upon completion of beneficial use necessary to securs the ground water as required
under [subsection (1) of] this ssctien, the permil holdar shall hire & water right examiner esrtifisd
under RS 537,788 to survey the appropriastion. Within ono year after applying the woter to bens-
ficial use or the beneficial ves dute allowed in the permit, the permit holder shall submit the survey
an required by the Water Resonrces Department to the dopartmont along with the cortificats of
completion required under subsection [(2)] (8) of thin section. If any property deseribed in the parmit
is not included in the requast for & water right certificate, the parmittes ahall state the identity of
the record owner of that proparty,

If4)} (6} After the department han roceived a certificate of completion and & copy of the survey
as roquired by subssctions [(®) aad ()] (3) snd (4) of this section that show, to the satisfaction of
the dopartment, that an sppropriation has bean perfected in sccordance with the provialoos of ORS
EE‘!MI#M‘F.THlndiﬂh!ﬁ,hdﬂﬁh:ntnhﬂhnullpﬂﬂﬂiﬂhrﬂ.htmﬂﬂuﬁﬂth
nnms charsctor as that described in ORS 587.700, Tha certificate shall ba recorded and transmitted
to tha applicant aa provided in (ORS 37700,

(1] (8) The procadure for cancallation of o parmit shall be as provided in ORS 637.260,

)] {T) Notwithstanding ORS 637.410, for purposes of chtainiog m waeter right certificate undsr
nubsoction [(€}] (B} of this wection for a suppleamantal water right, the permittes shall have o facility
capable of handling the full rate and duty of water requssted from the supplemental source and be
otherwise ready, willing and able to use the amount of water requested, up to the amount of water
approved in the water right permit. To obtain a certificats for & supplemental waler right, the
parmitton in not required to have actually used water from the supplomentsl soures if:
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in) Water was avnilable from the source of the primary weter right snd the primery water right
wins used pursunant to the torma of the primary weter right; or

(b} The noniuses of water from the supplomantal smurce occurred during o pericd of time within
which the exerciss of the supplementsl water right parmit wes net necessary duo to climatic con-
ditiona,

SECTION 3. ORS F37.260 iz emended to read:

537450, (1) Aler the Wator Hesources Depnrimont bhns recaived s request for inmuance af a
watar right certificate nccompanisd by the survey required under ORS 587,230 [(3)] (4) that shows,
io tha mntisfaction of the department, that an approprintion has besn perfected in aocordanes with
the provisions of the Water Rights Act, the department shall lsms to the applicant w certificate of
the samo charactor a8 that describod in OHB 530,140, The cextificate whall bu recorded and trane-
mitied te the applicant no provided in theat section,

(2) When issuing a watsr right certificate under subsection (1) of this seetion in the name of o
Siviriot s defined T OFE TAD.555 of b The ame oF & Sviineal i fo: s dinirich 1hé da
partment may isae the water right cortificate for lond not deseribed in the pormit io sccordance
with OHRS 537.260.

(%) Rights to ths use of water soguired under the provisions of the Water Rights Act, an st
forth in n certificate fssuml undor spbesctinn (1) of this section, ahall continue in the ownor theroof
#0 long as the water ahall be applied to & benaficial wee under and in sccordence with the terms
of the cortificate, subject only to loss:

(n) By nonuss as specified and provided in ORS G40.810; or

(b} As provided in ORS 537,387,

HECTION 4. ORS 537.408 is amended to read:

B3T.408. (1) In lieu of the process set forth in ORS GAT 140 to BOT.211 for applying for o waiar
right permit, in owner of & resecvolr may submit nn application to the Water Rasourcen Depirtment
to inous & water right pormit ondor ORS 537,911 or n cortificate under ORS 637360 accarding to the
procesa 2et forth in this section if the reservois

in} Haa & storage capacity of less than 9.2 acre-feet or & dem or impoundmont stroctors lees
than 10 foot in height;

{b} Doss not injure any existing water right;

() Doon not pose n mgnifieant detrimental impact to existing fshary rescurcas an detormined
on the basis of information submitted by the State Departmant of Fish and Wildhifs; and

{d) Ta not prohibited under ORS 350,835,

(2} An spplication for & water right pormit for a ressrvelr under subssction (1) of this seetion
ahall provide sofficent information to demonstrate compliance with tho eriterin set forth in sub-
section (1} of this section. The application ahall:

(n} Inslude ths quantity of water to bo stored by the reservoir, o mep Indicating the lecation
of the reservoir and ths poures of the water used to fill the reservoir; and

(b) Bo mccompanisd by the fes established in ORS 836,060 (1Xa)

(3} Thoe map required under subsoction (3) of this section need not be preparad by & waksr right
sxEminer cortifisd under ORS 657.708, The map submitied with the spplicstion shall comply with
standards astablishod by the Water Resources Commismion.

(4} Within 80 days alter recelving an application under subsection (1) af this sectlon, the Walsr
Hespurces Deparimsnt shall provide public notice of the appliontion in the monner the depurtment
detormines to be the most sppropriats,

{6) Within 80 days after the dopertmant provides public notice undor subssetion (4) of this ses-
Hon, any poreon may submit detailed, lognlly obtnined information in writing, requesting ths de-
partmont to deny the application for o permit on the basis thet the reservoir:

{a) Would result in injury to &n existing watar right; or

(b} Would poss a significant detrimental impoct to exating fahery rescurces.

(6} In mecordancs with rules esiablishod by the Woler Rowources Commispion for an expedited
public interesi review process for sppliontions suhmitted under this section or in rowpones to & o
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q,u-tund#lnhladim!ﬁlnflhllnﬂﬂu.thlwmﬁlhlﬂmnﬂln'.'lpnh'ﬁuip.hl‘utﬂmrnf
the ressrvoir applicstion. The review shall be limited to issuss pertaining to!

(o} Waker svailability;

{b) Potential dotrimeantal impact to existing fishary resvurces; and

{c) Potontial injury to existing water righta.

{7} Within 180 days mmwmmmm-wmm
(1) of thin wection, the department shall issus o final ovder graating or demying the permit or
grunting the parmit with conditions.

mrmwtimuummmmunnmﬂﬂmamnmmmmm
applicant may roquest a contented case hearing, which ihall bs conducted in eccordance with ap-
plicable of ORS chapter 183

!Hchldmniﬂumdmmtﬁniinﬂuuwhnrﬂﬂundnlnhwﬂnlﬂufﬁilwﬂhllnﬂﬂ
wmnamﬂmhuhrnhlﬂmﬂjﬂﬂhuuhﬂmmmﬂ.pmﬂ!,
thy arder-shall be subjent to judicinl review of orders in other than contested capayus provided -in
ORA chapter 184,

{I.DIIm:mmthnlmmﬂﬂﬂm.mmﬂlﬂ.numdm
wilthnl-mlruqﬂmdhrlrmuirthulhulaWdipldtrnflulhhmﬂ.imM
urmr.rm-nmmqumﬁm;wm“mmummmmm:hmm
ment o cloim of beneficinl wso within ona year after the date of complation of conntructisn. A claim
nlhnuﬂﬁdmhrlmmrquﬂbm;uﬂurm-mhuﬂﬂnunhﬂlmniﬂnﬂ;.tﬁm affi-
davit migned by the permittes that includos the following:

{a) The dimensions of tho renervelr.

i) The maximum eapacity of tha reservolr in scro-foet.

l:!lAmﬁpiﬂmﬂfﬂn;thllnuﬁmnfﬂnmiﬁdr.mmpnhﬂmphﬂthmﬂﬂﬁ-hb
mhdhrthqwmnumumnmlmﬁlmpmﬂmdmdﬂthhmhmﬂmnﬂmh
propared by a water right examiner cortified under ORS 537.7848.

(11} Any person applying for a secondary permit for the wee of storod wator fram a rosarvoir
qulﬁhawﬂmhuﬂnnllﬂﬂmhmmummn-mﬂwmmhlwmﬂwm
aminer certifisd under ORS 537.798, The survey roquired undsr this subsection shall apply o the
mnrnurrnhlndhthulﬂunﬂu:m-dthnwlhrinﬂum.

SECTION 6, (1) The amendments to ORS 5372350 and $37.690 by ssctions 1 and 2 of this
mmmmmmmMMmmmmmmmm
nmwmmwlnummmmdmmm

mmwmmmmmmmwmﬁmlmudummw
Muqmﬁrmulnuﬂﬁ-hmlﬂ-mhurtﬂwhilnhﬂﬁlmﬂl
muummmunmumhmmm"ummmm
commeanced under & parmit prior o the request.

mmh.lmwnhm:mnmummm-nmﬂ#
pormit, the issuance dunhrﬂﬁ.uuﬂﬂuﬂunilumﬂnl-ﬂ_:hmﬂﬂﬂtm
mﬂhmwhmllmrlﬂlhlwm“mmm
tha ffsctive date of this 2006 Act are not subjoct to challenge in an administrative or judicial
mﬂmhﬁr-wmﬂhmmmmﬂm
n spocified period of time.
mmmmmhmmmun-ﬂmmm
mhﬂﬂﬂ-ﬁﬂ.mmh%ﬁhﬂhmﬂ&hmmmm
an lis paassgo.
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LEGISLATIVE COMMENTS ON HB 3038:

L SENATE ENVIRONMENT AND LAND USE COMMITTEE

WORK SESSION
June 2, 2005
Tape: 1:16:59 — 1:28: 01
HB 3038A — WORK SESSION
Matt Shields Committee Administrator, Submits the ~A7T amendments for the record
(EXHIBIT L).

39 Willie Tiffny League of Oregon Cities. Provides an overview of HE 1033A.
Discusses the —AT amendments.

354 Adam Sussman Water Resources Department (WRIY), Discusses the —A7 smendments.

TAPE 106, B

020 Doug Myers WaterWatch. Explains support for HB 3038A with the A7
amendmenis. Submits writlen testimony (EXHIBIT M).

031 Sen. Beyer Mentions that Mr, Sussman ssid thal any new permit issued (o a
municipality would be & 20-year permit.

035 Sussrman Replies comrect, Explains in detail.

039 Sen. Beyer Verifies that it doesn't change & new permit issued for an imigation
district or o new permit issued for o privite party, Vierifies those
permits are still at five years,

odl Susseman Replies correct. Remarks on discusgion ot previoms hearing.

0s5 Sen. Burdick MOTION: Moves to ADOFT HE 3038-A7 amendments dated

060205,
@56 YOTE: 50-0
Chair Ringo Hearing no objection, declsres the motion CARRIED.
057 Chair Ringo MOTION: Moves HB 3038A 1o the Noor with a DO PASS AR
AMENDED recommendation.

58 Sen. Beyer Explains opposition to 1B 3038A. Expresses apprecintion for the —A7
amendments,

067 Chuir Ringo Expresses astonishment that Sen. Beyer would oppose something he
scknowledges as 4 good idea because he believes it doesn't solve
enough people’s problans.

068 Sen. Beyer States he would have supported the bill if it had solved the problem for
EVETYONE.

069 Chair Ringo Relates he would have been happy to sce those emendments. Pomts our
they were not ofTered.

070 YOTE: 410
AYE: 4 - Atkinson, Bordick, Shields, Ringo
NAY: 1-Beyer B

Chair Ringo The motion CARRIES.
SEN. BINGO will lead discussion on the foar. REGE‘“E

The following material is submilited for the record without public testimony:
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Todd Heidgerken Spesial Districts Aseocmtion of Oregon, Tualatin Valley Water
District, Submits written testimony in sopport of HB 3038A
(EXHIBIT N).
079 Chair Ringo Clases work session on HE 3038A and re-opens work session on HB
330A

There are no extra comments on the 1ssue of persisience i this work session. The wntten
testimony here described here is based on the actus! sudio record. KC

IL SENATE FLOOR
THIRD READING
June 15, 2005

Approximate transcription Tape: 39:24-41:56

Ringo: HB 3038 iz a very important bill to cities all over Oregon. It addresses a court decision
from the Coos Bay area and that court decision threw inlo a grest uncertainty whether old water
permits were still valid, And it would have required potentially many, many cities to go through
a complicated analysis, 1 new analysis to determine what was in the public interest. And so HB
came over to the house addressing that concemn. One of the issues ruised was the other interesis
involved such as protecting the Instrearn waters and this concemn was raised by WaterWatch.
There was & work proup that met that put together a compromise on this. Thal was a good
meeting in torms of protecting the interests of the cities on their water nights, but the
consideration would include also ensuring the Instream water and how that might impact
recreation and fish. A particular izsue, this bill has specific words that it says that the work
group agreed that the definition of, “maintaining the persistence of fish", and [ want to state for
the record what this means, that phrase uses the definition that is contnined in the Oregon plan
and that means it is a forecast of future population health stated in terms of the probability
extirpation. He repeats this definition. Again this was an agreement that was reached in the
workgroup. | think it is & good bill for municipalities and I think it is good bill for the
environment. And [ urge an Aye vole.

President: Is there further discussion?
No.

No other discussion.

Vote taken.

1. HOUSE FLOOR
THIRD READING
June 17, 2005

Approximate transcription, 1pm Tape: 8:57-20:58 RECEIVED

Jensen moves the House concur in the SA to HB 3038 and repass the bill SEP 20 2005
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Similar to Senator Ringo's remarks. ..

HB 3038 is certainly one of the most important issues that this legisiature has undertaken this
session. 1t comes out of 2 count of appeals caze in Coos Bay and has 1o do with time clements
that municipalities have to perfect and use their water rights. It was a bill that underwent
considerable discussion in the House Water Committes. While it was there, there was discussion
on the floor when it prssed originally and it went to the Senate and it had oppoesition from
WaterWatch. As a consequence ind as an effort to get WaterWatch to come on board with the
bill, the Senate committer sdded some langunge that you would see in section 1, 2¢ and while
this 16 not everything that we might have wanted for this particular legislation, it is acceptable
language with one particular notation thut we talked to the chair of the senate committee about
and he agreed to and that he read into the record on the floor of the Senate belore they passed the
bill und T would like also to read into the record, that the understanding that was present when
this agreement, when this issue was agreed to by both the cities, and municipalities water users,
the Senate committes and the House Water Commitiee.

And that is line 5 of the 2 page there is the use of the word, that language is that the partion of
the permit is condition to maintain and that word maintain was of some concern to us, and so
everyone agreed that as fur as this wording is concerned the understanding is to maintain a future
population health stated in terms of the probability of expirstion relating to vishility.

And colleagues with those commehts, ] urge you to concur in the Senate amendments and repass
the bill.

Dingfélder: To the motion
1 want to add a few brief words, T was odginally a no on this bill, but I will be voting yes on this
concurrence because the fix in the Senate was & good fix, the amendments really mmprove this

il and [ want to thank the good representative for his leadership on this and thank all parties
who worked so hard for days and weeks who came up with this.

Krummel: Was there sny discussion on the Senate side in terms of putting this language in place
with regards to standards of flowa for the streams and who would set those standands of lows?

Jensen: I can’t speak for the discussion on the Senate sids,

Erummel: Was there any discussion on the Senate side to hydrolysis of the ground and stream
waters and the affects that might have on fish species?

Jensen: ] think there was considerable discussion on hydrology on both the House and Senate
side, but again [ did not listen to the debate over there, but T cannot imagine that the topic would
not have been mentioned.

Krummel: | voted for this bill and spoke in favor on the bill on the floor, This was a good bill

that laft here and went to the Senate. However, I am very concerned about the langoage that was

put in, because I sec this as & back door way for sctivists to then tum around und sue a

community for not using their water permit or o reduction of flows to a point that would keep the

species from being promulgated. It is important that we maintain these flows. I am concerned

that the back doorway will be utiized by the acfivists. RECEIVED
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Unfortunately [ will have to vote no on the concurrence.

Jensen: To close, fo my friend, representative from Wilsonville, I appreciate his comments etc. in
redation lo his experience as mayor of Wilsonville und the problems they had and the water they
needed 1o grow. 1 appreciate Dingfelder’s support; however, in all honesty and sincerity this is
not the bill I would have liked to have had, but as we all know when we get to controversial
igsues and bills this is not a body where we can always have a full Joal. It is necessary for us lo
wark back and forth across the aisle with each other 1o reach a compromise and once we reach it
here, then it is equally important to reach compromise in the other chamber so we con move
what, in this particular case, is an extremely important bill for the growth and economic
development of cities and communities large and small. It was very interesting that we had very,
wvery small communities signing on supporting this bill and the largest commumity in this state
lobbying us io move this bill forward. And while this is not the perfect bill | would have liked 1o
have, this bill personifies the way that democratically-run governments work and consequently I
urge you to move this motion forward.

Yote
Declured repassed

RECEIVED
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Lisa Brown RECENED

WaterWatch of Oregon 59 9005

213 SW Ash Street, Suite 208 SEp 23 1

Portland, OR 97208 R RESOURCES DEPT
WAT%ALEM, OREGON

Doug Heiken

Oregon Natural Resources Council
PO Box 11648
Eugene OR 97440

September 21, 2005

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

Attn: Debbie Colbert

Re: Draft Division 315 rules
Sent via email (Debbie.l..Colbert@state.or.us) and U.S. mail

Dear Water Resources Department:

WaterWatch of Oregon and Oregon Natural Resources Council provide these comments on the
draft Division 315 rules. These rules are intended to implement a bill passed last session that
lengthens the standard time allowed for development of municipal water rights and sets an
important fishery protection standard for Water Resources Department (“Department™) approval
of municipal extensions. As you know this legislation was in response to an appellate court
decision resulting from a case brought by WaterWatch regarding a municipal permit extension.
As you also know WaterWatch was one of the parties involved in negotiations that led to the
passage of the bill. Our central concerns with the draft rules are that: the definition of maintain
persistence does not appear to be workable or consistent with the statute; the definition of
affected waterways is unnecessary and not consistent with the statute; the rules need to clearly
require ODFW and others to review outside agreements if used to meet the statutory standard;
and any conditions from such agreements relied upon by the Department need to be enforceable
by the Department.

1. The “maintain persistence” definition is inadequate and needs to be strengthened.

a) The “maintain persistence” definition needs to clearly establish that the Department
will not approve an extension if use of the undeveloped portion of the permit will
harm listed fish.

House Bill 3038, passed last session by the Oregon legislature, contains a standard that is
intended to protect Oregon’s imperiled fish. The bill requires that in order to issue an extension
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on a municipal permit issued before 1998, the Department must find that “the undeveloped
portion of the permit is conditioned to maintain, in the portions of the waterways affected by
water use under the permit, the persistence of fish species listed as sensitive, threatened or
endangered under state or federal law.” Section 2 (2)(c). This is a one time review intended to
ensure that as cities grow, at a minimum, city water use granted by extensions does not make
things worse for fish. These one-time reviews are critical because they can result in long-term
extensions for significant water developments on sensitive streams that are home to imperiled
fish species. It will not be until after 2042, in the context of conservation plans, that a public
interest review will occur for these water permits.

Maintaining the persistence of listed fish means preventing decline of those fish from their
existing condition or state. This is the lowest floor that the Department can consider in
authorizing water use. In fact, under the Oregon Plan (for all fish) and the federal Endangered
Species Act (“ESA”) (for federally listed fish) the Department should be concerned with
recovery. The Oregon Plan, as codified at ORS 541.405 ef seq., has the mission of “restor[ing]
the watersheds of Oregon and to recover the fish and wildlife populations of those watersheds to
productive and sustainable levels in a manner that provides substantial ecological, cultural and
economic benefits.” ORS 541.405 (2)(a). In addition, the Oregon Plan specifies that it “shall
focus on aiding the recovery of species listed as threatened or endangered under the federal
Endangered Species Act or under ORS 496.171 to 496.192 until such time as recovery is
achieved.” ORS 541.405 (7). While simply maintaining persistence of such listed species
certainly does not reach the Oregon Plan’s goal of recovery, the Department, as an Oregon Plan
agency must ensure that it implements the “maintain persistence” standard in a way that, at an
absolute minimum, does not allow further harm to listed fish species. Allowing such harm
would be directly in conflict with the Oregon Plan and work against the Oregon Plan efforts of
the state and Oregon’s citizens.

At the June 2, 2005 Senate Environment and Land Use Committee work session on HB 3038,
Senator Ringo testified that “[a] particular issue, this bill has specific words that it says that the
work group agreed that the definition of, ‘maintaining the persistence of fish’, and I want to state
for the record what this means, that phrase uses the definition that is contained in the Oregon
plan and that means it is a forecast of future population health stated in terms of the probability
extirpation.” Attachment A 3038 audio transcriptions (from WRD). “Maintain[ing]
persistence” then must require maintenance of this probability. In other words, the use
contemplated in the extension must not harm any listed fish in a way that would decrease the
probability of their persistence, or equivalently increase its probability of extirpation, in the
portions of the waterways affected by the permit.

WaterWatch testified before the Senate Environment and Land Use Committee that HB 3038, as
amended “will require the Water Resources Department to deny extensions of such permits

_unless the extensions are conditioned to maintain populations of fish listed as sensitive,
threatened or endangered under state or federal law.” Attachment B_WW Senate testimony on
HB 3038. Maintaining populations means not causing any decline to their current condition — or,
put another way, not harming them.
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b) The “maintain persistence” definition in the draft rules is unclear and does not meet
the requirements of the statute.

The key fish protection standard in the 315 rules is the “maintain persistence” standard.
However, the draft rules fail to clearly define this standard and thus leave open serious questions
as to whether the rules properly implement the statute, meet even minimum state requirements
and policy goals regarding salmon recovery, or comply with the state or federal ESAs. The
“maintain persistence” requirement is found in OAR 690-315-0080 (1)(f)(B)

(B) If it is determined that use of the undeveloped portion of the permit would not
maintain the persistence of listed fish species in the portions of the waterways affected by
water use under the permit, the undeveloped portion of the permit is conditioned to
maintain the persistence of listed fish species in the portions of the waterways affected by
water use under the permit.

The draft rules define “maintain persistence” as follows:

(d) “Maintain the persistence of listed fish species” means the use of the undeveloped
portion of the permit in such a way as to maintain the viability of listed fish species
populations in the portions of waterways affected by water use under the permit;

(e) “Viability” means populations of naturally produced fish comprising the
Evolutionarily Significant Unit are sufficiently abundant, productive, and diverse in
terms of life histories and geographic distribution that the Evolutionarily Significant
Unit as a whole will persist into the foreseeable future;

(f) “Population” means a group of listed fish species, as described in subsection

(6)(d) of this rule, originating and reproducing in a particular time which does not
interbreed to any substantial degree with any other group reproducing in a different area,
or in the same area at a different time;

A key problem with this definition is that it mixes analytical scales in a way that is unworkable
and does not meet the requirements of the statute. The viability definition found at (e) is from
the Oregon Plan, but refers to populations of fish at the Evolutionarily Significant Unit (“ESU”)
scale (an example of an ESU is the range of the Oregon Coastal Coho). This is not the analytical
scale at which the statute clearly requires the analysis be conducted (*“. . . the undeveloped
portion of the permit is conditioned to maintain, in the portions of the waterways affected by
water use under the permit, the persistence of fish species listed as sensitive, threatened or
endangered under state or federal law” HB 3038, Section 2 (2)(c), 537.230(3)(c) (emphasis
added)). While it is of course critical to maintain persistence of listed fish at the ESU scale, that
scale cannot properly be used to define “maintain persistence” at the scale of the portions of
affected waterways. They are both important, but very different, scales.

Importantly, what this definition fails to clearly require is that use of the undeveloped portion of
the permit not make things worse for fish. The word “maintain” means prevent decline or to
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hold in the existing condition or state. Thus maintaining the persistence of listed fish means
preventing decline of those fish from their existing condition or state. The rules fail to clearly
state this requirement.

It is also unclear why the term “population” has been inserted into the rules while not found in
the statute. It does not seem necessary and seems to only confuse things.

In short, it is critical the Department clearly define “maintain persistence.” The definition in the
draft rules is unclear, unworkable and does not meet the requirement of the statute.

c) Using the Oregon Plan’s viability metrics in the definition would be a workable
solution

If the Department wants to incorporate the Oregon Plan’s viability standard into the rules, a
better way to do so would be to focus on the components of that standard, as ODFW is able to
apply them, including based on professional judgement, at the required scale (portions of the
affected waterway). We propose alternatively that, if the Oregon Plan viability standard is used,
the analysis focuses on the Oregon Plan viability criteria. For example, this language could be
used:

(d) “Maintain the persistence of listed fish species” means that, in the portions of
waterways affected by water use under the permit, use of the undeveloped portion of the
permit will cause no net loss or declining trend in the following viability metrics:

(1) abundance
(2) productivity
(3) persistence
(4) distribution
(5) diversity

The five viability criteria are found in the Oregon Plan Coho Assessment Part 1: Synthesis.
Attachment C_Oregon Plan Coho Assessment excerpt. Focusing the analysis on these metrics
would allow the state to more meaningfully evaluate the impacts of the proposed use.

e) Adopting a standard that allows harm to federally ESA listed fish would make the
state vulnerable to violating the ESA and resultant third party ESA litigation or
federal regulatory actions.

! Black’s Law Dictionary, Fifth Edition, defines “maintain” this way: “The term is variously defined as acts of
repairs and other acts to prevent a decline, lapse or cessation from existing state or condition; bear the expense of;
carry on; commence; continue; furnish means for subsistence or existence of; hold; hold or keep in an existing state
or condition; hold or preserve in any particular state or condition; keep from change; keep from falling, declining, or
ceasing; keep in existence or continuance; keep in force; keep in good order; keep in proper condition; keep in
repair; keep up; preserve; preserve from lapse, decline, failure or cessation; provide for; rebuild; repair; replace;
supply with means of support; supply with what is needed; support; sustain; uphold. Negatively stated, it is defined
as not to lose or surrender; not to suffer or fail or decline. . . ”
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The federal ESA prohibits all actions that cause a “take” of an endangered species. 16 U.S.C. §
1538(a)(1)}(B). The ESA defines “take” as “to harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to engage in any such conduct.” Section 3(19), 16 U.S.C. §
1532(19). Congress intended the term “take” to be defined in the “broadest possible manner to
include every conceivable way” in which a person could harm or kill fish or wildlife. S. Rep.
No. 307, 93" Cong., 1% Sess. 1, reprinted in 1973 U.S. Code Cong. & Admin. News 2989, 2995.

The take prohibition applies only to endangered species but under § 4(d), 16 U.S.C. § 1533(d),
may be extended to threatened species by regulation. National Marine Fisheries Service
promulgates 4(d) rules on a species by species basis and adopted a 4(d) rule making the take
prohibition applicable to several ESU’s of west coast salmon and steelhead, including many that
may be adversely affected by the extensions that will be reviewed under the 315 rules, that
became effective in January of 2001. 65 Fed. Reg. 42,422 (July 10, 2000). U.S. Fish and
Wildlife Service has extended the take prohibition by regulation to all threatened species under
its jurisdiction.

The National Marine Fisheries Service, responsible for ESA listed marine species and ocean

going fish including salmon, has defined “harm” by regulation to include:

significant habitat modification or degradation which actually kills or injures fish or
wildlife by significantly impairing essential behavioral patterns, including breeding,
spawning, rearing, migrating, feeding or sheltering.

50 C.F.R. § 222.102.
The U.S. Fish and Wildlife Service has similarly defined harm as including:

significant habitat modification or degradation where it actually kills or injures
wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.

50 CFR § 17.3.

“Take” is also defined to include harassment of listed species. FWS regulations define “harass”
as

an intentional or negligent act or omission which creates the likelihood of injury to
wildlife by annoying it to such an extent as to significantly disrupt normal behavioral
patterns which include, but are not limited to, breeding, feeding or sheltering.

50C.F.R.§17.3.

The ESA “take” prohibition applies to authorization by Oregon governmental officials of actions
that are reasonably certain to harm or harass listed species. In Pacific Rivers Council v. Brown,
the Federal District Court ruled that the Oregon State Forester can be liable for take if the
activities authorized by him harm or harass a listed species. Civ. No. 02-0243-BR, Opinion and
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Order (D. Or. Dec. 23, 2002) (Attachment D_PRC v Brown Opinion Denying Motions to
Dismiss1). Plaintiffs there alleged that the Oregon State Forester was violating § 9 of the ESA
by authorizing clear cutting on private industrial forest lands on high landslide risk sites because
that logging caused take of threatened coho. The court found that plaintiffs’ allegations were
sufficient to state a claim against the State Forester for violation of the ESA. This ruling is
consistent with a long line of cases from other states that have found take liability for state
officials authorizing activities harmful to ESA listed species.

The same liability rests with the Department if it grants a permit extension that authorizes water
use that harms federally listed species. For example, if use of the undeveloped portion of a
permit extended by the Department would significantly impair essential behavioral patterns,
including breeding, spawning, rearing, migrating, feeding or sheltering of listed coho, chinook or
steelhead, the Department could be found liable for a take under the ESA. The Department
needs to ensure that the definition in the 315 rules does not expose the state to this liability.

2. The “portions of waterways affected by water use under the permit” definition is inconsistent
with the statute and needs clarification.

The statute clearly specifies that the scale of analysis regarding effects of the use of the
undeveloped portion of the permit is: “. . . in the portions of the waterways affected by water use
under the permit” HB 3038, 537.230(3)(c)). The proposed rules contain the following
definition:

(1) “Portions of waterways affected by water use under the permit” means:
(A) Those portions of the river basin where use of the undeveloped portion of the
permit will affect the persistence of listed fish species;
(B) The watershed, where use of the undeveloped portion of the permit occurs,
downstream to the lower-most point within the applicable river basin as identified
by the Department pursuant to its authority under ORS 536.700;

690-315-0010 (6)(i).

First, there appears to be no need to define “portions of waterways affected by water use under
the permit.” This is a self-defining term that is certainly not made any more clear or advanced in
any way by the definition in the draft rules. The statute clearly requires that fish persistence be
maintained in any portions of waterways affected by use of the undeveloped portion of the
permit — not only in those portions as defined by rule. Any definition that restricts the scope of
analysis in a way that excludes a portion of any affected waterway, as this one does, violates the
statute. The definition in the draft rule is unnecessary and thus should simply be deleted.

In addition to being unnecessary, the draft definition is inadequate for the following reasons:
1. The draft definition fails to define watershed, which can mean anything from the
catchment of a single non-perennial stream up to the catchment of the Columbia
River. Is watershed intended to mean something other than river basin here? If so,
what is it intended to mean? What scale of watershed would meet this definition?
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2. The draft definition’s (A) restricts the analysis to areas where use will affect
persistence when the statute clearly requires the analysis to include all areas affected
by the use. This restriction may result in preventing a cumulative or full-basin look at
the impacts of the use, in violation of the statute.

3. The draft definition’s (A), while improperly restricting the analysis based on effects,
applies to the whole river basin, presumably as defined at ORS 536.700, but (B)
seems to limit the analysis to some watershed, plus the area of the river basin that is
downstream of this watershed. These seem to conflict. To the extent that the analysis
is restricted to those areas downstream of some (undefined) watershed, this could
miss important impacts that may occur upstream (for example, migration barriers that
reduce upstream spawner access, basin-level seeding impacts from impacting
especially critical spawning or rearing areas, etc.). Such restriction violates the
statute.

In summary, there is no need to define “portions of waterways affected by water use under the
permit.” ODFW and others analyzing the potential impacts of the use of the undeveloped
portion of the permits should determine the proper scale of analysis by evaluating where those
potential impacts occur. Predefining this scale is unnecessary and to the extent it restricts the
scale of analysis to exclude potentially affected areas, as the draft definition does, it is not in
compliance with the statute.

3. The allowable use of separate “agreements” to meet the rule standard is inadequately defined.

a) The rules must explicitly require ODFW, WRD, and public review of any separate
“agreements” submitted with extension applications to determine whether
“agreement” conditions meet the statutory standard.

HB 3038 provides for already completed, separate agreements to be used in meeting the
“maintain persistence” standard. Specifically, HB 3038 states:

An existing fish protection agreement between the permit holder and a state or federal
agency that includes conditions to maintain the persistence of any listed fish species in
the affected portion of the waterway is conclusive for purposes of the finding.

Section 1(2)(c) (emphasis added).

Applicants are directed under the draft rules to submit any such agreements with their
applications for extension. Draft OAR 690-315-0070 (3)(q). It is our understanding that ODFW
will review such agreements to determine if they condition the use in a way that meets the
“maintain the persistence” standard. This will be critical because many agreements between
permit holders and state and federal agencies could relate to listed fish but not meet this standard.
Section 1 of HB 3038 allows only those agreements that “include[] conditions to maintain the
persistence of any listed fish species” to be used to support a finding that the agreement meets
the “maintain the persistence” standard. This requirement necessarily entails an analysis by the
state (ODFW) as to whether such conditions exist in agreements submitted by applicants.
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The rules should explicitly include this analysis as a step in the process. This could be done in a
number of ways, one of which is to make the following change to the draft rules (in italics):

(A) There are agreements regarding use of the undeveloped portion of the permit
between the permit holder and a federal or state agency that include conditions or
required actions that ODFW and WRD have has determined will maintain the persistence
of listed fish species in the portions of waterways affected by water use under the permit;
or

Draft 90-315-0080 (1)((A) (edited).

Without such a determination by the state, the state would have no basis for making the required
finding that use of the undeveloped portion of the permit would “maintain the persistence” of list
fish.

b) Any “agreement” conditions relied on in granting an extension must become water
permit conditions and the extension approval must contain a reopener for cases where
the “agreement” or agreement conditions change or cease to exist.

Under the draft rules, there is no requirement that conditions found in outside agreements that are
relied on by the Department in granting extensions be made into water permit conditions or made
enforceable by the Department in any way shape or form. In fact, agreement conditions relied
upon by the Department, or even entire agreements, could completely disappear and under the
draft rules the Department would apparently have no way to reopen the analysis to determine
that the unconditioned use met or didn’t meet the statutory “maintain persistence” standard.
Obviously, the Department must have a way to enforce these conditions and to be able to have
ODFW review any newly unconditioned use if such conditions or agreements no longer exist. It
simply does not make sense, and is likely illegal, for the Department to authorize use based on
conditions that could cease to exist with the Department having no provision to reopen the
authorization.

4. The rules should recognize that if the Department cannot condition the permit to meet the
statutory “maintain persistence” standard, it must deny the extension application.

The rules do not explicitly require the Department to deny extension is the use cannot be
conditioned in a way that “maintains the persistence” of listed fish. Obviously, if use of the
undeveloped portion of the permit cannot be conditioned to meet a statutory requirement that
extension must be denied. An application cannot remain unapproved and not denied forever.
The rules should be amended to require the Department to deny extensions that cannot be
conditioned to meet the statutory standard.

5. The draft amendments to OAR 690-315-0060 (3)(b)(B) appear unsupported and should be
deleted.

The draft rules include the following:
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(B) The applicant submits /[submitted] a [timely] written request for a contested case
hearing within 30 days after the close of the period for submitting protests.

OAR 690-315-0060 (3)(b)(B).

It is not clear why the rules give the applicant 30 extra days beyond the close of the protest
period to request a contested case. There appears to be no basis for this amendment in HB 3038.
If this amendment has been added to make these rules consistent with other permitting rules, it
may make sense. However, if it is specific to these rules, we have serious reservations about its

validity or purpose.
Thank you for considering these comments.

Sincerely,

Ko A B

Lisa A. Brown
Staff Attorney
WaterWatch of Oregon

A S
s Doug Heiken

Western Field Representative
Oregon Natural Resources Council

Attachments: (4)
Attachment A 3038 audio transcriptions (from WRD)
Attachment B_. WW Senate testimony on HB 3038
Attachment C_ Attachment C_Oregon Plan Coho Assessment excerpt
Attachment D PRC v Brown Opinion Denying Motions to Dismiss1
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LEGISLATIVE COMMENTS ON HB 3038:

I. SENATE ENVIRONMENT AND LAND USE COMMITTEE
WORK SESSION
June 2, 2005

Tape: 1:16:59 —1:28: 01
HB 3038A — WORK SESSION

Matt Shields Committee Administrator. Submits the —A7 amendments for the record
(EXHIBIT L).

319 Willie Tiffany League of Oregon Cities. Provides an overview of HB 3038A.
Discusses the —A7 amendments.

354 Adam Sussman Water Resources Department (WRD). Discusses the —A7 amendments.

TAPE 106, B

020 Doug Myers WaterWatch. Explains support for HB 3038 A with the ~A7
amendments. Submits written testimony (EXHIBIT M).

033 Sen. Beyer Mentions that Mr. Sussman said that any new permit issued to a
municipality would be a 20-year permit.

035 Sussman Replies correct. Explains in detail.

039 Sen. Beyer Verifies that it doesn’t change a new permit issued for an irrigation
district or a new permit issued for a private party. Verifies those
permits are still at five years.

041 Sussman Replies correct. Remarks on discussion at previous hearing.

055 Sen. Burdick MOTION: Moves to ADOPT HB 3038-A7 amendments dated

06/02/05.
056 VOTE: 5-0-0
Chair Ringo Hearing no objection, declares the motion CARRIED.
057 Chair Ringo MOTION: Moves HB 3038A to the floor with a DO PASS AS
AMENDED recommendation.

058 Sen. Beyer Explains opposition to HB 3038 A. Expresses appreciation for the —A7
amendments.

067 Chair Ringo Expresses astonishment that Sen. Beyer would oppose something he
acknowledges as a good idea because he believes it doesn’t solve
enough people’s problems.

068 Sen. Beyer States he would have supported the bill if it had solved the problem for
everyone.

069 Chair Ringo Relates he would have been happy to see those amendments. Points out
they were not offered.

070 VOTE: 4-1-0
AYE: 4 - Atkinson, Burdick, Shields, Ringo
NAY: 1 - Beyer

Chair Ringo The motion CARRIES.

SEN. RINGO will lead discussion on the floor.

The following material is submitted for the record without public testimony:



Todd Heidgerken Special Districts Association of Oregon, Tualatin Valley Water
District. Submits written testimony in support of HB 3038A
(EXHIBIT N).

079 Chair Ringo Closes work session on HB 3038A and re-opens work session on HB
3310A.

There are no extra comments on the issue of persistence in this work session. The written
testimony here described here is based on the actual audio record. KC

II. SENATE FLOOR
THIRD READING
June 15, 2005

Approximate transcription Tape: 39:24-41:56

Ringo: HB 3038 is a very important bill to cities all over Oregon. It addresses a court decision
from the Coos Bay area and that court decision threw into a great uncertainty whether old water
permits were still valid. And it would have required potentially many, many cities to go through
a complicated analysis, a new analysis to determine what was in the public interest. And so HB
came over to the house addressing that concern. One of the issues raised was the other interests
involved such as protecting the Instream waters and this concern was raised by WaterWatch.
There was a work group that met that put together a compromise on this. That was a good
meeting in terms of protecting the interests of the cities on their water rights, but the
consideration would include also ensuring the Instream water and how that might impact
recreation and fish. A particular issue, this bill has specific words that it says that the work
group agreed that the definition of, “maintaining the persistence of fish”, and I want to state for
the record what this means, that phrase uses the definition that is contained in the Oregon plan
and that means it is a forecast of future population health stated in terms of the probability
extirpation. He repeats this definition. Again this was an agreement that was reached in the
workgroup. I think it is a good bill for municipalities and I think it is good bill for the
environment. And I urge an Aye vote.

President: Is there further discussion?
No.
No other discussion.
Vote taken.
II1. HOUSE FLOOR
THIRD READING
June 17, 2005

Approximate transcription, Ipm Tape: 8:57-20:58

Jensen moves the House concur in the SA to HB 3038 and repass the bill



Similar to Senator Ringo’s remarks. ..

HB 3038 is certainly one of the most important issues that this legislature has undertaken this
session. It comes out of a court of appeals case in Coos Bay and has to do with time elements
that municipalities have to perfect and use their water rights. It was a bill that underwent
considerable discussion in the House Water Committee. While it was there, there was discussion
on the floor when it passed originally and it went to the Senate and it had opposition from
WaterWatch. As a consequence and as an effort to get WaterWatch to come on board with the
bill, the Senate committee added some language that you would see in section 1, 2¢ and while
this is not everything that we might have wanted for this particular legislation, it is acceptable
language with one particular notation that we talked to the chair of the senate committee about
and he agreed to and that he read into the record on the floor of the Senate before they passed the
bill and I would like also to read into the record, that the understanding that was present when
this agreement, when this issue was agreed to by both the cities, and municipalities water users,
the Senate committee and the House Water Committee.

And that is line 5 of the 2™ page there is the use of the word, that language is that the portion of
the permit is condition to maintain and that word maintain was of some concern to us, and so
everyone agreed that as far as this wording is concerned the understanding is to maintain a future
population health stated in terms of the probability of expiration relating to viability.

And colleagues with those comments, I urge you to concur in the Senate amendments and repass
the bill.

Dingfelder: To the motion

I want to add a few brief words, I was originally a no on this bill, but I will be voting yes on this
concurrence because the fix in the Senate was a good fix, the amendments really improve this
bill and I want to thank the good representative for his leadership on this and thank all parties
who worked so hard for days and weeks who came up with this.

Krummel: Was there any discussion on the Senate side in terms of putting this language in place
with regards to standards of flows for the streams and who would set those standards of flows?

Jensen: I can’t speak for the discussion on the Senate side.

Krummel: Was there any discussion on the Senate side to hydrolysis of the ground and stream
waters and the affects that might have on fish species?

Jensen: I think there was considerable discussion on hydrology on both the House and Senate
side, but again I did not listen to the debate over there, but I cannot imagine that the topic would
not have been mentioned.

Krummel: I voted for this bill and spoke in favor on the bill on the floor. This was a good bill
that left here and went to the Senate. However, I am very concerned about the language that was
put in, because I see this as a back door way for activists to then turn around and sue a
community for not using their water permit or a reduction of flows to a point that would keep the
species from being promulgated. It is important that we maintain these flows. I am concerned
that the back doorway will be utilized by the activists.



Unfortunately I will have to vote no on the concurrence.

Jensen: To close, to my friend, representative from Wilsonville, I appreciate his comments etc. in
relation to his experience as mayor of Wilsonville and the problems they had and the water they
needed to grow. I appreciate Dingfelder’s support; however, in all honesty and sincerity this is
not the bill I would have liked to have had, but as we all know when we get to controversial
issues and bills this is not a body where we can always have a full loaf. It is necessary for us to
work back and forth across the aisle with each other to reach a compromise and once we reach it
here, then it is equally important to reach compromise in the other chamber so we can move
what, in this particular case, is an extremely important bill for the growth and economic
development of cities and communities large and small. It was very interesting that we had very,
very small communities signing on supporting this bill and the largest community in this state
lobbying us to move this bill forward. And while this is not the perfect bill I would have liked to
have, this bill personifies the way that democratically-run governments work and consequently I
urge you to move this motion forward.

Vote
Declared repassed
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.. WATERWATCH
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PROTECTING NATURAL FLOWS IN OREGON RIVERS

Testimony of Doug Myers
Before the Senate Environment And Land Use Committee
On HB 3038A
June 2, 2005

Chair Ringo and members of the Committee:

For the record, I am Doug Myers, representing WaterWatch of
Oregon.

As you know, WaterWatch opposed HB 3038 in the form
passed by the House of Representatives, for the reasons stated in
WaterWatch's testimony to the Committee on May 19, 2005.

Since the Committee's hearing, WaterWatch has engaged in
ongoing negotiations with the Water Resources Department and
representatives of municipal water suppliers in an attempt to reach an
acceptable compromise on HB 3038. WaterWatch thanks the Department
and the municipal interests, including the League of Oregon Cities, for
negotiating with WaterWatch in good faith on HB 3038. WaterWatch also

thanks Chair Ringo for facilitating those negotiations, and for his dedicated

interest in the topic raised by HB 3038.



WaterWatch recently reached an agreement with municipal
water suppliers and the Water Resources Department regarding certain
amendments to HB 3038. The amendments are reflected in HB 3038-A7.
With those amendments, WaterWatch no longer opposes HB 3038.

Although even with the amendments HB 3038 will still be less
than ideal, it will at least explicitly require some consideration of
environmental impacts before extending the time to develop a municipal
appropriation permit issued before November 2, 1998. In particular, the
amendments in Section 1(2)(c) and Section 2(1)(c) will require the Water
Resources Department to deny extensions of such permits unless the
extensions are conditioned to maintain populations of fish listed as sensitive,
threatened or endangered under state or federal law. This subsection
requires the Water Resources Department to consult with the Oregon
Department of Fish and Wildlife in determining if an extension can meet
that requirement. This provision also requires the decision to be based on all
existing data, which can be brought forward in the existing agency process
that allows public participation in extension proceedings. The ability of the
public to participate meaningfully and effectively in extension proceedings

is a critical condition of WaterWatch’s support of these amendments.



Throughout our discussions with municipal interests they
expressed concern any state or federally approved plan developed under the
state or federal Endangered Species Act, such as Habitat Conservation Plans
or other conservation agreements, be considered in extension decisions.
WaterWatch supports the concept that such plans that meet or exceed the
“persistence” standard in the amendments should be considered in extension
proceedings. The amendments in section 1(2)(c) and Section 2(2)(c) which
allow an “existing fish protection agreement between the permit holder and a
state or federal agency” to fulfill this extension requirement specifically
addresses this issue.

The proposed amendments assume that certain administrative
rules relating to extensions remain in effect. The required environmental
review in Sections 1(2)(c) and Section 2 (2)(c) will be applied only to
extensions of municipal water use permits issued before November 2, 1998
because municipal permits issued after that date are subject to administrative
rules that already require consideration of environmental factors in
determining whether to extend the time for developing a permit. In addition,
the environmental review specified Section 1 (2)(c) and Section 2 (2)(c) will
be limited to the next pending or requested extension only because

administrative rules for review of water conservation and management plans



for every municipal water use permit require a finding by the Department
that new water withdrawals after 2042 will not impair or be detrimental to
the public interest.

Thank you for the opportunity to comment on HB 3038A.
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Coho Assessment Part 1: Synthesis Final Report May 6, 2005

Oregon Coastal Coho Assessment

Part 1: Synthesis of the Coastal Coho ESU Assessment —
Including:

1. Viability Analysis

2. Population Bottlenecks

3. Evaluation of Conservation Efforts

4. Monitoring

5. Current Threats to ESU Viability

6. Adaptive Management Commitments

State of Oregon
May 6, 2005

1 For reference purposes, primary authors are Jay Nicholas, Bruce McIntosh and Ed Bowles,
Oregon Watershed Enhancement Board and Oregon Department of Fish and Wildlife, Salem,
Oregon.



Coho Assessment Part 1: Synthesis Final Report May 6, 2005

future population abundance based on coho recruitment data from the 1950s through
2003. All attributes were evaluated at the population level, and then rolled up for strata
and ESU evaluation.

Population Viability Criteria

The following criteria were assigned to each attribute to represent viable populations. If
a population failed one or more of the criteria, it was not considered viable. Part 2 of this
report provides a more thorough description of criteria.

Abundance: (1) During a recent period of very poor ocean survival conditions (1993-
1999), the average spawning abundance met or exceeded levels equivalent to five fish per
mile.

Productivity: (2) During a recent period of very poor ocean survival conditions, the
recruits per spawner (R/S) averaged at or above replacement when spawner density was
less than 10 fish per mile.

Persistence: (3) The probability of averaging only one fish per mile for any three-year
period over the next 100 years is no more than 5%.

Distribution: (4) Based on pooled spawner data for the recent 12-year period of poor
marine survival (1989-2000), at least half of the sampling sites within a population’s
spawning area have at least four fish per mile for at least half of the 6t field Hydrologic
Unit subbasins.

Diversity: (5) The harmonic mean of annual forecasted spawner abundance exceeds
600 spawners to avoid loss of 5% genetic variation over the next 100 years.

ESU Viability Criteria

Population viability results were rolled up to evaluate the status of the ESU. The ESU
was considered viable if all of the following conditions were met: (1) at least ha If of the
independent ESU populations passed all population viability criteria; (2) at least two
populations per strata passed all population viability criteria; and (3) all strata passed (i.e.,
met conditions 2 and 3).

Assessment of Coho Status Relative to Criteria

Based on our assessment of the status of coastal coho relative to viability criteria, the
ESU is viable (Table 2). All strata passed their criteria; 14 populations passed all the
population criteria, and seven populations failed at least one criterion.
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BROWN, Judge.
This matter comes before the Court on Motions to Dismiss
filed by Defendant James E. Brown (#52), Defendant-Intervenors
Oregon Forest Industries Council (OFIC) and American Forest &

Paper Association (AFPA) (#50),' and Defendant-Intervenor

Tillamook County (#85).? For the reasons that follow, the Court

'OFIC is a trade organization that represents the private
industrial forest landowners in Oregon, and AFPA is a national
trade organization that represents the forest, pulp, paperboard,
and wood products industry.

> Tillamook County joins in the Motion to Dismiss filed by
OFIC and AFPA. OFIC, AFPA, and Tillamook County are hereinafter
referred to collectively as Intervenors.
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DENIES each of the Motions to Dismiss.

PLAINTIFFS' COMPLAINT

Plaintiffs, a group of environmental, commercial fishing,
and tourist industry organizations, filed this citizen suit
against Defendant James E. Brown, the State Forester for the
Oregon Department of Forestry (State Forester). Plaintiffs
allege the State Forester vioclated the Endangered Species Act
(ESA), 16 U.S.C. § 1540(g), et seq., and its implementing
regulations with respect to Oregon Coast coho salmon. Plaintiffs
seek an injunction against further violations.

Oregon Coast coho salmon populations have declined
precipitously over the past several decades. Habitat degradation
due to logging activities has been a major factor in the decline.
Based on this decline, the National Marine Fisheries Service
(NMFS) declared the Oregon Coast coho salmon to be a threatened
species. The ESA's "take prohibition" makes it illegal for any
person to "take" a threatened species without written
authorization. "Take" is defined as occurring when a person
engages in or attempts to engage in activities that harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect a
species. Acts that significantly impact a protected species'
habitat may harm members of that species and, therefore,

constitute take under the ESA. Such acts may include significant
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habitat modification or degradation that actually kills or
injures listed fish by significantly impairing essential
behavioral patterns including breeding, spawning, rearing,
migrating, feeding, or sheltering. The ESA's take prohibition as
to Oregon Coast coho salmon became effective on January 8, 2001.

Plaintiffs allege the State Forester must review and approve
clearcut logging operations on private lands in the State of
Oregon pursuant to state statutes and regulations, and his
approval is a prerequisite to such operations. Plaintiffs also
allege the State Forester routinely approves logging operations
that are likely to cause take of Oregon Coast coho salmon.
Plaintiffs, therefore, seek an order from the Court that declares
the State Forester violated the ESA by approving clearcut logging
operations

(1) on high-risk sites where the effects of the
ensuing landslides would reach coho salmon
habitat;

(2) along small and medium streams used by listed coho
salmon with only the minimum riparian management
area protections mandated under the Oregon forest
practice rules; and

(3) along small nonfish-use streams without any no-cut
buffers or vegetation retention where listed coho
salmon occupy or use the affected downstream
waters.

In addition, Plaintiffs seek an injunction to prohibit the State

Forester from approving "private industrial logging operations"”

in the above three circumstances without adequate protection for
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threatened coho salmon. Plaintiffs define private industrial
logging operations as those occurring on parcels of 5,000 or more

acres of forest land owned by a single, private landowner.

STANDARDS

On a motion to dismiss under Fed. R. Civ. P. 12(b), all
allegations in the complaint are considered true and are
construed in the plaintiff's favor. Meek v. County of Riverside,
183 F.3d 962, 965 (9*" Cir.), cert. denied, 120 S. Ct. 499
(1999) . The court should not dismiss a complaint, thus depriving
the plaintiff of an opportunity to establish his or her claims at
trial, "unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim which would entitle
him to relief." Navarro v. Block, 250 F.3d 729, 732 (9* Cir.
2001) (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)).

Plaintiffs have the burden of establishing that the court
possesses subject matter jurisdiction. Ass'n of Am. Med. Coll.
v. United States, 217 F.3d 770 (9* Cir. 2000). When deciding a
motion to dismiss for lack of subject matter jurisdiction under
Rule 12(b) (1), the court may consider affidavits and other
evidence that support or attack the jurisdictional allegations
set forth in the Complaint. St. Clair v. City of Chico, 880 F.2d
199, 201 (9th Cir. 1989). If a plaintiff's proof of

jurisdictional facts is limited to written materials, it is only
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necessary for those materials to establish a prima facie showing
of jurisdiction. Societe de Conditionnement en Aluminium v.
Hunter Eng'g Co., Inc., 655 F.2d 938, 942 (9* Cir. 1981) (citing

Data Disc, Inc., 557 F.2d at 1284-85).

DISCUSSION

Defendant and Intervencrs move to dismiss Plaintiffs'
Complaint. Defendant and Intervenors assert five grounds for
dismissal: 1) this action is not Jjusticiable because the issues
presented are not ripe for adjudication, 2) this action is not
justiciable because Plaintiffs lack standing, 3) Plaintiffs’
action 1s barred by the Eleventh Amendment, 4) this action is
barred by the Tenth Amendment, and 5) Plaintiffs fail to state a
claim.

I. Plaintiffs' Claims Are Ripe for Review.

Defendant and Intervenors contend Plaintiffs' claims are not
ripe for judicial review. The doctrine of ripeness determines
the appropriate timing for judicial review. Whether a claim is
ripe for adjudication implicates the court's subject matter
jurisdiction under the case or controversy requirement of Article
ITIT of the United States Constitution. The ripeness requirement
is designed

to prevent the courts, through avoidance of
premature adjudication, from entangling
themselves in abstract disagreements over

administrative policies, and also to protect
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the agencies from judicial interference until

an administrative decision has been

formalized and its effects felt in a concrete

way by the challenging parties.
Ohio Forestry Ass'n. v. Sierra Club, 523 U.S. 726, 732-33
(1998) (quotation and citation omitted). To decide whether an
action is ripe for judicial review, courts must examine the
fitness of the issues for judicial decision and the hardship to
the parties of withholding court conéideration. Id.

Defendant and Intervenors argue Plaintiffs are improperly
attacking forest regulations generally; i.e., asserting a
"programmatic challenge." Defendant and Intervenors contend
Plaintiffs, in effect, are attacking the sufficiency of Oregon's
forest practices program because, rather than challenging any
specific logging operation, Plaintiffs allege logging generally
has had harmful effects on aquatic ecosystems and unspecified
operations in certain watersheds have had cumulative adverse
effects on salmon habitat. Defendant and Intervenors argue such
an attack is not ripe based on the Supreme Court's reasoning in
Ohio Forestry.

In Ohio Forestry, the plaintiff challenged a federal forest
management plan developed by the National Forest Service for the
Wayne National Forest in Ohio. The plan set logging goals, but
it did not authorize cutting any trees. The Forest Service was
required to issue permits for any logging pursuant to rules set

forth in the plan. In its complaint, the plaintiff alleged the
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plan wrongly favored logging and clearcutting. Plaintiff moved

the court for a declaration stating the plan was unlawful and for

an injunction prohibiting defendants from permitting or directing

further timber harvest. Id.

To determine whether the plaintiff's action was ripe, the
Supreme Court considered 1) whether delayed review would cause
hardship to the plaintiffs, 2) whether judicial intervention
would interfere inappropriately with further administrative
action, and 3) whether the courts would benefit from further
factual development of the issues presented. Id. at 733.

The Court held the plaintiff would not suffer significant
hardship because the plan did "not create adverse effects of a
strictly legal kind, that is, effects of a sort that

traditionally would have qualified as harm." Id. The Court

noted no trees could be cut until the agency had engaged in other

administrative actions, including making decisions on individual

timber sales. Accordingly, there was no hardship to the

plaintiffs in delaying a decision on the plan because plaintiffs

could still challenge any individual timber sale under the plan
before any trees could be cut. The Court further held the
provisions of the Plan

do not command anyone to do anything; they do
not grant, withhold, or modify any formal
legal license, power, or authority; they do
not subject anyone to any civil or criminal
liability; they create no legal rights or
obligations. Thus, for example, the Plan
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does not give anyone a legal right to cut

trees, nor does it abolish anyone's legal

authority to object to trees being cut.
Id. In addition, the Court found a decision would interfere with
further administrative action because there were still
opportunities in the implementation of the plan for the Forest
Service to make decisions that essentially would moot the
plaintiff's objections. Finally, the Court found further factual
development would clarify the issues in the context of individual
timber sales. Id. at 735-36.

Defendant and Intervenors argue this case is indistinguish-
able from Ohio Forestry. The Court, however, finds Plaintiffs'
claims differ substantially from those brought by the plaintiff
in Ohio Forestry. 1In their Complaint, Plaintiffs do not raise a
facial challenge to state regulations, but instead challenge the
State Forester's approval of three types of logging practices.
Plaintiffs allege the State Forester has consistently approved
the three logging practices at issue, the State Forester will
continue to do so unless enjoined, and the logging practices
cause take of Coho salmon. Plaintiffs further assert denial of
review will cause hardship because harm is underway and ongoing.
According to Plaintiffs, the State Forester has granted and is
continuing to grant private timber owners the legal right to cut
trees in a manner that causes harm to salmon habitat in violation

of the ESA. Accordingly, the Court finds Plaintiffs have
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established a hardship to the extent the State Forester permits
or fails to stop logging activity that causes take of threatened
salmon.

Defendant and Intervenors also argue the relief Plaintiffs
seek would interfere with ongoing administrative rulemaking by
the Board of Forestry. Plaintiffs, however, do not ask the Court
to force the Board of Forestry to adopt new regulations nor do
they seek to invalidate existing rules. Plaintiffs merely ask
the Court to enjoin the State Forester from violating the ESA by
approving logging operations that are likely to cause take of
threatened salmon. The Court finds such an injunction would not
interfere with the rulemaking activities of the Board of
Forestry. The Court, therefore, concludes this matter is ripe
for adjudication.

IT. Plaintiffs Have Standing to Bring this Action.

Defendants and Intervenors argue Plaintiffs lack standing to

bring this action. The three elements of standing are:
First, the plaintiff must have suffered an injury
in fact -an invasion of a legally protected
interest which is (a) concrete and particularized,
and (b) 'actual or imminent, not conjectural or

hypothetical. Second, there must be a causal
connection between the injury and the conduct

complained of - the injury has to be fairly
trace[able] to the challenged action of the
defendant, and not . . . th[e] result [of] the

independent action of some third party not before
the court. Third, it must be likely, as opposed
to merely speculative, that the injury will be
redressed by a favorable decision.
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Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (ellipses
and brackets in original; internal quotations and citations
omitted). Plaintiffs bear the burden of establishing these
elements. Id. "At the pleading stage, general factual
allegations of injury resulting from the defendant's conduct may
suffice, for on a motion to dismiss we 'presum[e] that general
allegations embrace those specific facts that are necessary to
support the claim.'" Id. (quoting Lujan v. Nat'l Wildlife Fed'n,
497 U.S. 871, 889 (19%0)).

Defendant and Intervenors argue Plaintiffs lack standing
because there is no causal connection between the administrative
actions of the State Forester and harm to threatened salmon. 1In
addition, Defendant and Intervenors contend the alleged injury is
unlikely to be redressed by the Court's decision. Defendant and
Intervenors also argue the only actions that may cause take of
salmon under the ESA are "the forest operations themselves, not
the administrative actions of the State Forester." To satisfy
the standing requirement at this stage of the litigation,
however, Plaintiffs need only allege facts that, if true,
establish the requisite causal connection. The purpose of the
standing doctrine is to ensure Plaintiffs have a concrete dispute
with Defendant rather than to establish whether Plaintiffs
ultimately will prevail against Defendant. Thus, Plaintiffs need

not establish causation with the degree of certainty required for
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them to succeed on the merits of a tort claim. Instead,
Plaintiffs must show only "the 'reasonable probability' of the
challenged action's threat to [their] concrete interest." Hall
v. Norton, 266 F.3d 969, 976-77 (9*" Cir. 2001). Plaintiffs
allege the State Forester's approval of logging operations are
likely to cause take of ﬁhreatened salmon. The Court finds
Plaintiffs' allegation is sufficient to satisfy the standing
requirement at this stage of the litigation.

Defendant and Intervenors also assert Plaintiffs' alleged
injury would not be redressed by the injunction Plaintiffs seek.
The Court, however, is capable of crafting an adequate injunction
if Plaintiffs prevail.

For purposes of the pending Motions to Dismiss, the Court
concludes Plaintiffs have established standing to pursue this
action.

IITI. The Eleventh Amendment Does Not Bar Plaintiffs' Action.

Defendant and Intervenors contend Plaintiffs' action is
barred by the Eleventh Amendment to the United States
Constitution. The Eleventh Amendment prohibits federal courts
from entertaining actions by private citizens against any state
in the absence of state consent. Almond Hill School v. United
States Dept. of Agriculture, 768 F.2d 1030, 1033 (9 Cir.

1985) (citation omitted). When the state is the real party in

interest, a plaintiff cannot avoid the state's Eleventh Amendment
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immunity by naming state officials as defendants rather than
naming the state itself. Natural Res. Def. Council v. Cal.
Dep't. of Transp., 96 F.3d 420, 422 (9*" Cir. 1996) (citing
Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984)).
When a plaintiff brings an action against state officials
alleging violations of federal law, the federal court may enjoin
the official's future conduct. The Court, however, may not award
retrospective relief that requires the payment of funds from the
state treasury. Sofamor Danek Group, Inc. v. Brown, 124 F.3d
1179, 1183-84 (9™ Cir. 1997) (citations omitted).

Since the Supreme Court's decision in Ex
parte Young, 209 U.S. 123, 28 s. Ct. 441, 52
L. Ed. 714 (1908), courts have recognized an
exception to the Eleventh Amendment bar for
suits for prospective declaratory and
injunctive relief against state officers,
sued in their official capacities, to enjoin
an alleged ongoing violation of federal law.
The Young doctrine is premised on the fiction
that such a suit is not an action against a
"State" and is therefore not subject to the
sovereign immunity bar. The Young doctrine
strikes a delicate balance by ensuring on the
one hand that states enjoy the sovereign
immunity preserved for them by the Eleventh
Amendment while, on the other hand, 'giving
recognition to the need to prevent violations
of federal law.'

Agua Caliente Band of Cahuilla Indians v. Hardin, 223 F.3d 1041,
1045 (9*" Cir. 2000), cert. den., 532 U.S. 958 (2001). The Young
exception applies to violations of federal statutory rights as
well as to violations of the Constitution. Natural Res. Def.
Council, 96 F.3d at 422.
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Plaintiffs seek two tYpes of relief: A declaration that the
State Forester has violated the ESA by approving clearcut logging
operations in the three general circumstances previously
described and an injunction enjoining Defendant from approving
logging operations in those three circumstances in watersheds
that contain coho salmon. Defendant asserts this relief is not
allowed under Ex parte Young for four reasons: 1) Ex parte Young
does not allow retrospective relief; 2) the alleged violations of
the ESA are not "fairly traceable" to the State Forester; 3) the
prospective relief sought is not allowed under Idaho v. Coeur
d'Alene Tribe of Idaho, 521 U.S. 261 (1997); and 4) the claim is
barred because the ESA's remedial structure dictates against
federal court intervention.

A. Plaintiffs do not seek retrospective relief.

Plaintiffs seek a declaration that the State Forester has
violated the ESA by failing to prohibit clearcut logging
operations in the past. Defendant and Intervenors argue
Plaintiffs' claim is barred by the Supreme Court's ruling in
Puerto Rico Aqueduct v. Metcalf & Eddy, Inc., 506 U.S. 139
{1993). The Court noted:

[T]he Young exception is narrow: It applies
only to prospective relief, does not permit
judgment against state officials declaring
that they violated federal laws in the past,
and has no application in suits against

the states and their agencies, which are
barred regardless of the relief sought.
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Id. at 146. Defendant and Intervenors also argue Plaintiffs’
claim for declaratory relief is beyond the scope of relief
permissible under the Young doctrine because Plaintiffs seek
retrospective relief.

Plaintiffs contend they seek only an ancillary declaration
in support of their request for injunctive relief, and that such
relief is permitted under Ex Parte Young. The Ninth Circuit has
held in favor of Plaintiffs' position. See Comm. to Save
Mokelumne River v. E. Bay Mun. Util. Dist., 13 F.3d 305, 309-10
(9" Cir. 1993), cert. den., 513 U.S. 873 (1994) (Eleventh
Amendment does not bar a district court from considering
defendants' past conduct as it relates to ongoing or future
viclations). The Court, therefore, concludes the Eleventh
Amendment does not bar Plaintiffs' claim for declaratory relief.

B. The alleged violations of the ESA are "fairly
traceable” to the State Forester.

Defendant and Intervenors next argue there must be "a fairly
direct connection" between the officer sued and the enforcement
of the state law that is challenged to maintain a suit under Ex
parte Young. Defendant relies on Snceck v. Brussa, 153 F.3d 984
(9" Cir. 1998). 1In Snoeck, the plaintiffs filed complaints with
Nevada's Commission on Judicial Fitness alleging certain improper
acts by two sitting Nevada judges. Rules of the Nevada Supreme

Court required the plaintiffs to keep their complaints
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confidential and not to disclose the circumstances that led to
the complaints. The rules also provided a contempt sanction for
any viclation of the confidentiality provision. Dissatisfied
with these restrictions, the plaintiffs sued members of Nevada's
Commission on Judicial Fitness alleging the rules violated
plaintiffs' First Amendment rights. The plaintiffs sought a
declaration that the rules were unconstitutionally broad on their
face and as applied. The defendants moved to dismiss for failure
to state a claim. The Ninth Circuit concluded the members of the
Commission did not have the necessary connection to the
enforcement c¢f the Supreme Court rules and upheld the dismissal
of the action. Id. at 987. The court held the connection must
be determined under state law "depending whether and under what
circumstances a particular defendant has a connection with the
challenged state law.”" Id. at 986. The Ninth Circuit also held
the Eleventh Amendment barred the plaintiffs' action because the
Commission had no power to amend the applicable rules nor to
adopt different procedures. Id. at 987. 1In addition, the court
found the Commission did not have contempt power and, therefore,
could not enforce the contempt sanction that the plaintiffs
claimed chilled their First Amendment rights. Id. The Ninth
Circuit stated: "The contempt chill affecting plaintiffs’
constitutional rights cannot be alleviated by any pressure which

the district court might seek to apply on the Commission.™ Id.
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Here Defendant and Intervenors argue Plaintiffs' Complaint
is directed at the rulemaking authorities (i.e., the Board of
Forestry) rather than the State Forester, who has no authority to
change the rules he is required to enforce. Defendant asserts
"if the injunction sought by Plaintiffs were to require the State
Forester to act, by denying each written plan involving one or
more of the types of operations identified by Plaintiffs, the
State Forester's order would be subject to appeal and reversal by
the Oregon Board of Forestry. ORS 527.700." If the State
Forester were to deny a written plan on the basis that it
violates the ESA, the timber operator could appeal to the Board.
The Board, however, would be required to overturn the State
Forester's decision if the plan was in compliance with state law.
This scenario, however, is unlikely. If this Court concludes the
State Forester violates the ESA by approving the types of logging
operations identified by Plaintiffs, the timber operator also
would be on notice that the proposed operation violates the ESA.
If the operator were to obtain a reversal from the Board of
Forestry and proceed in the face of such a ruling by this Court,
the operator would then face potential criminal liability for
violation of the ESA.

Plaintiffs argue Snceck 1s inapposite because the Snoeck
plaintiffs sued the wrong state officials. 1In contrast,

Plaintiffs emphasize the State Forester in this matter is "the
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officials, including Eu and Wilson. It is
simply not the type of statute that gives
rise to enforcement proceedings.

Id. at 704.

Like the state officials in Eu, the State Forester gives
effect to the state statute and regulations when he reviews and
approves private logging operations. Thus, Plaintiffs argue, the
State Forester can be enjoined from carrying out those duties if
the state law violates federal law. The Court agrees it has
authority under the Ex parte Young exception to Eleventh
Amendment immunity to enjoin the State Forester from implementing

regulations that vioclate federal law.

C. The relief sought by Plaintiffs would not divest the
state of jurisdiction to regulate the use of non-
federal forest lands.

Defendant and Intervenors argue Ex parte Young's exception
to Eleventh Amendment immunity was narrowed by the Supreme
Court's decision in Idaho v. Coeur d'Alene Tribe, 521 U.S. 261
(1997). In Coeur d'Alene, the Tribe sought an order establishing
its ownership of submerged lands within its reservation and
enjoining Idaho from interfering with the Tribe's ownership
interests. A majority of the Court endorsed the continuing
validity of the Young doctrine, but they agreed a quiet title
action could not be maintained against the state in federal
court. In Agua Caliente, the Ninth Circuit, relying on Coeur

d'Alene, found relief is not available under Ex parte Young if
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front line official with direct authority for reviewing,
approving, and disapproving logging operations." Plaintiffs rely
on Los Angeles County Bar Ass'n v. Eu, 979 F.2d 697 (9* Cir.
1992). 1In Eu, the plaintiffs sued the California Secretary of
State and the Governor and challenged a state statute that
limited the number of judges who could be appointed to the state
court. The Los Angeles Bar Association sought a declaration that
the statute violates both state and federal constitutional
guarantees because the shortage of judges caused inordinate
delays in civil litigation and deprived litigants of access to
the courts. The Ninth Circuit affirmed the district court's
grant of summary judgment in favor of the defendants on the basis
that the slow pace of litigation did not violate the
Constitution. The court also addressed the state defendant's
argument that the court lacked jurisdiction under the Eleventh
Amendment. Defendants argued they were entitled to Eleventh
Amendment immunity on the basis of an alleged lack of connection
with enforcement of the challenged statute. The Ninth Circuit
held:

[Defendants] Eu and Wilson have a specific

connection to the challenged statute. Wilson

has a duty to appoint judges to any newly-

created judicial positions, and Eu has a duty

to certify subsequent elections for those

positions. The lack of any enforcement

proceeding by Eu and Wilson against the Bar

Association under the challenged statute does

not preclude this suit. [The Calif. statute]
is currently being given effect by state
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"the relief requested would be so much of a divestiture of the
state's sovereignty as to render the suit as one against the
state itself." 223 F.3d at 1048 (emphasis in original). The
Agua Caliente plaintiffs sought to preclude California's
imposition of sales taxes on food and beverage purchases at a
tribal resort on reservation land. The district court held the
case implicated core areas of state sovereignty and dismissed the
case. Id. at 1044. The Ninth Circuit reversed and held:

[Tlhe question posed in Coeur d'Alene is not

whether a suit implicates a core area of

sovereignty, but rather whether the relief

requested would be so much of a divestiture

of the state's sovereignty as to render the

suit as one against the state itself. To

interpret Coeur d'Alene differently would be

to open a Pandora's Box as to the relative

importance of various state powers or areas

of state regulatory authority. The majority

did not countenance such a result.
Id. at 1048.

Here Defendant and Intervenors argue Plaintiffs' action is
barred because it is the functional equivalent of an action
against the State. Defendant and Intervenors argue the Oregon
Forest Practice Act is an important part of the State's land-use
system and regulates forest practices to protect air and water
quality, wetlands, natural areas, and public safety. Defendant
and Intervenors contend Plaintiffs seek to compel the State to

"alter the fundamental equitable balance it has struck between

different land uses." Defendant contends this is not permitted
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under Coeur d'Alene.

Defendant and Intervenors also contend the relief Plaintiffs
seek "would leave the State Forester with two possible courses of
action: (a) to not act at all on written plans proposing
operations involving those characteristics; or (b) to deny
written plans proposing forest operations with these
characteristics, to the extent such plans are submitted for his
review." If the Court requires the State Forester to issue
orders denying written plans in the general circumstances
described by Plaintiffs, "the legal effect would be to replace
State regulation of broad categories of forest practices with a
blanket prohibition of these land uses. Such an injunction would
divest the State of its longstanding regulatory jurisdiction.™

This action, however, differs from the one brought by the
plaintiffs in Coeur d’Alene because this action will have no
effect on the State’s ownership of lands. Plaintiffs seek only
to prevent the State Forester from approving three discrete types
of logging practices that violate the ESA. The relief Plaintiffs
seek would neither divest the state of all regulatory authority
over private forest lands nor lead to judicial directives to
rewrite the state regulations in a particular manner.

D. Plaintiffs' action is not barred by the ruling of the
Supreme Court in Seminole Tribe of Florida v. Florida.

Defendant and Intervenors also assert Plaintiffs cannot

bring an action against a state officer to enforce federal
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statutes that contain comprehensive enforcement mechanisms.
Defendant and Intervenors rely on Seminole Tribe of Florida v.
Florida, 517 U.S. 44 (1996).

In Seminole Tribe, the Supreme Court held when "Congress has
prescribed a detailed remedial scheme for the enforcement against
a state of a statutorily created right, a court should hesitate
before casting aside those limitations and permitting an action
against a state officer based upon Ex parte Young." Id. at 74.
Defendant and Intervenors argue the ESA contains a detailed
remedial scheme similar to the Indian Gaming and Regulatory Act,
25 U.8.C. § 2701-2721 (IGRA), at issue in Seminole Tribe.
Defendant and Intervenors further contend Congress carefully
considered the states' role in implementing the ESA. Defendant
and Intervenor, therefore, assert Seminole Tribe precludes an
action based on Ex parte Young in this case.

The Supreme Court, however, emphasized IGRA "stands in
contrast to the statutes . . . where lower courts have found that
Congress implicitly authorized suit under Ex parte Young." Id.
at 75 n.17. The Court cited the Clean Water Act, 33 U.S.C.

§ 1365 (CWA), as an example of a statute that differs from IGRA,
because the CWA specifically authorizes a suit against "any
person" who allegedly violates the CWA. Like the CWA, the ESA
specifically authorizes a suit against "any person” who violates

the Act.
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The Ninth Circuit has held the Supreme Court's ruling in
Seminole Tribe did not prohibit a citizen suit against the
director of California’s Department of Transportation for
violation of the CWA. Natural Res. Def. Council v. Cal. Dept. of
Transp., 96 F.3d 420 (9*" Cir. 1996). The court held:

When Congress enacted the Clean Water Act
citizen suit provision, it specified that it
was legislating to the extent permitted by
the Eleventh Amendment. Congress intended to
encourage and assist the public to
participate in enforcing the standards
promulgated to reduce water pollution. To
further that goal, Congress enacted the
citizen suit provision so that a citizen
enforcement action might be brought against
an individual or a government agency. It
would seem reasonable, then, that Congress
implicitly intended to authorize citizens to
bring Ex parte Young suits against state

officials with the responsibility to comply
with clean water standards and permits.

Id. at 424. The ESA’s citizen suit provision includes language
identical to the CWA. The ESA's broad definition of a "person"
against whom injunctive relief may be sought explicitly includes
any officers, employees, and agents of any state. 16 U.S.C.

§§ 1532(13), 1540 (g) (1) (A). The ESA also contains language
authorizing actions “to the extent permitted by the eleventh
amendment.” 16 U.S.C. § 1540(g) (1) (A). 1In fact, the First
Circuit has held specifically that Ex parte Young actions may be
brought to enjoin continuing violations of the ESA take
prohibition. Strahan v. Coxe, 127 F.3d 155 (1°° Cir. 1997),
cert. denied, 525 U.S. 830 (1998).
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Based on the Ninth Circuit's reasoning in Natural Res. Def.
Council, this Court concludes Plaintiffs' action is not barred by
Seminole Tribe.

IV. The Tenth Amendment Does Not Bar Plaintiffs' Action.

Defendant and Intervenors next argue Plaintiffs' action is
barred by the Tenth Amendment to the United States Constitution.
The Tenth Amendment provides:

The powers not delegated to the United States
by the Constitution, nor prohibited by it to
the States, are reserved to the States
respectively, or to the people.

Defendant and Intervenors argue the Tenth Amendment
prohibits the federal government from compelling the states to
enact or to administer a federal regulatory program such as the
ESA. Defendant and Intervenors argue the injunction Plaintiffs
seek would compel the State Forester to implement the ESA in
Oregon in contravention of the Tenth Amendment. Defendant and
Intervenors rely on Printz v. United States, 521 U.S. 898 (1997).
In Printz, the Supreme Court examined the provision of the Brady
Handgun Violence Prevention Act, 18 U.S.C. § 925A, which directed
state law enforcement officers to perform background checks on
handgun purchasers. The Court held the provision to be an
invalid attempt to “direct state law enforcement officers to
participate . . . in the administration of a federally enacted
regulatory scheme.” 521 U.S. at 904.

The extension of general federal statutory obligations to
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states, however, poses no Tenth Amendment constitutional problem.
Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 554
(1985). The ESA imposes a general obligation on all "persons" to
avoid causing take of listed species. By its plain terms, this
prohibition extends to governmental entities and makes them
liable in the same manner as private parties. As the First
Circuit recognized, ordering a state official to stop violating
federal law does not offend the Tenth Amendment. Strahan, 127
F.3d at 170.

V. Plaintiffs Have Stated A Claim Against the State Forester
for Violation of the ESA.

Finally, Defendant and Intervenors argue Plaintiffs have
failed to state a claim under the ESA. Defendant and Intervenors
assert the State Forester cannot be liable as a matter of law for
ESA violations allegedly committed by private parties whose
actions incidentally are subject to the State Forester's
authorization. Defendant and Intervenors contend a take, if any,
is caused by those conducting the logging operations.

It is unlawful under the ESA for "any person" to "take" any
endangered or threatened species of fish or wildlife within the
United States. 16 U.S.C. § 1538(a) (1) (B). The ESA defines
"person"” broadly and explicitly includes state entities and state
officers among those who can be liable. 16 U.S.C. § 1532(13).
The ESA expressly authorizes citizen suits "to enjoin any person,

including the United States and any other governmental
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instrumentality or agency (to the extent permitted by the
eleventh amendment to the Constitution), who is alleged to be in
violation of any provision"™ of the Act. 16 U.S.C.

§ 1540(qg) (1) (a).

Defendant and Intervenors do not dispute these basic
provisions of the ESA. They argue, however, the State Forester
does not cause take "by allegedly failing to regulate strictly
enough to prevent it." This argument mischaracterizes
Plaintiffs' action. Plaintiffs do not allege the State Forester
"failed to regulate strictly enough" to prevent take. Instead
Plaintiffs assert the State Forester's authorization of logging
operations that are likely to result in take is itself a cause of
take.

Courts repeatedly have held governmental officers may be
liable for violating the take prohibition by authorizing
activities undertaken by others. 1In Strahan, the First Circuit
held a state official's licensing of commercial use of gillnets
and lobster pots resulted in the prohibited take of the
endangered right whale. The court stated "a governmental third
party pursuant to whose authority an actor directly exacts a
taking of an endangered species may be deemed to have violated
the provisions of the ESA."™ 127 F.3d at 163. See also Defenders
of wildlife v. Envtl. Prot. Agency, 882 F.2d 1294, 1301 (8% Cir.

1989) (EPA's registration of pesticides containing strychnine
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violated the ESA because endangered species died from ingesting
strychnine bait, and strychnine could only be distributed
pursuant to the EPA's registration scheme); Loggerhead Turtle v.
County Council of Volusia County, 896 F. Supp. 1170, 1180-81
(M.D. Fla. 1995) (county's authorization of vehicular beach access
during turtle mating season exacted a taking of the turtles in
violation of the ESA).

Defendant and Intervenors rely on a later opinion of the
district court in the Loggerhead Turtle litigation. See
Loggerhead Turtle v. Council of Volusia Cty., 92 F. Supp. 2d 1296
(M.D. F1. 2000). 1In this case, the plaintiffs sought to enjoin
the county council from authorizing all artificial light sources
that harm sea turtles on county beaches during the turtles'
nesting season. As a result of a decision by the Eleventh
Circuit, the county had adopted new beach lighting standards for
sea turtle protection. These new standards were "designed to
virtually eliminate beach illumination which may be harmful to
the sea turtles' nesting habits.”" Id. at 1301. The plaintiffs,
nonetheless, presented evidence that artificial beach lighting
continued to result in take of sea turtles. The district court
concluded the new ordinance effectively banned artificial
lighting on the beach, and the plaintiffs did not allege the
county was inadequately enforcing the ordinance. Id. at 1307.

The court stated, "Plaintiffs wish to hold the County liable for
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takings because its beach residents are not turning off their
lights in compliance with the ordinance. This the Court is
unwilling to do" because neither the ordinance nor the county's
related actions violated the ESA's take prohibition. Id.

The Court finds the Loggerhead Turtle case is not helpful to
Defendant. The facts of that case are substantially different
from those alleged here.. In contrast to Loggerhead Turtle, there
is no state ordinance or regulation that bans all logging
activity likely to cause take of salmon. Plaintiffs allege the
State Forester's approval is a prerequisite to certain logging
operations, and the State Forester has repeatedly approved
logging operations that result in take of threatened salmon. The
Court concludes, therefore, that Plaintiffs' allegations are
sufficient to state a claim against the State Forester for

violation of the ESA.

CONCLUSION
For these reasons, the Court DENIES the Motions to Dismiss

filed by Defendant James E. Brown (#52), Defendant-Intervenors
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OFIC and AFPA (#50), and Defendant-Intervenor Tillamook County
(#85)
IT IS SO ORDERED.

DATED this _23™_day of December, 2002.

__/s/ Anna J. Brown
ANNA J. BROWN
United States District Judge

PacificRiversCV02-243.12-23-02.wpd
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