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MEMORANDUM


TO:

Water Resources Commission

FROM:
Phillip C. Ward, Director

SUBJECT: 
Agenda Item C, August 30, 2007
Water Resources Commission Meeting

Director’s Report

I.
Current Events:

Current Water Conditions:   According to the Oregon Surface Water Supply Index (SWSI), water conditions in Oregon range from slightly below normal in the Rogue and Umpqua Basins to well below normal in the Burnt, Powder and Grande Ronde Basins.  Everywhere in the state the SWSI shows a declining trend.  The worst water conditions are in the eastern half of the state.  The SWSI in the Burnt, Powder and  Grande Ronde Basins is  -2.8.  A SWSI of 0 would indicate normal conditions, and a SWSI of -4.0 would indicate extreme drought conditions.  According to the U.S. Drought Monitor, as of August 7, 32.6 percent of the state ranged from severe to extreme drought conditions, and a small part of Oregon located adjacent to the Snake River in Wallowa County is rated as "exceptional" drought conditions.  The U.S. Drought Monitor indicates conditions worsen from West to East.  As of August 1, irrigation reservoir conditions range broadly with the Warmsprings Reservoir in Malheur County at only 38 percent of normal, while the Howard Prairie Reservoir in Jackson County is at 116 percent of normal.  

 

Baker, Harney and Union Counties have requested the Governor issue a state drought declaration.  If the Governor signs the declarations, water users in those counties will be eligible for emergency use permits and transfers.

Flow Restoration:  July 20, 2007 marked the 20th anniversary of Oregon's Instream Water Right Act.  Since the Instream Water Right Act was adopted in 1987, the Department has converted over 500 minimum perennial stream flows to instream water rights, and has issued over 900 instream water rights based on state agency applications.  Additionally, Oregon leads the country in the flow restoration, with over 1,000 instream leases, instream transfers, and allocations of conserved water restoring streamflows for fish and wildlife, recreation, and pollution abatement.  For more information, visit the Department's flow restoration website at http://www.oregon.gov/OWRD/mgmt_instream.shtml.
Position Updates: Mike Reynolds left the Department June 30, 2007 to pursue other opportunities.  Mike was the Protest Coordinator for the Department.  The Department is currently recruiting for this position.  The Department’s Dam Safety Coordinator, John Falk, left the Department July 31, 2007. The Department is currently in the recruitment process to fill this position.  John is now employed with the State of Idaho as the State Dam Safety Engineer.  April Snell, Sea Grant Fellow, for the Department, has completed her internship, and recently has accepted a job with the Oregon Water Resources Congress.  Kimberly Grigsby, Policy Analyst with the Department, will be leaving on September 4, 2007.  Kimberly will pursue new avenues with GIS Water Solutions in Corvallis.  Nicole Charlson, Executive Support for the Technical Services Division has accepted a job with ODOT, Nicole will be leaving the Department on August 24, 2007.  

Ray Williams Confirmation:  On June 8, 2007, the Senate confirmed Ray Williams to the Oregon Water Resources Commission.  Commissioner Williams represents the East side at large and is from the Milton-Freewater area.

CTUIR Meeting:  On July 11, 2007, Director Ward and Kimberly Grigsby attended a meeting with representatives from the Confederated Tribes of the Umatilla Indian Reservation and Westland Irrigation District.  The meeting was held to discuss issues related to the work of the federal water rights assessment team and federal water supply study team.
Klamath Compact Commission:  On July 12, 2007, Director Ward attended the Klamath Compact Commission meeting in Klamath Falls.  Director Ward represented Oregon and gave an activity update at the meeting.  Pablo Arroyave and Jon Hicks gave an update on the Long Lake Storage Project.  Also in attendance were Greg Addington, Klamath Water Users Executive Director and Deb Crisp, Chairman of the Klamath River Compact Commission.

16th Annual Oregon Water Law Conference:  The Department will co-sponsor the 16th Annual Water Law Conference in Portland, Oregon, which is scheduled to take place November 1 and 2, 2007.  The conference will include panel presentations on  legislative concepts related to water use measurement, the Columbia River, regulation of exempt wells, and a panel discussing land use and water issues related to development pressures.   

II.
Commission Follow Up

Measure 37 Update: The Department has not received any new Measure 37 claims since last reporting to the Commission.  Two of the Department’s denials have been appealed to circuit court, but neither case has been heard.

III.
Litigation Update 
Fort Vannoy Irrigation Dist. v. WRC (Oregon Court of Appeals)  This case stems from a contested case on a water right transfer that was protested by Fort Vannoy Irrigation District.  The Commission denied Fort Vannoy’s exceptions to the Proposed Order on July 29, 2005.  Fort Vannoy then filed a request for judicial review with the Court of Appeals.  Oral arguments before the Court of Appeals were heard on April 12, 2007. 

The Court of Appeals filed a ruling on July 11, 2007.  The Court concluded that an irrigation district in whose name a water right certificate is issued is the holder of a water use subject to transfer.  The Court noted that the district whose name is on the certificate may seek a change in a diversion point under ORS 540.510.  The Court further concluded that Fort Vannoy Irrigation District was not the applicant for the proposed changes to Certificates 8942 and 8943.  The case was reversed and remanded for reconsideration.

Department staff are meeting with the Appellate Division of the Attorney General’s office to discuss the issues raised in the ruling and to decide what action, if any, is appropriate. 

Harrington I (Oregon Court of Appeals)  This case is related to the denial of water right applications requesting to store water in the Big Butte Creek basin in southern Oregon.  This basin was classified for the exclusive use of the City of Medford by the Oregon Legislature in 1925.  The Jackson County Circuit Court ruled in the Department’s favor.  Subsequently, an appeal was filed with the Oregon Court of Appeals.  

Harrington II (Oregon Court of Appeals)  This case is related to actions of the watermaster in regulating the water being stored in the Harrington reservoirs without benefit of a water right.  The Jackson County Circuit Court again ruled in favor of the Department.  This case has also been appealed to the Oregon Court of Appeals.

Oral argument for the combined Harrington I & II is scheduled before the Court of Appeals on August 21, 2007. 

Harrington III (Federal Court)  This is a “1983” discrimination filing in Federal Court.  Harrington is alleging that the Department has acted to discriminate against him in his efforts to obtain legal authorization for the reservoirs that are on his property.  The Department has invested considerable staff hours responding to requests of discovery.  Additionally, several staff have been deposed.  Oral arguments on the State’s motion for Summary Judgment were heard on August 1, 2007  The Court has not yet issued its decision.

Micke v. WRD (Marion County Circuit Court)  This case relates to the storing of water in a reservoir without benefit of a water right permit.  The reservoir in question is located within the Goose and Summer Lake Basin in Lake County.  In 2002, the watermaster determined that water was being stored in the reservoir without benefit of a water right.  He contacted the Mickes and instructed them to release the water from the reservoir.  The Water Resources Department subsequently received a water right application to store water in the Micke’s reservoir.  The Lakeview Water Users Association filed a protest to the water right application’s Proposed Final Order (PFO). The protest has not been resolved.  Mickes are working with the protestants to resolve the protest.  

In March of 2007, it was discovered that Mickes were once again storing water in the reservoir. The Mickes were served with a Notice of Violation (NOV) for storing water without benefit of a water right.  The Mickes filed for Judicial Review of the Notice of Violation in Marion County Circuit Court.  After this action was filed butbefore it was served on the Department, a Notice of Assessment of a civil penalty was issued.

The Mickes requested a meeting to resolve this matter.  Following the meeting, the Mickes opened the outlet of the reservoir and released the stored water.  The Department subsequently withdrew the Notice of Assessment.  The request for Judicial Review is still pending.

Noble v WRD (Lytle) (Clackamas County Circuit Court)  The Nobles are seeking Judicial Review of several water right applications (and permits) for some small reservoirs in the Beaver Creek basin in Clackamas County.  Three different ownerships are involved.  The issues in the three cases are similar.  The Department filed a motion to consolidate the cases, which was denied by the Circuit Court.  The Department has responded to public information requests, requests for depositions of several Department staff and participated in settlement discussions with the Nobles and the applicants.  The parties in the Martin case have entered into a settlement agreement and that case has been dismissed by the Circuit Court.  No trial dates have been set to deal with the Lytle or Vityuk matters.

Noble v WRD (Martin – Beaver Lake Nursery) (Clackamas County Circuit Court)

(See Noble Lytle)

Noble v WRD (Vityuk) (Clackamas County Circuit Court)

(See Noble Lytle)

IV.
Commission/Board Schedules 
Location
   
Date

Environmental Quality Commission 



NW Region

Oct. 18-19

Oregon Watershed Enhancement Board


LaGrande

Sept. 18-19

Land Conservation and Development Commission 

Enterprise

Oct. 3-5

Parks and Recreation Commission
Bend

Sept. 20

Fish and Wildlife Commission
Klamath Falls

Sept. 6-7

State Land Board
TBA


Oct. 9

Board of Forestry
Salem

Sept. 5-6

Board of Agriculture 
Pendleton

Sept. 10-11

Dept. of Geology and Mineral Industries 
Klamath Falls

Sept. 6
