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MEMORANDUM
TO:

Water Resources Commission


FROM:
Phillip C. Ward, Director
SUBJECT: 
Agenda Item F, August 30, 2007  


Water Resources Commission Meeting

Request for an Exception to the Willamette Basin Program by Portland General Electric Company (PGE) pursuant to ORS 536.295

I. 
Issue Statement
Under ORS 536.295, the Water Resources Commission may, under certain circumstances, allow the Department to consider an application to appropriate water for a use not classified as an allowable use by the applicable basin program.  Portland General Electric Company (PGE) has requested an exception to the Willamette Basin Program (Attachment 1) based on one or more criteria provided in the statute. (ORS 536.295(1), provided in Attachment 2)
This report summarizes the information provided by the applicant, and evaluates the request against statutory criteria and rules of the Commission.  The question before the Commission is whether to allow the Department to consider new hydroelectric use under the application for reauthorization even though the “hydroelectric use” is not classified under the basin program. If the exception is granted, the reauthorization will then be reviewed in the same manner as any other reauthorization of a major hydroelectric project.

II.
Background
Basin programs are administrative rules adopted by the Commission that prescribe allowable uses of water. The act of specifying the allowable future beneficial uses is called “classification” and is authorized under ORS 536.340. Classifying beneficial uses in a basin program involves analysis of basin-specific data and substantial public involvement. However, under ORS 536.295 the Commission may allow the Department to consider an application for a use not classified in a basin program if the use meets one or more of the criteria in ORS 536.295 (1). The Commission also must evaluate whether the proposed use is consistent with the general policies of the applicable basin program. 

Commission approval of a request for an exception to a basin program allows the Department to consider an application to appropriate water for a purpose not classified as allowable by the subject basin program.  This does not guarantee that a water right will be issued, or if it were issued, how it would be conditioned.  In approving a basin program exception, the Commission allows the Department to consider the application, or in this case, the reauthorization, notwithstanding the basin program classification. All other aspects of the reauthorization review process remain the same.  If the Commission does not grant a request for a basin program exception, the reauthorization is still processed but will likely be limited to previously authorized uses. 

The hydroelectric statutes provide for enlargement of the water right at the time of relicensing. The priority date for the new portion of the right is the date of notice of intent of reauthorization. (ORS 543A.145(3), provided in Attachment 2.) 
PGE is requesting reauthorization of water uses under three hydroelectric licenses and enlargement of the water use in the Willamette Basin.  The priority date for the water associated with the enlargement will be the date of their notice of intent to reauthorize, October 22, 1998.

The Willamette Basin Program does not include power use from tributaries of the Clackamas River above the North Fork Reservoir as a classified use, nor does the program provide for year-round power uses downstream of the North Fork Reservoir.
PGE has submitted an application to combine its pre-1909 claims under Surface Water Registrations SWR 386, 387, and 388 with uses allowed under three existing licenses into one water right describing the entire project.   The pre-1909 claims would be duplicated with the new water right to ensure that water is authorized for the entire project.  After an adjudication is completed to determine pre-1909 water rights for the Clackamas River, the junior rights that duplicate any of PGE’s adjudicated pre-1909 water rights will be cancelled.  

In addition, PGE will assign a portion of flows under its pre-1909 power claim to instream uses in the Oak Grove Fork in exchange for a new water right for power generation.  The new water right would have a priority date of October 22, 1998.

Finally, the application requests additional water that can be used to increase generation through upgraded turbines when water is available during high flow periods.

PGE provided the Department with a basin program exception request on July 10, 2007, for these three types of enlargements.  PGE requests that the exception allow the entire project to operate a full 12 months of each year.
III.
Discussion
PGE requests exceptions based on the following criteria in ORS 536.295, which allow the Commission to grant an exception if the use:

(a)
Will be of short duration during each year;


(c) 
Is largely non-consumptive in nature and not likely to be regulated for other water rights;


(f) 
Will provide a public benefit such as riparian or watershed improvement; or

(g) 
Is of an unusual nature not likely to recur in the basin, and unlikely to have been within the uses considered by the commission in classifying the uses presently allowed in the applicable basin program. 
PGE’s request for a basin exception has been prepared as part of a comprehensive settlement agreement among 33 parties involved in the federal and state hydroelectric relicensing process.  In unadjudicated stream basins, such as the Clackamas River basin, it is a fairly common practice for water users to apply for a permit for water use that duplicates a pre-1909 claim to water use.  This ensures that water use may continue under state law if the claim is denied in the adjudication.  At the time a final decree is issued the duplicate junior rights are cancelled. 
First, the Department agrees that the duplication of a pre-1909 hydroelectric claim is of an unusual nature not likely to recur in the basin and was not likely considered by the Commission at the time of the adoption of the basin program.  In addition, if the hydroelectric use is allowed to be duplicated in a new water right, it will not add to the consumptive use of water in the basin.  The water use is not likely to be regulated for other water rights.  

The Department also agrees that PGE’s assignment of a portion of SWR 387 to instream flows, and the replacement of those assigned flows with water having an October 22, 1998 priority date will provide a public benefit by offering a more senior priority for instream flows if SWR 387 is approved in a future adjudication.

Finally, the Department agrees that the time for using the additional water during high flow periods through more efficient turbines would be of short duration annually.

In addition to the above justifications, in areas without by-pass reaches the uses are also largely non-consumptive and not likely to be regulated for other water rights.  

Additional details regarding these justifications for exceptions are included in Attachment 3.  A reference map of the project area is included in Attachment 4.
ORS 536.295(4) requires the Commission to also evaluate whether the proposed use is consistent with the general policies of the Willamette Basin Program (provided in Attachment 5).  PGE suggests that the project is consistent with the above general policies of the Willamette Basin Plan because of the potential long-term public benefits for enhanced protection of instream water rights by assigning portions of PGE’s pre-1909 claims for that purpose.  To the extent that additional water is authorized for increased power production, the proposed use is consistent with the balance between economic use and instream protection reflected in the general policies. 
IV. Conclusion

To approve a basin program exception request under ORS 536.295, the Commission must find that the request meets one or more statutory criteria and the proposed use is consistent with the general policies of the applicable basin program. Based on the information provided, staff conclude that the basin program exceptions submitted by PGE meet at least one of the criterion under ORS 536.295 and that the proposed uses are consistent with the general policies of the Willamette Basin Program.

V. 
Alternatives
The Commission may consider the following actions: 

1.
Approve the request by PGE for basin program exception.
2.
Deny the request by PGE for a basin program exception.

3.
Take no action and direct staff to continue to work with the applicant.

VI. 
Recommendation
The Director recommends Alternative 1, that the Commission approve the request by PGE for exception to the Willamette Basin Program.
Attachments:

1. PGE request for exception to Willamette Basin Program

2. ORS 536.295 and 543A.145(3) 
3. Expanded exception analysis 

4. Clackamas project map

5. General Policies of Willamette Basin Program
