Attachment 3
Expanded Exception Analysis
PGE is applying to reauthorize its entire Clackamas hydroelectric project as shown on the attached map (Attachment 4).  PGE’s exception request pertains to multiple project facilities.  Described below are the justifications for the basin program exceptions requested by PGE at each facility.  For some facilities, multiple new uses of water have required more than one rationale to a basin program exception.  In those circumstances, the rationales are divided by the type of use.  The Department’s analysis is provided for each portion of the exception request.

1. 
Oak Grove Development

a)
Pre-1909 claim
Water for the Oak Grove Development is used under a pre-1909 claim (SWR 387).  PGE’s request to divert 602.5 cfs of water for power, fire protection and station use at the Oak Grove powerhouse, and to store 300 acre feet in Lake Harriet duplicates its pre-1909 claim.  This request would not increase water use compared to current practice.  To the extent that this claimed right is decreed in a future adjudication, the junior water rights shall be canceled and a new hydroelectric certificate issued to the end of the license term.  The water use allowed at any time would not exceed the total plant capacity allowed at the Project as of the date of relicensing.

PGE requests that the application duplicating SWR 387 be granted an exception to the basin program based on ORS 536.295 (1)(g) (The use is of an unusual nature not likely to recur in the basin, and unlikely to have been within the uses considered by the commission in classifying the uses presently allowed in the applicable basin program).  PGE suggests the duplicative, and not additive, nature of the hydroelectric use is of an unusual nature not likely to recur in the basin, and unlikely to have been within the uses considered by the commission in classifying the uses presently allowed in the basin program.

Analysis:  The Department agrees that the duplication of a pre-1909 hydroelectric claim is of an unusual nature not likely to recur in the basin and was not likely considered by the Commission at the time of the adoption of the basin program.  In addition, if the hydroelectric use is allowed to be duplicated in a new water right, it will not add to the consumptive use of water in the basin.  The water use is not likely to be regulated for other water rights.  

b)
Replacing water assigned to instream uses

Water diverted from Lake Harriet bypasses about 5 miles of the Oak Grove Fork and 5 miles of the Clackamas River before it returns to the Clackamas below the Oak Grove powerhouse.  Under the new license, PGE will increase flows in the Oak Grove bypass reach, and will pass additional flows at times of winter flooding and snowmelt runoff to reflect natural conditions.  PGE has also agreed to assign a portion of its pre-1909 water claim to instream uses.  This assignment will ensure that instream flows will have a senior priority date compared to existing and future uses. 

PGE requests water for power purposes with a 1998 priority date, to replace water from the pre-1909 claim under SWR 387 that will be assigned to instream uses in the bypass reach from Lake Harriet to the Oak Grove Powerhouse.  The Clackamas Settlement Agreement set out instream flows  in the amounts of:  70 cfs from January 1 to March 31, 80 cfs from April 1 to September 30, 100 cfs from October 1 to October 15, 80 cfs from October 16 to December 15, and 70 cfs from December 15 to December 31. 

PGE requests an exception to the basin program for this right based on ORS 536.295(1)(f) (the use will provide a public benefit such as riparian or watershed improvement).  PGE suggests the use will provide a public benefit by offering a more senior priority for instream flows.

Analysis:  The Department agrees that PGE’s assignment of a portion of SWR 387 to instream flows, and the replacement of those assigned flows with water having an October 22, 1998, priority date will provide a public benefit by offering a more senior priority for instream flows if SWR 387 is approved in a future adjudication.
2. 
North Fork Development (increased capacity)

Water is stored in the North Fork reservoir and is used in the powerhouse at the base of the dam.  A more efficient turbine, with greater hydraulic capacity, has been installed at the powerhouse.  This will enable the project during times of peak flows to use an additional 654 cfs of water.  During the past 35 years, flows greater than the 5400 cfs currently allowed by water rights for the North Fork Project have occurred 9.6% of the time in the Clackamas River at River Mill.  At these times, water from the North Fork reservoir must spill over the top of the dam.  If turbine capacity is increased to 6054 cfs, then spill will occur about 7.4% of the time.  All Clackamas River flows through the North Fork Reservoir and powerhouse go directly back into the Clackamas River and are available for other downstream uses.

PGE requests an exception to the basin program for the right to 654 cfs of additional water at the North Fork Powerhouse based on ORS 536.295(1)(a) (the  use will be of short duration each year), and ORS 536.295(1)(c) (the use is largely non-consumptive and not likely to be regulated for other water rights.)

Analysis:  The Department agrees that the time for using the additional flows would be of short duration annually, and the flow of water through the North Fork powerhouse is largely non-consumptive and not likely to be regulated for other water rights.

3. 
Faraday Development


a)
Pre-1909 claim
About one-half of the water in the Faraday Development is used under a pre-1909 claim (SWR 388).  PGE’s request of 2370 cfs of water is a duplication of its existing claim and would not modify current practices.  To the extent that the claimed right is decreed in a future adjudication, the junior water rights shall be canceled and a new hydroelectric certificate issued for the remainder of the license term.  The water use allowed at any time would not exceed the total plant capacity allowed at the Project as of the date of relicensing.
PGE requests that the application duplicating SWR 388 be granted an exception to the basin program based on ORS 536.295 (1)(g) (the use is of an unusual nature not likely to recur in the basin, and unlikely to have been within the uses considered by the commission in classifying the uses presently allowed in the applicable basin program).   PGE suggests the duplicative, and not additive, nature of the hydroelectric use is of an unusual nature not likely to recur in the basin, and unlikely to have been within the uses considered by the commission in classifying the uses presently allowed in the applicable basin program.

Analysis:  The Department agrees that the duplication of a pre-1909 hydroelectric claim is of an unusual nature not likely to recur in the basin and was not likely considered by the Commission at the time of the adoption of the basin program. In addition, if the hydroelectric use is allowed to be duplicated in a new water right, it will not add to the consumptive use of water in the basin.  The water use is not likely to be regulated for other water rights.

b)
Increased capacity

A more efficient turbine with increased hydraulic capacity has been installed at the Faraday powerhouse.  Existing water right claims or permits provide for 5020 cfs capacity. The more efficient turbine will enable the project to use an additional 684 cfs of water at times of peak flows.  

Water diverted at the Faraday diversion dam, bypasses about 2.3 miles of the Clackamas River before it returns below the Faraday powerhouse to Estacada Lake.  Under the new license, PGE will increase flows in the Faraday bypass reach to 270 cfs.  When flows are greater than 5270 cfs, PGE will first pass additional flows to meet the state’s instream water right of 400 or 640 cfs.  Then it will increase flows through the turbines to a maximum capacity of 5704 cfs. 

Since water year 1970, flows greater than 5660 cfs have occurred 8.7% of the time on the Clackamas River at River Mill.  At these times PGE would be able to increase flows through the turbines up to the capacity of the plant.   Flows greater than 6344 cfs would again spill over the diversion dam.  Those flows occurred 6.7% of the time on the Clackamas River at River Mill.  Thus, the time for using these additional flows would be of short duration during each year.  

PGE requests an exception to the basin program for the right to 684 cfs of additional water at the Faraday Powerhouse based on ORS 536.295(1)(a) (the  use would be of short duration each year).

Analysis:  The Department agrees that the time for using the additional flows would be of short duration each year.

4. 
River Mill Development (pre-1909 claim)

Most of the water used in the River Mill Development is under a pre-1909 claim (SWR 386).  The request for 4641 cfs of water duplicates PGE’s pre-1909 claim and would not increase water use compared to current practice.   To the extent that the claimed right is decreed in a future adjudication, the junior water rights shall be canceled and a new hydroelectric certificate issued to the end of the license term.  The water use allowed at any time would not exceed the total plant capacity allowed at the Project as of the date of relicensing.

PGE requests that the application duplicating SWR 386 be granted an exception to the basin program based on ORS 536.295 (1) (c) (the use is largely non-consumptive and not likely to be regulated for other water rights), and ORS 536.295(1)(g) (the use is of an unusual nature not likely to recur in the basin, and unlikely to have been within the uses considered by the commission in classifying the uses presently allowed in the applicable basin program).

Analysis:  The Department agrees that the flow of water through the powerhouse is largely non-consumptive and not likely to be regulated for other water rights.  The Department also agrees that the duplication of a pre-1909 hydroelectric claim is of an unusual nature not likely to recur in the basin and was not likely considered by the Commission at the time of the adoption of the basin program.

