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MEMORANDUM

TO:


Water Resources Commission

FROM:

Phillip C. Ward, Director
SUBJECT:

Agenda Item G, August 30, 2007




Water Resources Commission Meeting

Consideration of Exceptions and Issuance of Final Order on Notice of Assessment of Civil Penalty for John C. Webber, Jr. 

I. Issue Statement

The Commission is asked to consider exceptions filed by John C. Webber, Jr. to a Proposed Order resulting from a contested case hearing regarding an enforcement action for using water without the benefit of a water right.  

II. Background

This proceeding was initiated by field staff during water use regulation activities in the Prineville area.  Voluntary compliance was requested but was not obtained; therefore, a Notice of Violation was issued to the John C. Webber, Jr., Testamentary Trust, Thomas La Follett, Trustee, and Becky Jones, Successor Trustee (Trust).  The watermaster did not obtain compliance resulting in the November 4, 2005, Notice of Assessment of Civil Penalty; Proposed Order and Opportunity for Hearing (Notice) being served on Trust.  On November 8, 2005, a request for hearing was filed with the Department and on December 8, 2005, the Department referred the matter to the Office of Administrative Hearings (OAH).

A contested case hearing was held on April 20, 2006 at the Department’s office in Salem, Oregon.  Administrative Law Judge (ALJ) Dove L. Gutman of the OAH presided.  John C. Webber, Jr. (Respondent) appeared and testified on his own behalf as the appropriator and water users of the water right for the property described in the Notice.  The Department was represented by Juno Pandian, Agency Representative.  Jeremy Giffin, District 11 Watermaster, testified as a witness on behalf of the Department.  The record closed at the conclusion of the hearing.

On June 6, 2006, ALJ Gutman issued a Proposed Order.  On June 9, 2006, a corrected Proposed Order was issued to reflect the accurate language for administrative review.  On July 3, 2006, Respondent timely filed exceptions to the Proposed Order.   

III. Proposed Order

The issues identified for hearing were (1) Whether Respondent is in violation of ORS 537.535(2) and OAR 690-250-0050(1)(a), for irrigating approximately three acres without benefit of a water right and; (2) whether civil penalties in the amount of $3,000 should be assessed.

In her Corrected Proposed Order (Attachment 1), ALJ Gutman found that: (1) The Department had established that John C. Webber was in violation of ORS 537.535(2) and OAR 690-250-0050(1)(a), for irrigating approximately three acres without benefit of a water right; and (2) it was reasonable to assess civil penalties in the amount of $3,000 for violation of OAR 690-250-0050, (Controlling waste and unlawful use of water).

IV. Exceptions

Mr. Webber timely filed exceptions to the Corrected Proposed Order on July 3, 2006, arguing that his water use is exempt under ORS 537.545(1)(d), which allows ground water use for single or group domestic purposes in an amount not exceeding 15,000 gallons a day (Attachment 2).  Mr. Webber claims that his exempt use is consistent with the statute because he has never exceeded ½ acre of irrigation in a 24 hour period.  Respondent went on to argue that OWRD “went beyond” the statute when it added up the acres he irrigated on successive days to arrive at a total of three acres being irrigated because nothing in the statue prohibits moving the water from one place to another.    
Irrigation of alfalfa is not, however, an exempt use of ground water allowed by ORS 537.545(1) or ORS 537.545(1)(d).  Mr. Webber’s use of water for irrigation is not an exempt domestic use of ground water use.  “Domestic” use does not include irrigation (OAR 690-300-0010(14).
   Accordingly, he is not entitled to use up to 15,000 gallons per day in a 24 hour period as an exempt domestic use, regardless of whether or not he limits this irrigation to 1/2 acre over a 24 hour period. 

Additionally, contrary to Mr. Webber’s assertions, a water user may not move the place of use of a water right every 24 hours.  ORS 537.705 mandates that all ground water used in the state for any purpose must “remain appurtenant to the premises upon which it is used and no change in use or place of use of any ground water for any purpose may be made without compliance with a procedure as nearly as possible like that set forth in ORS 540.520 and 540.530.”  An exempt ground water user must designate the parcel or parcels that will be irrigated and cannot change the appurtenant ½ acre parcel on consecutive days.  
Consequently, Mr. Webber’s use of water to irrigate three acres of alfalfa is not an exempt domestic use.  Additionally, although not argued, irrigation of alfalfa is not consistent with the exemption allowing watering 1/2 acre of lawn or noncommercial garden.  Mr. Webber did not have a water right to irrigate the three acres of alfalfa and so is in violation of ORS 537.535.

V. Alternatives

1. Deny Mr. Webber’s exceptions and issue a Final Order that is consistent with the Draft Final Order as provided in Attachment 3.

2. Request staff to gather additional information and report back to the Commission at its November meeting.

VI. Recommendation

The Director recommends the Commission adopt Alternative 1 to deny Mr. Webber’s exceptions and issue a Final Order that is consistent with the Draft Final Order attached.

Attachments:
1. ALJ’s Corrected Proposed Order

2. John C. Webber, Jr.’s Exceptions

3. Draft Final Order
Juno Pandian

(503) 986-0852






� 	“‘Domestic Water Use’ means the use of water for human consumption, household purposes, domestic animal consumption that is ancillary to residential use of the property or related accessory uses.” OAR 690-300-0010(14).





