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I.
HISTORY OF THE CASE

On November 4, 2005, the Oregon Water Resources Department (Department) served a Notice of Assessment of Civil Penalty; Proposed Order and Opportunity for Hearing (Notice) on the John C. Webber, Jr., Testamentary Trust, Thomas La Follett, Trustee, and Becky Jones, Successor Trustee.  On November 8, 2005, a request for hearing was filed with the Department and on December 8, 2005, the Department referred the matter to the Office of Administrative Hearings (OAH). 

A contested case hearing was held on April 20, 2006, at the Department’s offices in Salem, Oregon.  Administrative Law Judge (ALJ) Dove L. Gutman of the OAH presided.  John C. Webber, Jr., (Respondent) appeared and testified on his own behalf as the appropriator and water user of the water right for the property described in the Notice.  The Department was represented by Juno Pandian, Agency Representative.  Jeremy Giffin, District 11 Watermaster, appeared as a witness on behalf of the Department and testified.  The record closed at the conclusion of the hearing on April 20, 2006.

On June 6, 2006, the ALJ issued a Proposed Order and on June 9, 2006, issued a corrected Proposed Order to reflect the accurate language for administrative review. On July 3, 2006, Respondent timely filed exceptions to the Proposed Order.

The Oregon Water Resources Commission (OWRC) herein rules on Respondent’s exceptions and modifies the Proposed Order as described in Section IV.

II.
ISSUES
(1) Whether Respondent is in violation of ORS 537.535(2) and OAR 690-250-0050(1)(a), irrigating approximately three acres without benefit of a water right.   

(2) Whether civil penalties in the amount of $3,000 should be assessed.

III.
EVIDENTIARY RULINGS

Exhibits A1 through A9, submitted by the Department, and Exhibits R1 through R7, submitted by Respondent were admitted into evidence without objection.

IV.
MODIFICATIONS TO THE ADMINISTRATIVE LAW JUDGE’S PROPOSED ORDER PURSUANT TO ORS 183.650 AND
OREGON ADMINISTRATIVE RULE (OAR) 137-003-0665


The changes to the Proposed Order made in this Final Order clarify who is the Respondent in this proceeding and thus eliminates the possibility that a default order may be issued as stated in the Proposed Order.  The final order makes these modifications by clarifying the ALJ’s Findings of Fact to provide that Respondent John C. Webber appeared at the contested case hearing on behalf of himself, a water user using water on the property described in the Notice.  The modifications are indicated as below (deletions in strikethrough, additions in bold), followed by an explanation of why the modification is made. 

The final order also clarifies the size of the parcel described in the Notice as well as clarifying what portions of the land at issue were irrigated to grow alfalfa and that irrigation is necessary for alfalfa to appear green.  The modifications are indicated as below (deletions in strikethrough, additions in bold), followed by an explanation of why the modification is made. 


The final order also clarifies the ALJ’s finding of fact to specify that Respondent’s water use if left uncorrected would cause substantial harm to neighboring water users who rely on the same well used by Respondent. The modifications are indicated as below (deletions in strikethrough, additions in bold), followed by an explanation of why the modification is made. 


The final order modifies the proposed order regarding rulings on Respondent’s prehearing motions. The OWRC agrees with the ALJ’s conclusions with regard to the disposition of Respondents’ motions, the final order clarifies the authority for these determinations and provides additional analysis.  


The final order modifies the opinion section to add an analysis of why irrigation of alfalfa is not an exempt use pursuant to ORS 537.545 and addresses the arguments made by Respondent in his exceptions.

Finally, the final order modifies the civil penalty discussion to clarify the OWRC’s authority for applying the repeat factor.
 V.
MODIFICATIONS TO PROPOSED FINDINGS OF FACT


(1)
Proposed Finding of Fact #1. John C. Webber, Jr., Testamentary Trust (Respondent), is the record owner of the property located at Township 16 South, Range 16 East, Section 13, NW ¼, Tax Lot 600, Crook County, Oregon.  John C. Webber, Jr., (Mr. Webber Respondent), has leased and operated the property from Respondent the Trust since November 1, 2003.  There is a well located on Respondent’s property that is shared by two other property owners.  Respondent irrigated approximately three acres of alfalfa using water from the shared well.  Respondent does not have a water right from the State of Oregon to irrigate the property in question. (Exs. A3 at 7, R7; Test. of Mr. Webber; Test. of Mr. Giffin.) Reason for modification of finding of fact:  The ALJ’s proposed finding of fact did not address that Respondent appeared at the contested case hearing on behalf of himself as the water user and lessee of the property upon which unlawful water use occurred.  


(2)
Proposed Finding of Fact #2.  No modification (incorporated into agency finding of fact #2.)

(3) 
Proposed Finding of Fact #3. No modification (incorporated into agency finding of fact #3.)

(4)
Proposed Finding of Fact #4. No modification (incorporated into agency finding of fact #4.)

(5)
Proposed Finding of Fact #5. No modification (incorporated into agency finding of fact #5.)

(6)  
The parcel of land described in the Notice constitutes 4.83 acres located near Prineville Oregon.  Two other water users share this well. Within the 4.83 acre parcel, Respondent irrigated approximately three acres of alfalfa.  In addition, Respondent also irrigated a landscaped yard consisting of 40 pine trees, 36 Androscoggin, 16 Junipers, 2 Maple trees and 6 fruit trees.  In the arid area in and around Prineville, Oregon, during the months of July and August, alfalfa will only appear green if an area it is being irrigated, it will be green in color. (Test. of Mr. Giffin; Test. of  Mr. Webber.)
 Reasons for modification of finding of fact: The proposed order did not find that Respondent was irrigating alfalfa although the testimony in the record establishes this by a preponderance of evidence.  The proposed order did not specify that in arid areas such as Prineville, Oregon during the summer months, vegetation such as alfalfa will not appear green unless it is irrigated.  The proposed order did not provide the total acreage of the property described in the notice, which is relevant to a determination of how many acres were irrigated without a water right.

(7)
Proposed Finding of Fact #6.  No modification (incorporated into agency finding of fact #6.)

(8)
 Proposed Finding of Fact #7.  No modification (incorporated into agency finding of fact #7.)

(9)
Proposed Finding of Fact #8.  No modification (incorporated into agency finding of fact #8.)

(10)
On July 21, 2005, Mr. Giffin issued a second Notice of Violation to Becky Jones, Successor Trustee of Respondent.  The Notice of Violation alleged that irrigation in excess of one-half acre of property without benefit of a water right was taking place on Respondent’s property.  The Notice of Violation gave Respondent until July 28, 2005, to correct the violation. (Ex. A6.) Reason for modification of finding of fact:  The ALJ’s proposed finding of fact mistakenly names the Respondent as the previous trustee and mistakenly names the Trust as the Respondent in this matter.

(11)
Proposed Finding of Fact #9.  No modification (incorporated into agency finding of fact #9.)

(12)
On November 4, 2005, the Department issued a Notice of Assessment of Civil Penalty; Proposed Order and Opportunity for Hearing to the Trust Respondent, alleging that Respondent was irrigating approximately three acres of land was being irrigated without benefit of a water right.  The Department assessed a civil penalty in the amount of $3,000. (Ex. A3.) Reason for modification of finding of fact:  The ALJ’s proposed finding of fact asserts that the Trust is the Respondent as opposed to John C. Webber who leased the property at issue from the Trust, and as a resident of this property, was using the water from the well to irrigate approximately three acres of land.  

(13)
At some point, Mr. Webber limited his irrigation to one-third acre, but moved the irrigation around Respondent’s the property. (Test. of Mr. Webber.)  Reason for modification of finding of fact:  The ALJ’s proposed finding of fact mistakenly identifies the Trust as the Respondent.

(14)
Proposed Finding of Fact #14.  No modification (incorporated into agency finding of fact #14.)

(15)
Sometime in 2005, Mr. Webber got into an argument with his neighbor and proceeded to irrigate Respondent’s the property described in the Notice 24 hours a day. (Test. of Mr. Webber.) Reason for modification: The ALJ’s proposed finding of fact mistakenly refers to the Trust as the Respondent.
(16) This is the first violation by Respondent of irrigating approximately three acres without benefit of a water right.  Water users sharing the well with Respondent complained that Respondent’s continued use of water Respondent’s violation, if uncorrected, could cause substantial harm. The violation is a Class I, moderate violation. (Exs. A3, A4. Test. of Mr. Giffin.)

VI.
AGENCY’S FINDINGS OF FACT
1.
John C. Webber, Jr., Testamentary Trust, is the record owner of the property located at Township 16 South, Range 16 East, Section 13, NW ¼, Tax Lot 600, Crook County, Oregon.  John C. Webber, Jr., (Respondent), has leased and operated the property from the Trust since November 1, 2003.  There is a well located on Respondent’s property that is shared by two other property owners.  Respondent irrigated approximately three acres of alfalfa using water from the shared well.  Respondent does not have a water right from the State of Oregon to irrigate the property in question. (Exs. A3 at 7, R7; Test. of Mr. Webber; Test. of Mr. Giffin.)
2.
On September 9, 2004, a complaint was made to the Department regarding Mr. Webber’s irrigation without a water right.  On that date, Jeremy Giffin, District 11 Watermaster, drove to Respondent’s property and observed irrigation of approximately three acres without a water right.  Mr. Giffin spoke with Mr. Webber regarding the illegal use. (Ex. A4.)

3.
On September 13, 2004, Mr. Giffin sent a letter to Respondent that described the law and indicated that Respondent may water up to one-half acre of non-commercial lawn and garden and use up to 15,000 gallons a day for domestic purposes from a well.  (Ex. A7 at 4.)
4.
On September 28, 2004, Mr. Giffin stopped by Respondent’s property and spoke with Mr. Webber regarding the illegal irrigation.  Mr. Giffin informed Mr. Webber that he was only allowed to irrigate one-half acre.  Mr. Webber refused to comply. (Test. of Mr. Giffin; Ex. A8.)
5.
On July 5, 2005, after receiving more complaints, Mr. Giffin checked Respondent’s property and found irrigation of approximately three acres.  Mr. Giffin took pictures of the property from the public road that showed three acres of green area. (Test. of Mr. Giffin; Exs. A4, A9.)

6.
The parcel of land described in the Notice constitutes 4.83 acres located near Prineville Oregon.  Two other water users share the well.   Within the 4.83 acre parcel, Respondent irrigated approximately three acres of alfalfa.  In addition, Respondent also irrigated a landscaped yard consisting of 40 pine trees, 36 Androscoggin, 16 Junipers, 2 Maple trees and 6 fruit trees.  In the arid area in and around Prineville, Oregon, during the months of July and August, alfalfa will only appear green if it is being irrigated. (Test. of Mr. Giffin; Test. of  Mr. Webber.)


7.
On July 7, 2005, Mr. Giffin issued a Notice of Violation to Mr. La Follett, Trustee of Respondent.  The Notice of Violation alleged that irrigation in excess of one-half acre of property without benefit of a water right was taking place on Respondent’s property.  The Notice of Violation gave Respondent until July 17, 2005, to correct the illegal use. (Ex. A7 at 2.)
8.
On July 19, 2005, Mr. La Follett informed the Department that he was no longer the Trustee of Respondent. (Ex. A7 at 1.)
9.
On July 20, 2005, after receiving more complaints, Mr. Giffin checked Respondent’s property and found the unlawful irrigation without a water right was continuing.  Mr. Giffin took pictures of the property. (Exs. A4, A9.)
10.
On July 21, 2005, Mr. Giffin issued a second Notice of Violation to Becky Jones, Successor Trustee.  The Notice of Violation alleged that irrigation in excess of one-half acre of property without benefit of a water right was taking place on Respondent’s property.  The Notice of Violation gave until July 28, 2005, to correct the violation. (Ex. A6.)
11.
After receiving additional complaints, Mr. Giffin conducted field inspections of Respondent’s property on August 1, 2005, August 5, 2005, and August 12, 2005 that confirmed that approximately three acres were still being irrigated without benefit of a water right. (Exs. A3, A9.)

12.
On November 4, 2005, the Department issued a Notice of Assessment of Civil Penalty; Proposed Order and Opportunity for Hearing to the Trust, alleging that approximately three acres of land was being irrigated without benefit of a water right.  The Department assessed a civil penalty in the amount of $3,000. (Ex. A3.)
13.
At some point, Mr. Webber limited his irrigation to one-third acre, but moved the irrigation around the property. (Test. of Mr. Webber.)  
14. 
The one-half acre exemption is limited to one-half acre piece of property and cannot be moved around the remaining property.  (Test. of Mr. Giffin.)
15.
Sometime in 2005, Mr. Webber got into an argument with his neighbor and proceeded to irrigate the property described in the Notice 24 hours a day. (Test. of Mr. Webber.)
16.
This is the first violation by Respondent of irrigating approximately three acres without benefit of a water right.  Water users sharing the well with Respondent complained that Respondent’s continued use of water, if uncorrected, could cause substantial harm. The violation is a Class I, moderate violation. (Exs. A3, A4. Test. of Mr. Giffin.)

VII.
MODIFICATIONS TO THE PROPOSED ORDER REGARDING RULINGS ON PREHEARING MOTIONS

On March 23, 2006, Respondent filed a prehearing motion that contained several constitutional arguments.  Pursuant to OAR 137-003-0630(7) the ALJ ruled on the issues raised in Respondent’s prehearing motion at the beginning of the hearing on April 20, 2006.  The Proposed Order described each issue raised by Respondent in his prehearing motion and provided a determination of each issue.  The OWRC herein clarifies the basis of these determinations without changing the outcome of each determination.  

A.
Demand for Jury Trial


In his prehearing motion, Respondent requested a jury trial pursuant to his seventh and fourteenth amendment of the United States Constitution.  

At the hearing, the ALJ denied Respondent’s request and in the Proposed Order explained that the motion was denied because proceedings in administrative law are proceedings in equity and thus do provide a right to a jury trial.  

The OWRC agrees that no right to a jury trial exists for this contested case hearing with the following clarification.  The right to a jury trial exists only in “the classes of cases wherein the right was customary at the time the constitution was adopted.” Salem Decorating Center, Inc. v. Nat’l Council on Compensation Insurance, 116 Or App 166, 170 (1991) citing Cornelison v. Seabold, 254 Or 401 (1969). The issue in this proceeding is whether the OWRC may assess civil penalties for Respondent’s violation of ORS 537.535 (unlawful appropriation of ground water).  The OWRC is authorized to impose a civil penalty for violation of ORS 537.535 and has been further directed by the Oregon Legislature to impose civil penalties as provided by ORS 183.745. ORS 537.900(2); ORS 537.905.  ORS 183.745 provides a right to a contested case hearing only. ORS 183.745; FOPPO v. County of Marion, 93 Or App 93, rev den 307 Or 326 (1988); Bay River v. EQC, 26 Or App 717, rev den (1976).  Because the applicable statutes at issue here were established by the legislature in 1989, and because ORS 183.745 provides Respondent’s exclusive method for judicial review of the agency action, Respondent is not entitled to a jury to resolve this dispute. Salem Decorating Center, Inc. v. Nat’l Council on Compensation Insurance, 116 Or App 170.  
B.
Violation of 5th and 14th Amendment Rights


In his prehearing motion, Respondent argued that the State of Oregon has no legal right to claim ownership of water on private property.  Respondent also asserted that  Mr. Giffin conducted an illegal search of private property when he took pictures of the property.  Respondent argued that for these reasons his fifth and fourteenth amendment rights under the U.S. Constitution had been violated.  

The ALJ denied both of Respondent’s claims.   The OWRC agrees with the Proposed Order’s conclusions with the following clarifications.  First, in Oregon, all water, within the state from all sources belongs to the public. ORS 537.110.  Accordingly, all unappropriated water, even if it is unappropriated ground water underlying private property, belongs to the public. Id.   Ground water may not be used without a permit except for specific ground water uses which are exempted from the permit requirement. ORS 537.535; ORS 537.525; ORS 537.545.  The scope of this exemption as it applies to the facts in this case is discussed below.

Second, with regard to Respondent’s arguments regarding the pictures taken by Mr. Giffin; although watermasters are authorized to enter private property provided such entry is consistent with law, Respondent’s arguments regarding unlawful entry onto private property are immaterial in light of the evidence in the record.  The testimony of Mr. Giffin confirms that the pictures he took of Respondent’s property were taken from a public road where the irrigation that was occurring in the adjacent field was observable from the road. As such, the watermaster did not gain entry onto private property and no illegal search was conducted on private property. ORS 536.037; ORS 537.780; OAR 690-250-0090. State v. Dixton/Digby/Dixon, 307 Or 195, 204 (1988).
Respondent also argues that the watermaster conducted unlawful surveillance of Respondent’s property pursuant to a complaint and as a result both the watermaster and the complainant have committed conspiracy.  These arguments fail because contrary to Respondent’s assertions, watermasters are authorized to investigate and respond to complaints and are authorized to regulate unlawful water use. ORS 540.045; OAR 690-250-0110; OAR 690-250-0050.  In the case at hand, the watermaster investigated a complaint and upon an examination of water right records and observations of the water use made a determination that Respondent was appropriating water in an unlawful manner.  

Respondent’s due process rights are provided pursuant to ORS 183.745, wherein a person against whom a civil penalty is imposed is served with notice of the intended agency action and is provided an opportunity to request a contested case hearing. ORS 183.745.  A contested case means a proceeding before an agency in which the individual legal rights, duties or privileges of specific parties are determined after opportunity is provided for a party to appear and represent themselves, or be represented by an attorney. ORS 183.310; ORS 183.415.  At the hearing, parties may testify and submit evidence to an impartial decision maker, and are provided an opportunity for cross examination. Id.  In the case at hand, Respondent received notice of the proposed assessment of civil penalties, appeared at the contested case hearing and presented evidence and testimony and was afforded the right to cross-examine.  Respondent has been thus been provided notice and a meaningful opportunity to be heard. Bi-Metallic Investment Company v. State Board of Equalization, 239 U.S. 441, 445, 36 S. Ct. 141, 60 L. Ed. 372 (1915).
VIII.
CONCLUSIONS OF LAW


(1)
Respondent is in violation of ORS 537.535(2) and OAR 690-250-0050(1)(a), irrigating approximately three acres without benefit of a water right.


(2)
Civil penalties in the amount of $3,000 shall be assessed.

IX.
MODIFICATIONS TO OPINION


As stated above, all water within the state from “all sources of water supply belongs to the public.” ORS 537.110.  The Water Resources Commission is authorized to regulate ground water use in the State of Oregon, pursuant to ORS 537.505 to 537.795.  Except for those uses exempted under ORS 537.545, the use of ground water for any purpose, without a permit issued under ORS 537.625 or registration under ORS 537.605, is an unlawful appropriation of ground water.  ORS 537.535.  The Department is authorized to impose civil penalties for any unlawful water use.  ORS 536.900.


The Department has the burden of proving, by a preponderance of evidence, that Respondent irrigated approximately three acres without benefit of a water right. See ORS 183.450(2); Harris v. SAIF, 292 Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on the proponent of the fact or position); and Cook v. Employment Div., 47 Or App 437 (1980) (in absence of legislation adopting a different standard, the standard in administrative hearings is preponderance of the evidence).  Proof by a preponderance of evidence means that the fact finder is persuaded that the facts asserted are more likely true than false.  Riley Hill General Contractors v. Tandy Corp., 303 Or 390 (1989).  The Department has met its burden.

A.
The Water Use 

OAR 690-250-0050 is titled “Controlling Waste and Unlawful Use of Water” and provides, in relevant part:

(1) Unlawful use of water subject to corrective action by watermasters includes, but is not limited to, the following:

(a) Irrigating land without a right[.]

ORS 537.535 is titled “Unlawful use or appropriation of ground water, including well construction and operation” and provides:

(1) No person or public agency shall use or attempt to use any ground water, construct or attempt to construct any well or other means of developing and securing ground water or operate or permit the operation of any well owned or controlled by such person or public agency except upon compliance with ORS 537.505 to 537.795 and 537.992 and any applicable order or rule adopted by the Water Resources Commission under ORS 537.505 to 537.795 and 537.992.

(2) Except for those uses exempted under ORS 537.545, the use of ground water for any purpose, without a permit issued under ORS 537.625 or registration under ORS 537.605, is an unlawful appropriation of ground water.

OAR 690-260-0020 is titled “Violation Policy” and provides:

(1) Upon the Director’s own initiative, or in response to a complaint alleging violation of certain statutes, rules, orders, permit conditions or standards, the Director may investigate to determine if a violation occurred.

(2) If the investigation indicates a violation is occurring, or has occurred, the Director, following appropriate notice, may impose a civil penalty against the responsible party for the violation.  The Director bears the burden of proof to establish a violation.  Assessment of civil penalty shall not prevent the Director from taking other regulatory actions permitted by law.


Respondent does not have a water right to irrigate the property in question.  As such, if Respondent was lawfully using water, he was limited to any exemptions provided pursuant to ORS 537.545.   If Respondent was exercising an exempt ground water use pursuant to ORS 537.545(1)(b) he is limited to irrigation of lawn or noncommercial garden not exceeding one-half acre in area. ORS 537.545.  Specifically, ORS 537.545(1)(b) states:

(1) No registration, certificate of registration, application for a permit, permit, certificate of completion or ground water right certificate under ORS 537.505 to 537.795 and 537.992 is required for the use of ground water for:
* * *

(b) Watering any lawn or noncommercial garden not exceeding one-half 
acre in area;

ORS 537.545(1)(b).

The terms of this exemption are clarified in OAR 690-340-0010 as follows:
The statutory exemptions from permit requirements for use of groundwater include watering any lawn or noncommercial garden not exceeding 1/2 acre in area. Not more than 1/2 acre of lawn and noncommercial garden in total area may be irrigated through a group delivery system under such exemption. * * *

OAR 690-340-0010(1).


The record indicates that the parcel at issue comprises 4.83 acre and within those acres, Respondent irrigated approximately 3 acres of alfalfa.  The Proposed Order states that at the hearing Mr. Webber argued that at some point in time, he limited the irrigation to one-third acre, but moved it around the property.  The Proposed Order correctly found that irrigation is appurtenant to the area being irrigated so that Mr. Webber had to pick one-half acre and only irrigate that one-half acre because he had no authority to move the irrigation around on his property. ORS 537.705.  While the OWRC does not disagree with the Proposed Order’s findings, it clarifies that notwithstanding, Respondent was precluded from irrigating any alfalfa using exempt ground water. ORS 537.545.  


Whether irrigation of alfalfa is an exempt use contemplated by the statutory exemption for 1/2 acre of lawn or garden is a matter of statutory interpretation. PGE v. Bureau of Labor and Industries, 317 Or 606, 610-612 (1993)(In the construction of a statute a court will examine the text and context to determine the intent of the legislature and will give words their plain and ordinary meaning.)  A plain reading of the text indicates that “lawn” which is defined as “ground with fine grass kept closely mowed especially in front of or about a house or as part of a garden or park” does not include a field planted in alfalfa. Massee and Massee, 328 Or 195, 202 (1999)(referring to dictionary for definition of common terms); Webster’s Third New Int’l Dictionary (unabridged ed. 2003).  Nor does a field of alfalfa constitute a “noncommercial garden” as a garden is defined as “a plot of cultivated ground adjacent to a dwelling and usually devoted in whole or part to the growing of herbs, fruits, flowers, or vegetables for household use.” Id.; Webster’s Third New Int’l Dictionary (unabridged ed. 2003).  Because a 3 acre field of alfalfa is not a lawn or noncommercial garden, Respondent cannot rely on exempt uses of ground water as a source of water to irrigate his crop. ORS 537.545.

As to Respondent’s arguments that he did not irrigate the entire three acres at one time and so never exceeded the 1/2 acre limit under ORS 537.545, the OWRC finds that even if the ground water exemption allowed for irrigation of alfalfa, Respondent may not irrigate more than 1/2 acre. ORS 537.545(1)(b)(watering of any lawn or non commercial garden may not exceed one-half acre); OAR 690-340-0010 (the “total area” irrigated through a group delivery system may not exceed one-half acre.) OAR 690-340-0010.  

The OWRC agrees with the Proposed Order that a preponderance of the evidence in the record establishes that Respondent irrigated approximately 3 acres of alfalfa without a water right in violation of ORS 537.535(2), and OAR 690-250-0050(1)(a).  Respondent cannot assert that he was using exempt ground water in this instance because irrigating alfalfa is not consistent with the exemption for watering of a lawn or noncommercial garden.  Even if such use were consistent with the lawn and noncommercial garden exemption, Respondent would still limited to irrigation of 1/2 acre “in total area” and could not move the area irrigated around the parcel of land. ORS 537.545; OAR 690-340-0010; ORS 537.705. 
B.
Respondent’s Exceptions


On July 3, 2006, Respondent timely submitted exceptions to the Proposed Order, asserting that his irrigation use is exempt under ORS 537.545(1)(d).  Respondent claims that reading ORS 537.545(1)(b) and ORS 537.545(1)(d) together that his exempt use is consistent with the statute because he has never exceeded 1/2 acre of irrigation in a 24-hour period. Respondent went on to argue that the OWRD “went beyond” the statute when it added up the acres he irrigated on successive days to arrive at a total of three acres total irrigated because nothing in the statute prohibits moving the water from one place to another. 


This exception is denied.  First, as discussed above, irrigation of alfalfa is not allowed pursuant to ORS 537.545(1)(b), which allows ½ acre of lawn and noncommercial garden.  Second, irrigation of alfalfa is not allowed pursuant to ORS 537.545(1)(d), which states:
No registration, certificate of registration, application for a permit, permit, certificate of completion or ground water right certificate under ORS 537.505 to 537.795 and 537.992 is required for the use of ground water for:
* * * 

(d) Single or group domestic purposes in an amount not exceeding 15,000 gallons a day;

ORS 537.545(1)(d).
“Domestic” use does not include irrigation. OAR 690-300-0010(14).
  Accordingly, Respondent’s water use for irrigation of alfalfa is not an exempt ground water use and he is not entitled to use up to 15,000 gallons per day in a 24 hour period, regardless of whether or not he limits this irrigation to 1/2 acre over a 24 hour period.  


In addition, contrary to Respondent’s assertions, ORS 537.705 mandates that all ground water used in the state for any purpose must “remain appurtenant to the premises upon which it is used and no change in use or place of use of any ground water for any purpose may be made without compliance with a procedure as nearly as possible like that set forth in ORS 540.520 and 540.530.” ORS 537.705.  

In sum, Respondent’s use of water to irrigate 3 acres of alfalfa is not an exempt domestic use and is not consistent with the exemption allowing watering 1/2 acre of lawn or noncommercial garden.  Respondent did not have a water right to irrigate the 3 acres of alfalfa and so is in violation of ORS 537.535.
C.
The Civil Penalty

The Water Resources Commission is authorized to impose a civil penalty on a person for violation of ORS 537.535.  ORS 536.900(1)(b).  A civil penalty may be imposed for each day of violation of ORS 537.535. ORS 536.900(2).


Rules governing the calculation of a civil penalty are in OAR 690-260-0040.  A Class I violation describes a violation of ORS 537.535. OAR 690-260-0040(1)(a).  A violation is classified as moderate when “substantial harm” to other water rights or water resources is not immediate or imminent “but could occur if left uncorrected.” OAR 690-260-0040(2)(b).  The schedule of civil penalties establishes the penalty formula as: P = BP X R; where P is the penalty; BP is the base penalty; and R is the repeat factor. OAR 690-260-0070.

The base penalty for a Class I moderate violation is $500.00. OAR 690-260-0070(1)(a)(B).  For a first violation, the repeat multiplier is 1. OAR 690-260-0070(2)(b)(A). Each day that a violation is uncorrected after issuance of a Notice of Violation constitutes a repeat violation with an accompanying multiplier. ORS 536.900(2); OAR 690-260-0070(2). In calculating assessment of civil penalties the Director shall consider additional factors and may recommend that the Commission reduce or remit a civil penalty if appropriate and consistent with the protection of the public interest in the waters of this state. ORS 536.920; OAR 690-260-0080(3).


The evidence in the record establishes that Respondent’s first violation is a Class I, moderate violation because it is Respondent’s first violation of ORS 537.535 and the violation does not impose an immediate or imminent threat to water rights or water resources but could if left uncorrected.  Accordingly, the base penalty is $500.00.  The evidence establishes that Respondent continued to use water without a water right notwithstanding the Notice of Violation, issued on July 21, 2005, which required correction by July 28, 2005.  The watermaster observed the same violation on August 1, 2005, August 5, 2005 and on August 12, 2005.  Accordingly, each observation constitutes an observed day of violation for the purposes of ORS 536.900 and OAR 690-260-0070.  In calculating the civil penalties, the OWRC has considered the factors in ORS 536.920 as discussed above.

Therefore, the base penalty is $500 for the first violation. OAR 690-260-0070(1).  Applying the repeat factor, the second observation of the continued violation raised the penalty to $1,000 and the third observation of the continued violation raised the violation to $3,000. ORS 537.900; OAR 690-260-0070.  Because the Respondent continued to use the water notwithstanding issuance of two Notices of Violation, a reduction in the civil penalty is not appropriate.  Consequently, civil penalties totaling $3,000 shall be assessed against Respondent.

ORDER


It is ORDERED that civil penalties in the amount of $3,000 are assessed against John C. Webber, Jr. for irrigating approximately three acres without the benefit of a water right permit. 
It is FURTHER ORDERED that the  SEQ CHAPTER \h \r 1 civil penalties in the amount of $3,000 are due and payable within 60 days of service of the Final Order in this matter. Failure to pay the civil penalty within 60 days of service of the Final Order may result in referral for collection to the Oregon Department of Revenue or to a private collection agency.
DATED this ______day of ____________________________, 2007.



__________________________________________



Dan Thorndike, Chair


Oregon Water Resources Commission

RIGHT TO JUDICIAL REVIEW: 


You have the right to appeal this Order to the Oregon Court of Appeals pursuant to ORS 183.482.  To appeal you must file a petition for judicial review with the Court of Appeals within 60 days from the day this Order was served on you.  If this Order was personally delivered to you, the date of service is the day your received the Order.  If this Order was mailed to you, the date of service is the day it was mailed, not the day you received it.  If you do not file a petition for judicial review within the 60-day period, you will lose your right to appeal.
____________________________________

� Page 13 of Exhibit A9 was excluded as cumulative.





� 	“‘Domestic Water Use’ means the use of water for human consumption, household purposes, domestic animal consumption that is ancillary to residential use of the property or related accessory uses.” OAR 690-300-0010(14).





In the Matter of Notice of Assessment of Civil Penalty; Proposed Order and Opportunity for Hearing, the John C. Webber, Jr., Testamentary Trust.
Page 1 of 13

