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Oregon Water Resources Commission
Sent via email to: Cassidy Fredlund, Mindy Lane

RE: WRC June 12, 2025 Item F (Division 512 Rulemaking)
Dear Chair Quaempts and Members of the Commission:

Thank you for the opportunity to comment on the Division 512 Rulemaking. WaterWatch, which
served on the 512 RAC, will be providing more detailed comments through the rulemaking
process but wanted to provide you with these higher level comments in conjunction with Item F.

1. The Proposed Rules will result in additional unacceptable impacts to springs, streams, and
native vegetation which runs afoul of the Water Code.

WaterWatch very much appreciates the Department’s work on developing the rules and running
the extensive related RAC process. However, we remain very concerned that Proposed Rules
will unduly impact springs, streams, and native vegetation in order to allow additional
groundwater pumping for irrigation.

Under Oregon’s Groundwater Act, among the provisions that OWRD must include in any rule
designating a critical groundwater area is the following:” “[a]ny one or more provisions making
such additional requirements as are necessary to protect the public welfare, health and safety in
accordance with the intent, purposes and requirements of ORS 537.505 to 537.795 and 537.992.”

ORS 537.735(2)(d).

The provisions for protecting the public welfare, health and safety are provided at ORS 537.525
and include that “[a]dequate and safe supplies of ground water for human consumption be
assured, while conserving maximum supplies of ground water for agricultural, commercial,
industrial, thermal, recreational and other beneficial uses.” ORS 537.525(5).

Under Oregon law, public instream uses of water are beneficial uses. ORS 537.332 and ORS
537.334(1). These uses include the “conservation, maintenance and enhancement of aquatic and
fish life, wildlife, fish and wildlife habitat and any other ecological values[.]” ORS
537.332(5)(b). These uses are therefore included in the requirement of ORS 537.535(5) to
“conserve[e] maximum supplies of ground water” for “other beneficial uses” (among other uses).
We also read the term “within the capacity of available sources” in ORS 537.525(3) to require
consideration of these same aspects the groundwater resource because they are supported by the
capacity of the source. Importantly, ORS 537.525(5) does not refer just to other water rights;
because instream uses are beneficial uses, they are uses for which critical groundwater area rules
must conserve a maximum supply (whether or not there is a relevant instream water right).
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Relevant instream uses here include, but are not limited to: habitat and ecological values
supported by natural evapotranspiration (ET) (e.g. native vegetation); habitat provided by
groundwater fed wetlands; habitat provided by springs (including for aquatic species and
terrestrial species); habitat provided by groundwater dependent lakes such as Stinkingwater Lake
on the Malheur National Wildlife Refuge (which hosts an endemic crayfish); and habitat
provided by groundwater discharges into streams. These landscape elements also provide for
non-fish and wildlife uses, such as supporting domestic animals.

None of these were utilized as criteria in designing the Proposed 512 Rules. Rather, the USGS
model was run to maximize irrigation pumping while ultimately stabilizing groundwater levels.
We think this ultimately contributed to an imbalance in the Proposed Rules favoring irrigation
pumping.

The magnitude of reductions in groundwater dependent ecosystems is significant. USGS has
estimated that between pre-1980 and 2018 there has already been a reduction in natural
evapotranspiration across the basin of 45%, with an annual loss of 40,000 acre-feet. (USGS,
Groundwater Model of the Harney Basin, Southeastern Oregon, Scientific Investigations Report
2024-5017, p. 82, Adobe 96). The proposed rules are estimated to reduce this further so that by
2060 only 43.7% of lowland natural evapotranspiration remains across the basin, with some sub-
areas experiencing even greater losses. (RAC 14 PPT, p. 181). USGS estimates that discharge to
streams and springs has already been reduced by 43.5% between pre-1980 and 2018, basin wide,
with the proposed rules certain to decrease this further as groundwater levels are allowed to
further decline. While these are modelled results, which may not be as precise as the projected
groundwater levels, it is the best available information regarding these impacts.

We also note that the 512 rulemaking did not have the benefit of review of additional entities,
such as ODFW. Impacts from the rules are highly relevant for Oregon’s Sage-grouse
Conservation Strategy (especially because sage-grouse need seeps, springs, and green spots
during the summer months) and Oregon’s Wildlife Action Plan (including for sage-brush, and
aquatic systems that support State Sensitive redband trout). Further, it is unclear whether the
impacts to the Malheur National Wildlife Refuge were adequately minimized and addressed.

In sum, we do not think the Proposed Rules struck an appropriate balance between irrigation
pumping and limiting additional impacts to springs, streams and native vegetation and thus urge
further refinement to address these.

2. Oregon’s Groundwater Act prioritizes ensuring groundwater for human consumption and the
Proposed Rules do not do so.

As noted above, the critical groundwater rules require that “[a]dequate and safe supplies of
ground water for human consumption be assured, while conserving maximum supplies of ground
water for agricultural, commercial, industrial, thermal, recreational and other beneficial uses.”
ORS 537.525(5). This plainly elevates protecting supplies of groundwater for human
consumption over irrigation and other uses, but that is not how the Proposed Rules were
designed.
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The Proposed Rules are projected to result in 98 additional domestic wells being dried up as a
result of continued irrigation pumping (compared to 200 if no action is taken). Even if it were
legal to address this impact through funding (i.e. paying to deepen wells or truck in water or the
like), there is no plan in place (nor money) to do so. While an analysis is beyond the scope here,
neither of the two existing Oregon programs—the statewide WARF fund or the Harney
Domestic Well Fund—have the money or appropriate eligibility criteria to address situations
with these 98 additional dry wells. This clearly fails to meet the statutory requirement related to
assuring groundwater for human consumption.

To address these issues, we think that further reduction in the Permissible Total Withdrawals,
further frontloading of the curtailment implementation, and further consideration regarding
assurance of groundwater for human consumption are needed.

Thank you for the opportunity to comment and for your service on the Commission.
Sincerely,

/s/ Lisa A. Brown

Lisa A. Brown
Staff Attorney
lisa@waterwatch.org
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June 11, 2025

Dear Director Gall and Water Resource Commissioners:

We are writing to you to encourage you to reflect on important policy questions being raised and considered through the Division 512 (Harney Basin Rulemaking) process. We are concerned that the Department and Commission have not meaningfully deliberated on the potential statewide implications of policy decisions that are likely to come before the Commission later this year. This is an invitation and a request to do so. Between now and adoption of the Harney Basin Rules, we respectfully request that the Department and Commission further reflect on the following high priority policy questions and deliberate them in a public setting. 

1. Delineation of Groundwater Reservoirs. Within the Draft Division 512 rules and the Division 10 report that provides the technical basis for the rules, the Department delineates the entire Harney Basin as a single groundwater reservoir. This seems to be based on the sole criteria that the groundwater in the basin is a single interconnected system, but does not seem to account for differences in geology, recharge areas, discharge areas, groundwater quality, groundwater levels, other aquifer properties, or other considerations that might reflect groundwater characteristics or affect localized groundwater management. Using this approach, declines in any part of a hydrologically connected system (e.g., Deschutes River Basin, Walla Walla River Basin, Klamath River Basin, etc) could be used to justify regulating a well in any other part of the basin without consideration of any other criteria. Groundwater reservoir is ultimately a policy term that must be based in science, it is not a technical term. What criteria should be considered in the delineation/definition of groundwater reservoirs in addition to hydrologic connectivity?

2. Supporting Data for Critical Groundwater Management Area Designation. It is clear that there are places in the Harney Basin (Weaver Springs and areas in the Northeast part of the basin and around Crane) that meet the criteria to be designated a critical groundwater area (wells that have declined excessively, wells that are excessively declining, groundwater is or is about to be overdrawn). ORS 537.780 restricts the Department from “adopt[ing] any rule restricting ground water use in an area unless the rule is based on substantial evidence.” For two parts of the basin groundwater level declines have been modest, no wells have declined excessively or are declining excessively, and there is sufficient recharge to meet current groundwater use. Also, within these areas Department leadership and staff led residents to believe (up until about 6 months ago) that there wasn’t a problem and that there might actually be water for additional development. We are aware of wells where groundwater levels have actually come up higher than the reference levels set in their permit, but they may be subject to regulation under the proposed rules. The only reason these areas are being included in the proposed Critical Groundwater Management Area are because of the Department’s simplified definition of a groundwater reservoir (see above), which does not consider different aquifer characteristics and more site-specific data. This doesn’t seem reasonable, effective, or equitable. What supporting data or evidence is sufficient to include an area in a Critical Groundwater Management Area beyond hydraulic connectivity?

3. Process for Lifting a Critical Groundwater Management Area Designation. Members of the Division 512 RAC have continuously asked for more conversation and language within the rules regarding the conditions and process by which a critical groundwater management area could be removed. The Department has not engaged on this topic and has not included draft language for consideration. What criteria and process should be used to lift a critical groundwater management area designation?

4. Definition of Public Health, Welfare and Safety. Policy contained within ORS 537.525 “declares and finds that the right to reasonable control of all water within this state from all sources of water supply belongs to the public, and that in order to insure the preservation of the public welfare, safety and health.” Within a critical groundwater area the Department may include “any one or more provisions making such additional requirements as are necessary to protect the public welfare, health and safety.” This is not defined in statute or rule and certain groups are using this lack of a definition to influence the Department towards a very narrow interpretation of this term that may not actually be protective of public welfare, health, and safety. If the economic impacts are as significant as anticipated, this could hobble Harney County’s economy, which would have an effect on our schools, healthcare systems, as well as the wellbeing of residents who might lose everything or struggle to make ends meet. What factors should be considered and balanced in the Department’s determination of actions that preserve the public welfare, safety and health?

5. Defining Reasonably Stable. Within the Harney Basin the Department is proposing a groundwater management goal of durable stability by 2058, with a target groundwater level trend of 0 ft/year of decline. In ORS 537.525 the Department has a responsibility to determine and maintain “reasonably stable groundwater levels.” Department leadership ensured we would have a conversation about this at the beginning the rulemaking process and then made a unilateral decision that they have since defended. We would argue that the declines in some areas of the basin are reasonably stable, especially when compared to other places in Oregon and that some portions of the basin will remain reasonably stable with minimal reductions. Theoretically under the updated groundwater allocation rules the Department could continue to allocate groundwater if declines have not reached 25 feet and the rate of decline is less than 0.6 ft/yr. In the Harney Basin there are areas that have only declined by a few feet and are declining at a rate much less than 0.6 ft/yr (these are also the parts of the basin that are currently using less than the recharge). One model run shared by the Department showed that without reductions the Silver Creek area would be stable, but at that time they were defining stable as very minor declines (~0.1 ft/yr or less). The Department has since changed its approach and is relying on a new aggressive standard that is not reasonable and would hold Harney Basin to a standard that most other basins are not held to. How should reasonably stable be defined and how can the standard be applied more equitably so that that one basin is not held to a more restrictive standard?

6. Transfers in Classified or Critical Groundwater Management Areas. The Department has continued to allow transfers out of the areas with the most serious declines into other areas that were not previously experiencing declines making some irrigators junior to the transferred rights. At the same time the Department began to propose significant reductions in parts of the basin where they have been publicly communicating for years that they do not see a problem. This has confused and disadvantaged some basin stakeholders who were led to believe that their groundwater rights were secure. Furthermore, it is unclear how the Department will consider transfers in the basin in the future within and between subareas. This issue has been raised at nearly every Division 512 RAC meeting and yet we have not had a substantive discussion about it and there is no proposed language in the draft rules. How should transfers be handled within existing authorities in Critical Groundwater Management Areas and designated subareas to ensure fairness and limit the exacerbation of problem?



7. Achieving Balance with Statewide Goals, Basin Goals, Existing Rights, and Site-Specific Data. There are many state policies that give statutory preference to existing groundwater rights. ORS 537.525 states that “Rights to appropriate ground water and priority thereof be acknowledged and protected, except when, under certain conditions, the public welfare, safety and health require otherwise.” This is of course in the context of other relevant policy objectives. ORS 536.220 limits the Commission’s ability “to modify, set aside or alter any existing right to use water or the priority of such use established under existing laws.” Many water rights holders made significant investments based on trust in the State’s decision to grant groundwater rights based on an original assessment of groundwater availability as well as based on the terms and conditions of their groundwater right. In some areas there the Department has been vocal within the basin that they did not consider there to be problems based on the evidence. Within the last year the Department has completely changed its approach and is now proposing drastic reductions in these areas despite the lack of concerning data. The Department made promises and entered into contracts with individuals and should honor those contracts to the maximum extent possible while also considering statewide and basin goals. While public values are changing and there is a desire to take a more holistic approach to groundwater management, there is also a need to make sure this is rooted in previous commitments. How will the Commission prioritize the need to honor existing commitments while achieving balance with broader public interests?
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of policy decisions that are likely to come before the Commission later this year. This is an invitation and
a request to do so. Between now and adoption of the Harney Basin Rules, we respectfully request that
the Department and Commission further reflect on the following high priority policy questions and
deliberate them in a public setting.

1.

Delineation of Groundwater Reservoirs. Within the Draft Division 512 rules and the Division 10
report that provides the technical basis for the rules, the Department delineates the entire
Harney Basin as a single groundwater reservoir. This seems to be based on the sole criteria that
the groundwater in the basin is a single interconnected system, but does not seem to account
for differences in geology, recharge areas, discharge areas, groundwater quality, groundwater
levels, other aquifer properties, or other considerations that might reflect groundwater
characteristics or affect localized groundwater management. Using this approach, declines in any
part of a hydrologically connected system (e.g., Deschutes River Basin, Walla Walla River Basin,
Klamath River Basin, etc) could be used to justify regulating a well in any other part of the basin
without consideration of any other criteria. Groundwater reservoir is ultimately a policy term
that must be based in science, it is not a technical term. What criteria should be considered in
the delineation/definition of groundwater reservoirs in addition to hydrologic connectivity?
Supporting Data for Critical Groundwater Management Area Designation. It is clear that there
are places in the Harney Basin (Weaver Springs and areas in the Northeast part of the basin and
around Crane) that meet the criteria to be designated a critical groundwater area (wells that
have declined excessively, wells that are excessively declining, groundwater is or is about to be
overdrawn). ORS 537.780 restricts the Department from “adopt[ing] any rule restricting ground
water use in an area unless the rule is based on substantial evidence.” For two parts of the basin
groundwater level declines have been modest, no wells have declined excessively or are
declining excessively, and there is sufficient recharge to meet current groundwater use. Also,
within these areas Department leadership and staff led residents to believe (up until about 6
months ago) that there wasn’t a problem and that there might actually be water for additional
development. We are aware of wells where groundwater levels have actually come up higher
than the reference levels set in their permit, but they may be subject to regulation under the
proposed rules. The only reason these areas are being included in the proposed Critical
Groundwater Management Area are because of the Department’s simplified definition of a
groundwater reservoir (see above), which does not consider different aquifer characteristics and
more site-specific data. This doesn’t seem reasonable, effective, or equitable. What supporting
data or evidence is sufficient to include an area in a Critical Groundwater Management Area
beyond hydraulic connectivity?

Process for Lifting a Critical Groundwater Management Area Designation. Members of the
Division 512 RAC have continuously asked for more conversation and language within the rules
regarding the conditions and process by which a critical groundwater management area could be
removed. The Department has not engaged on this topic and has not included draft language for
consideration. What criteria and process should be used to lift a critical groundwater
management area designation?




Definition of Public Health, Welfare and Safety. Policy contained within ORS 537.525 “declares
and finds that the right to reasonable control of all water within this state from all sources of
water supply belongs to the public, and that in order to insure the preservation of the public
welfare, safety and health.” Within a critical groundwater area the Department may include “any
one or more provisions making such additional requirements as are necessary to protect the
public welfare, health and safety.” This is not defined in statute or rule and certain groups are
using this lack of a definition to influence the Department towards a very narrow interpretation
of this term that may not actually be protective of public welfare, health, and safety. If the
economic impacts are as significant as anticipated, this could hobble Harney County’s economy,
which would have an effect on our schools, healthcare systems, as well as the wellbeing of
residents who might lose everything or struggle to make ends meet. What factors should be
considered and balanced in the Department’s determination of actions that preserve the public
welfare, safety and health?

Defining Reasonably Stable. Within the Harney Basin the Department is proposing a
groundwater management goal of durable stability by 2058, with a target groundwater level
trend of O ft/year of decline. In ORS 537.525 the Department has a responsibility to determine
and maintain “reasonably stable groundwater levels.” Department leadership ensured we would
have a conversation about this at the beginning the rulemaking process and then made a
unilateral decision that they have since defended. We would argue that the declines in some
areas of the basin are reasonably stable, especially when compared to other places in Oregon
and that some portions of the basin will remain reasonably stable with minimal reductions.
Theoretically under the updated groundwater allocation rules the Department could continue to
allocate groundwater if declines have not reached 25 feet and the rate of decline is less than 0.6
ft/yr. In the Harney Basin there are areas that have only declined by a few feet and are declining
at a rate much less than 0.6 ft/yr (these are also the parts of the basin that are currently using
less than the recharge). One model run shared by the Department showed that without
reductions the Silver Creek area would be stable, but at that time they were defining stable as
very minor declines (~0.1 ft/yr or less). The Department has since changed its approach and is
relying on a new aggressive standard that is not reasonable and would hold Harney Basin to a
standard that most other basins are not held to. How should reasonably stable be defined and
how can the standard be applied more equitably so that that one basin is not held to a more
restrictive standard?

Transfers in Classified or Critical Groundwater Management Areas. The Department has
continued to allow transfers out of the areas with the most serious declines into other areas that
were not previously experiencing declines making some irrigators junior to the transferred
rights. At the same time the Department began to propose significant reductions in parts of the
basin where they have been publicly communicating for years that they do not see a problem.
This has confused and disadvantaged some basin stakeholders who were led to believe that their
groundwater rights were secure. Furthermore, it is unclear how the Department will consider
transfers in the basin in the future within and between subareas. This issue has been raised at
nearly every Division 512 RAC meeting and yet we have not had a substantive discussion about it
and there is no proposed language in the draft rules. How should transfers be handled within
existing authorities in Critical Groundwater Management Areas and designated subareas to
ensure fairness and limit the exacerbation of problem?




Achieving Balance with Statewide Goals, Basin Goals, Existing Rights, and Site-Specific Data.
There are many state policies that give statutory preference to existing groundwater rights. ORS
537.525 states that “Rights to appropriate ground water and priority thereof be acknowledged
and protected, except when, under certain conditions, the public welfare, safety and health
require otherwise.” This is of course in the context of other relevant policy objectives. ORS
536.220 limits the Commission’s ability “to modify, set aside or alter any existing right to use
water or the priority of such use established under existing laws.” Many water rights holders
made significant investments based on trust in the State’s decision to grant groundwater rights
based on an original assessment of groundwater availability as well as based on the terms and
conditions of their groundwater right. In some areas there the Department has been vocal
within the basin that they did not consider there to be problems based on the evidence. Within
the last year the Department has completely changed its approach and is now proposing drastic
reductions in these areas despite the lack of concerning data. The Department made promises
and entered into contracts with individuals and should honor those contracts to the maximum
extent possible while also considering statewide and basin goals. While public values are
changing and there is a desire to take a more holistic approach to groundwater management,
there is also a need to make sure this is rooted in previous commitments. How will the
Commission prioritize the need to honor existing commitments while achieving balance with
broader public interests?
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