Item A - Attachment 5b

2/27/26

Amend
Division 17
CANCELLATION OF PERFECTED WATER RIGHTS

690-017-0005
Introduction

These rules define the process the Water Resources Department will follow when cancelling a

perfected water rlght %&e&ea—teem&eekth&peﬁeetedava&e%%ea&b%&&a&ed—&ﬁhﬁesuk

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.610 - 540.670
History:

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: This rule is amended to resolve inconsistent language with ORS 540.631 that
requires a determination that it appears that a water right has been forfeited to initiate
cancellation proceedings, rather than just a request to determine the validity of a right.

Amend
690-017-0010
Definitions

(1) "Affidavit" means a declaration upon oath, in writing, signed by the party and sworn to
before a notary public.

(2) "Affiant" means the individual completing, swearing to and signing an affidavit.

(3) "Bankruptcy" means proceedings under federal bankruptcy statutes to relieve a debtor (the
bankrupt) from insurmountable debt. The commencement of a bankruptcy action occurs with the
date a petition for relief is filed by a debtor or creditor to the bankruptcy court.

(4) "Cancellation" means the action taken by the Director, the Commission, or the courts to
abolish all or part of a permit or certificate of water right. The action must be based on a
preponderance of the evidence in accordance with ORS cChapter 183.

(5) "Deed-in-Lieu" means a deed tendered by the record owner to prevent the creditor from
asserting a legal right to recover payment of a debt through a foreclosure action.

(6) “District” has the meaning of the term as defined in ORS 540.505.

(7) "Foreclosure" means a proceeding in or out of court to extinguish all right, title and interest
of the record owner(s) of property in order to sell or repossess the property to satisfy a lien
against it. A foreclosure action begins on the date presentation of the official demand for
payment is made to the debtor by the creditor by certified mail.
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(8) "Forfeiture" means the loss of a water right caused by the failure of the appropriator or record

owner of the right to use the water for five successive years, except as provided in ORS
540.610(3) and (4) and ORS 540.612.

(9) "Judicial Action" means a suit, injunction, or litigation filed with or allowed by the courts.

(10) "Natural Disaster" means an act of God, such as flooding or erosion, which occurred with
such magnitude that it either prohibited or severely limited the ability to use the water.

(11) "Perfected Water Right" means a water right which has been confirmed by the issuance of a
certificate of water right or by a court decree.

(12) "Presumption of Forfeiture" means a conclusion established by statute that a water right, in
whole or in part, is forfeited by nonuse of the right for five successive years.

(13) "Principal Farm Operator" means the record owner, including a lessee to whom the right of
possession of agricultural property has been granted by the lessor for a specified period of time
in return for a consideration.

(14) "Rebuttable Presumption" means_the presumption of forfeiture established pursuant to ORS
540.610(1), which the appropriator may overcome by proving, by a preponderance of the
evidence, one or more of the exemptions from forfeiture in ORS 540.610(2). -a-presumption

(15) "Record Owner" means the person shown as the owner of the land in the county deed
records established under ORS Chapter 93.

Statutory/Other Authority: ORS 536.025, ORS-& 536.027,
Statutes/Other Implemented: ORS 540.610-540.670, ORS 183
History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: This rule is amended to align rule to statute by including statutory references
for exemptions to forfeiture which are contained in ORS 540.610(3) and (4) and ORS 540.612,
as well as to update the definition of “rebuttable presumption” consistent with ORS 540.610(2).
The rule change also clarifies that cancellation is based on preponderance of evidence standard
per the Administrative Procedures Act (ORS 183).

690-017-0100
Cancellation Authorized by Record Owner

(1) Perfected water rights shall be cancelled by order of the Director in accordance with the
provisions of ORS 540.621 when so requested by notarized affidavit of the record owner of the
land to which the water right in question is appurtenant.

(2) The affidavit shall contain, at a minimum, the following:
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(a) A statement that the affiant is the record owner of the lands associated with the water right in
question;

(b) The certificate number of the water right;

(c) A statement that the affiant has abandoned any and all interest in and to all or a specified
portion of the water right;

(d) Where only part of the right has been abandoned, a description of the specific place of use by
quarter-quarter section and acres on which the right has been abandoned, with information
sufficient to determine the lands on which the right is not to be cancelled; and

(e) A request that all or part of the certificate be cancelled.

(f) A statement of whether, to the best of the affiant’s knowledge, the subject water right is within
the boundaries of a district or federal reclamation project.

(3) Based on the best information available to the Department, if the subject water right is within
the boundaries of a district or federal reclamation project, the Department shall, as applicable,
provide the district and the United States Bureau of Reclamation notice of the water right
cancellation request.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.610 - 540.670
History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Amend
690-017-0200
Watermaster Affidavit of Inability to Appropriate or Beneficially Use Water

(1) If a watermaster has reason to believe that circumstances exist that prevent a water right from
being cxcercised —including butnothimited—to-the lands being covered-by-animpermeable-surface
erst 3 ¥ : : WA o-lons eas specified in
ORS 540.660(1), the watermaster shall file an affidavit with the Water Resources Director.

(2) The affidavit shall state:

(@ : . . en _
watermaster—That to the best of the watermaster’s knowledge, there is no physical way the water
may be applied to a beneficial use in accordance with the terms and conditions of the water right
certificate;

(b) The names of all record owners of the land where the water right is appurtenant and the
owners’ address as it appears in the county assessors’ records; and
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(c) Fhe-A summary of the evidence supporting the watermaster’s findings—during-the-nspeetion
that-indicatethe-water right-cannet-be-exereisedstatement as provided in subsection (2)(a).

Statutory/Other Authority: ORS 536.025, &0ORS 536.027
Statutes/Other Implemented: ORS 540.610 - 540.670; ORS 540.660
History:

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: -The rule is amended to align with ORS 540.660(1). Change includes a
reference to the statute for what qualifies under this rule. It provides-by-previding- a broader
scope of information, not limited to field inspections, that may be used to support the
watermaster’s statement that, to the best of the watermaster’s knowledge, there is no physical
way the water may be applied to a beneficial use in accordance with the terms and conditions of
a water right certificate. The amendment is necessary because the current rule is more restrictive
than ORS 540.660(1) concerning what information may support the watermaster’s conclusion.

Amend
690-017-0300
Notice of Watermaster Affidavit to Record Owner

(1) The Water Resources Department shall notify each record owner of the land described by an
affidavit submitted by a watermaster under ORS 540.660 and OAR 690-017-0200 in the
following manner:

(a) If there are 25 or fewer record owners of the land, the department shall mail a copy of the
affidavit to each record owner;

(b) If there are more than 25 record owners, the department shall provide general notice by
publication according to the procedures established in ORS 193.010 to 193.100; and

(c) If the land is within the boundaries of an irrigation district, the Department shall mail a copy
of the affidavit to the irrigation district.

(2) The record owner named in an affidavit shall be given the option of voluntarily relinquishing
the water right or portion thereof, continuing to be the subject of the filing of such affidavits each
year for a period of five successive years, or of applying the water to the use authorized by the
certificate.

(3) If the watermaster files an affidavit each year for five successive years, the Water Resources
Department shall initiate_cancellation proceedings under ORS 540.631. The Department shall
give notice of the proposed cancellation as provided in OAR 690-017-0400(6)-and-theserulesto
copeel fhe spnas selal

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.610 - 540.670; ORS 540.660
History:
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WRD 17-1990, f. & cert. ef. 9-27-90
WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: This rule is amended for clarity and to include reference to other rules
associated with this method of forfeiture.

Amend
690-017-0400
Cancellation Initiated by Department

(1) The Department shall initiate proceedings to cancel a perfected water right, as provided in
ORS 540.631 and these rules, whenever it appears_to the satisfaction of the Departmentirector
that a right has been forfeited as provided in ORS 540.610 and is not likely to be exempt under
ORS 540.610(3)--and-(4), or ORS 540.612, or would not likely be rebutted under ORS
540.610(2). A decision to initiate cancellation proceedings may be based on evidence submitted
to the Department -4n-theformofaffidavitsfrom persons other than the Department—asprovided

m—seeﬁeﬁ—(—%—ef—tlcr}s% or based on ev1dence avallable to the Department—as—pfe%ded—m

(2) Where the evidence submitted to the Department is in the form of affidavits, notarized
affidavits from two individuals shall be required. An affidavit shall contain the following:

(a) Name, address, email address, if available, and telephone number of affiant;

(b) Certificate number (Por page number) of the certificate in question as recorded in the State
Record of Water Right Certificates, name of the person to whom the certificate was issued, and
priority date of the certificate;

(c) Township, range, quarter-quarter section and number of acres to which the certificate in
question is appurtenant;

(d) The use for which the water right was issued;
(e) The source of water to be used as provided in the certificate;

(f) A statement of the affiant's knowledge of the lands described in the certificate in question, and
an explanation of how the affiant gained this knowledge;

(g) A statement that the affiant knows with certainty that no water from the allowed source has
been used for the authorized use on the lands, or a portion of the lands, the portion being
accurately described, under the provisions of the water right within a period of five or more
successive years, and the beginning and ending years of the period of nonuse. Where possible,
beginning and ending months should also be given;
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(h) A statement that the affiant believes the allegation of nonuse will not be rebutted under any of
the grounds for rebuttal set out in ORS 540.610;

(1) A copy of the-eounty-tax—plata map_or aerial imageryilustrating—the-lands with sufficient
information to enable the Department to determine te-which-the-subjeet-waterrightis

appurtenant—and-applieable—the location of the portion of the water right asserted to have been
forfeited;

(j) The affiant's agreement to testify in a hearing before the Water Resources Department if
necessary;_and

(k) Proof that the affidavit(s) have been served upon the legal owner of the lands to which the
water right is appurtenant and to the occupant of such lands.

(3) Based on the best information available to the Department, if the subject water right is within
the boundaries of a district or federal reclamation project, the Department shall provide notice-of

receiptofathidavitssubmittedunderthis+ule, as applicable, to the district and the United States

Bureau of Reclamation at least 90 days prior to initiating a cancellation proceeding.

(4) Where_the Department initiates cancellation proceedings based on evidence available to the
Department, the Department shall include, in its notice of proposed cancellation, the information

descrlbed in sections (2)(b) (e) and findings of fact on the matters descrlbed in sections (2)(f) -

&ﬂ%ﬂ—&éd*ﬁeﬂ—th%afﬁdw&—sha%kbe—wﬁpeﬁed—byThe notice of proposed cancellatlon shall be

supported by stream or canal gaging records, water or electric meter readings, static level
measurements, system capacity calculations, a summary of field investigations, photos,_aerial
imagery, maps, evapotranspiration data, or other relevant data-evidence covering each year of the
period of alleged nonuse.

®) :
wWithin 180 days of receiving the e\ﬂéene%afﬁdawts ;equﬂced—under section _(_)s—él%—emd—@a of
this rule, —thethe Department shall either:

(a) Initiate proceedings to cancel a water right under ORS 540.631. or

(b) Notify the affiants, the record owner of the affected lands, and the occupant of the affected
lands, if other than the owner, that the Department is closing the matter because the Department
is not satisfied that a right has been forfeited as specified in section 1 of this rule.

(6) The Department shall notify the record owner of the land to which a perfected water right is
appurtenant that it intends to cancel all or a portion of the water right. The occupant of affected
lands, if other than the owner, shall also be notified. If the subject water right is within the
boundaries of a district or federal reclamation project, the Department shall, as applicable, mail a
copy of the cancellation notice to the district and the United States Bureau of Reclamation.

6
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Notice shall be sent to the record owner of the land or occupant by certified mail, return receipt
requested. The notice to the record owner shall be addressed to the owner at the owner's last
address or record in the office of the county assessor of the county in which the lands are located.
The notice shall contain the following:

(a) A description of the water right and the land to which the water right is appurtenant;

(b) A statement that the information before the Director creates a rebuttable presumption of
forfeiture;

(c) A statement that the record owner or the occupant has a period of 60 days from the date of the
mailing of the notice within which to protest the proposed cancellation either by asserting that
the water right has been used, or by making rebuttal in the manner and on the grounds provided
in OAR 690-017-0600 and 690-017-0800;

(d) Notice that if the record owner intends to rebut the presumption of forfeiture_or establish an
exemption from forfeiture under ORS 540.610(3)-(4) or ORS 540.612, the protest shall include a
statement of the grounds for rebuttal_or exemption relied upon, and shall be accompanied by
appropriate supporting documentation; and

(e) A statement that, following receipt of a protest against the proposed cancellation and
determination that the presumption of forfeiture has not been rebutted_or an exemption from
forfeiture has not been established, a contested case hearing will be scheduled.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.610 - 540.670
History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 17-1990, {. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: The rule is amended to align with ORS 540.631. Consistent with ORS 540.631,
the amended rule provides that the Department may initiate cancellation based on available
evidence to the Department without requiring submittal of an affidavit efby Department
personnel. The amendment clarifies that, regardless of whether notice is based on affidavit,
notice still must be provided to irrigation districts and the Bureau of Reclamation consistent with
the current rule prior to initiating cancellation. The amendment states information and findings
that the Department must include in a notice of proposed cancellation. The amendment clarifies
information that must be provided in affidavits submitted by persons other than Department
personnel and specifies the Department shall either initiate cancellation proceedings or close the
matter within 180 days. The rule also makes necessary updates to include statutory exemptions
from forfeiture enacted since the rules were last updated.

Repeal
e
Capeellaiion o atested
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Rule Summary: This rule is repealed because under Or Laws 2025, ch 575, section 23, Or
Laws 2025, ch 575 section 3(4) applies to proposed cancellation orders, and proposed
cancellation orders will automatically become final if not protested.

Amend
690-017-0600
Protest of Cancellation/Statement of Intent to Rebut Presumption of Forfeiture

(1) Except as described in sections (2) and (3) of this rule, protests, requests for party status, and
contested case proceedings are governed by Or Laws 2025, ch 575, section 2 and 3.-and by OAR
chapter 690, division 2. Except as provided in OAR 690-002-0235(4), if no protest on a
proposed final order that is governed by these rules is timely received, by operation of law, the
proposed final order shall become a final order on the date that is 33 days after the close of the
time period for submitting a protest, with no further action required by the Department.

(2)(a) Only a record owner or occupant may protest the proposed cancellation. Where the record
owner or occupant intends to rebut the presumption of forfeiture by claiming one or more of the
grounds for rebuttal established in ORS 540.610(2) and as further defined in OAR 690-017-
0800, or intends to establish an exemption from forfeiture under ORS 540.610(3)-(4) or ORS
540.612, grounds claimed for rebuttal_or exemption shall be stated in the protest;

(b) Where applicable, documentary evidence in support of the rebuttal as described in OAR 690-
017-0800(3) shall be submitted with the protest.

(3)(@) On recerpt of a protest clalmmg rebuttal_or exemptron and supportmg documentary
evidence, a-€ : : ;
rebuttedthe Department shall review the evrdence before referrlng the protest for hearing;
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AMhe o heoe a o ars avar=

(b) e have-been-made-the-matter—shall- be¢le and-no her action
takento-caneel-the-waterright Upon review of the rebuttal or exemption evidence, and subject to
0OAR 690-002-0235(2), the Department may either refer the protest for hearing, request more
information, or notify the protestant(s) that the Department is withdrawing the proposed final

order -and closing the matter.:

(4) Sections (1) - (3) of this rule do not apply to a notice of a cancellation proceeding if the

notice results from an assertion of forfeiture included in a protest of a transfer application made
under OAR cEChapter 690, division 380. The transfer applicant need not submit a protest of the
notice of propesed-—cancellationa cancellation proceeding in this circumstance. The Department
shall, subject to OAR 690-002-0235(2), refer the transfer protest(s) for hearing. The hearing on
the transfer protest(s) shall include issues related to the notice of cancellation proceeding.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.610 - 540.670, Or Laws 2025, ch 575, sections 2 and 3.
History:

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: The rule is amended to (a) medifi~— update requirements—forfilingprotests,
requests for party status and contested cases in accordance with Or Laws 2025, ch 575, sections

2 and 3, and pointing towards the division 002 rules, as well as including a provision that
proposed cancellation orders become final automatically if no protest is timely received, unless
withdrawn; (b) clarify existing provisions and update language consistent with other statutory
changes made since the rules were last updated; (c) describe the Department’s process when
adequate rebuttal or exemption evidence is provided, and (d) describe the Department’s process
when forfeiture is raised in a protest on a transfer application.

Amend
690-017-0700
Cancellation Hearing

(1) Except as described in subsection (2) of this rule, hearings on proposed cancellations are

governed by Or Laws 2025, ch 575, sections 2 and 3 and OAR chapter 690, division 2. Proposed
final orders shall become final by default as provided in OAR 690-002-0235.
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(2) The protestant and any person(s) asserting forfeiture shall be given not less than 30 days’

notice of the hearing.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.610 - 540.670, Or Laws 2025, ch 575, section 2, Or
Laws 2025, ch 575, section 3

History:

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: This rule is amended to (a) implement Or. Laws 2025, ch 575, sections 2 and 3,
which establishes a uniform contested case process; (b) remove unnecessary language related to

proposed order issuance by the admlnlstratlve law Judge and (c) pm%d%th&t—th&pﬁeeter—and

efder—&nd—}ss&%a—ﬁ-na-l—efder—aﬂd—éd}to pr0V1de that notice of the hearmg shall be not less than 30
days.

Amend
690-017-0800
Grounds for and Manner of Rebutting a Presumption of Forfeiture

(1) Any record owner or occupant rebutting a presumption of forfeiture for nonuse of water
under ORS 540.610(2), as provided in these rules, shall provide evidence that rebuts the
presumption of forfeiture.

(2) A presumption of forfeiture may be rebutted by showing one or more of the-foHewingthe
grounds for rebuttals in ORS 540.610(2).:

10

Page 10 of 168



Item A - Attachment 5b

2/27/26

(3) An economic hardship exists only during the following periods of time:

(a) During a bankruptcy action initiated by or for the record owner or principal farm operator;

(b) During a foreclosure of real or personal property of the record owner or principal farm
operator. The foreclosure of personal property must directly affect the ability to use the water in
question;

(c) During the redemption periods as provided in ORS 18.960 to 18.9850RS23.530-t60-23-600;

(d) Three calendar years following the expiration of redemptions as provided in ORS 18.960 to
18.9850RS-23-530-t6-23-600; or, three years from the date of recording of a deed in lieu of
foreclosure tendered by the record owner or principal farm operator in payment of debt owed;
Eaote!

(e) The time during which judicial actions limit or prohibit the record owner’s or principal farm
operator’s use of the water in question;_and

(f) The time during which a natural disaster would limit or prohibit the record owner’s or
principal farm operator’s use of the water in question.

(4) Documentation supporting rebuttal based on enrollment in a federal program, bankruptcy,
foreclosure or foreclosure redemption, natural disaster, or the 15-year statute of limitations on
cancellation as provided for in ORS 540.610(2) may include, but is not limited to, the following
items:

(a) The enrollment contract or agreement between the record owner, occupant, or principal farm
operator and the appropriate federal jurisdiction;

(b) Affidavits by knowledgeable parties such as employees administering the federal programs;
(c) Court pleadings, filings or other legal documentation of bankruptcy or foreclosure;
(d) Documents from financial, mortgage, lending or title institutions; and

(e) Sworn statements by a watermaster, soil scientist, or insurance claim adjuster.

11
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Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.610 - 540.670
History:

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88

Rule Summary: The rule is amended to correct statutory references that were renumbered and
to align the rules with ORS 540.610 rebuttals, which have changed since the rules were adopted.

690-017-0900
Time Period of Non-Use

Where the rebutted nonuse occurs as an intervening period within an unrebutted period of nonuse
totaling five or more years, the remaining unrebutted years of nonuse will be treated as
consecutive and cancellation will be initiated.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.610 - 540.670
History:

WRD 17-1990, f. & cert. ef. 9-27-90

WRD 12-1988, f. & cert. ef. 8-10-88
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Division 18
ALLOCATION OF CONSERVED WATER

Amend
690-018-0010
Purpose and Applicability

(1) These rules describe the voluntary program under which a water right holder may benefit
from an allocation of conserved water. Under the program, a portion of any water conserved may
be used on additional lands, be put to a different use, or be leased or sold to another user.

(2) This program is intended to promote the conservation of water, maximize beneficial use and
enhance streamflows pursuant to the statutory authority in ORS 537.455 to 537.500 and
540.510(2) and (3).

(3) These rules establish the process for review and evaluation of the merits and impacts of
applications for allocation of conserved water. After a sufficient number of applications are
submitted, these rules shall be reviewed and revised, as necessary, to further promote the
allocation of conserved water and to provide criteria for determining requirements for mitigation
and the establishment of instream water rights.

(4) The rules in this division apply to applications submitted on or after Nevember5:-2004April
1, 2026, except as specified in OAR 690, Division 2. Applications submitted before this date
shall be subject to rules in effect at the time of submittal, except as specified in OAR 690,
Division 2.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS& 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500

History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, . & cert. ef. 12-23-94

WRD 19-1988, f. & cert. ef. 11-4-88

Rule Summary: Clarifies when these rules apply to applications.

Amend
690-018-0012
Allocation Formula and Process

(1) Pursuant to ORS 537.470(3), after determining the quantity of conserved water, if any,
required to mitigate the effects on other water rights, the Commission shall allocate 25 percent of
the remaining conserved water to the state and 75 percent to the applicant, unless the applicant
proposes a higher allocation to the state or more than 25 percent of the funds used to finance the
conservation measures comes from federal or state public sources. If more than 25 percent of the
funds used to finance the conservation measures comes from federal or state public sources and
is not subject to repayment, the Commission shall allocate to the state a percentage equal to the
percentage of public funds used to finance the conservation measures and allocate to the
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applicant a percentage equal to the percentage of other funds used to finance the conservation
measures. If the commission determines that the water allocated to the state is necessary to
support in-stream flow purposes in accordance with ORS 537.332 to 537.360, the water shall be
converted to an in-stream water right. If the water allocated to the state is not necessary to
support in-stream flow purposes, it shall revert to the public for appropriation by the next user in
priority. In no event, however, shall the applicant receive less than 25 percent of the remaining
conserved water unless the applicant proposes a higher allocation to the state.

(2) A water right affected by an allocation of conserved water under this program shall retain its
original priority date. The priority date of the conserved water rights shall be either the same as
or one minute after that of the original right.

(3) Many water users have expressed concern about the effects of an allocation of conserved
water on the continued use of water under the original water right. These rules allow for a period
of up to five years after implementation of a conservation project to confirm that the project is
performing as expected. This will allow water right holders to better determine the adequacy of
the quantity of water allocated to the original right. However, no out-of-stream uses may be
made of the conserved water until after finalization—eempletion of the project and issuance of the
new certificates.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS& 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500

History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, f. & cert. ef. 12-23-94

Rule Summary: This rule is amended to provide greater clarity and to align terminology with
that proposed in OAR 690-018-0065 (Finalization of Conservation Project). Adds language from
ORS 537.470(3) which this rule already partially restates, but does not do so in full.

690-018-0014
Timing of applications

(1) Applications for allocation of conserved water should be submitted prior to implementation
of conservation measures. Project sponsors are encouraged to consult with the Department and
other natural resource agencies and to submit applications early in the process of project
development. The Department will work with applicants to identify and resolve any concerns of
local water right holders, governmental entities, or other organizations.

(2) Notwithstanding section (1) of this rule, applications for allocation of conserved water may
be submitted for projects in which all or a significant portion of the project costs have already
been incurred. However, these project sponsors must consult with other water right holders in the
area, governmental entities, and other organizations who have asked to be consulted prior to
submittal of an application to identify and resolve any concerns regarding the application.
Conserved water shall not be allocated pursuant to an application under these rules if the
application is filed more than five years after the conservation measure was implemented.
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Statutory/Other Authority: ORS 536.025, 536.027 & 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500
History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, f. & cert. ef. 12-23-94

690-018-0020
Definitions

The following definitions apply in OAR 690, division 18 and to any applications submitted or
certificates issued under these rules.

(1) "Affected local government" means any local government, as defined in OAR 690-005-0015,
within whose jurisdiction water is or would be diverted, conveyed, or used under a proposed or
approved order allocating conserved water.

(2) "Commission" means the Water Resources Commission.

(3) "Conservation" means the reduction of the amount of water diverted to satisfy an existing
beneficial use achieved either by improving the technology or method for diverting, transporting,
applying or recovering the water or by implementing other approved conservation measures.

(4) "Conserved Water" means that amount of water that results from conservation measures,
measured as the difference between:

(a) The smaller of the amount stated on the water right or the maximum amount of water that can
be diverted using the existing facilities; and

(b) The amount of water needed after implementation of conservation measures to meet the
beneficial use under the water right certificate.

(5) "Conserved Water Right" means any water right established by allocation of a quantity of
water, that results from the savings of a conservation measure pursuant to OAR 690-018-0010 to
690-018-0090.

(6) "Department" means the Water Resources Department.
(7) "Director" means the Water Resources Director.

(8) "Instream Water Right" means a water right held in trust by the Water Resources Department
for the benefit of the people of the State of Oregon to maintain water instream for public use.

(9) "Project costs" means the estimated total projected expenditures and in-kind contributions for
a conservation project including but not limited to the costs of engineering, constructing, and
monitoring the project and the present value of the incremental change in costs for up to 20 years
of operations and maintenance that would not be incurred or realized in the absence of the
project.

(10) “Water use subject to transfer” means a water use established by:
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(a) An adjudication under ORS Chapter 539 as evidenced by a court decree;
(b) A water right certificate;

(c) A water use permit for which a request for issuance of a water right certificate under ORS
537.250 has been received and approved by the Water Resources Commission under ORS
537.250; or

(d) A transfer application for which an order approving the change has been issued under ORS
540.530 and for which proper proof of completion of the change has been filed with the Water
Resources Commission.

Statutory/Other Authority: ORS 536.025, 536.027 & 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500
History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, {. & cert. ef. 12-23-94

WRD 12-1990, f. & cert. ef. 8-8-90

WRD 19-1988, f. & cert. ef. 11-4-88

690-018-0025
District Requirements

(1) Any district intending to seek allocations of conserved water pursuant to ORS 537.455 to
537.500 shall, after providing public notice and holding a public meeting, adopt a policy that at a
minimum shall:

(a) Describe how water saved by conservation measures will be allocated by the district;

(b) Describe how the district will address the allocation of conserved water percentages under
ORS 537.470;

(c) Provide district patrons the opportunity to fund a share of the conservation project that is
proportionate to the patron’s share of the water rights involved in the allocation of conserved
water and to receive a corresponding share of the conserved water;

(d) Provide district patrons an opportunity to petition for a vote by all district patrons on the
policy pursuant to applicable statutes governing elections or recalls in the subject district; and

(e) Provide district patrons an opportunity to appeal a proposed district conservation project to
the district board of directors for failure to follow the district’s policy.

(2) The adopted policy under section (1) of this rule shall be reviewed and updated by the board
of directors of the district at least once every five years and may be reviewed and updated more
frequently at the discretion of the board of directors of the district. Review and update of the
adopted policy must comply with the process and provisions under section (1) of this rule.
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(3) This rule applies only to applications for allocations of conserved water filed by a district
after November 5, 2004. This rule does not apply to applications for allocations of conserved
water filed by individuals, including district patrons.

(4) For the purposes of this rule, “district” means an irrigation district organized under ORS
Chapter 545 or a water control district organized under ORS Chapter 553.

Statutory/Other Authority: ORS 536.025, 536.027 & 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500
History:

WRD 7-2004, f. & cert. ef. 11-5-04

Amend
690-018-0040
Application Requirements

Applicants for allocation of conserved water shall provide to the Department the information
described in this rule in substantially the same order as listed. The information shall include:

(1) The name(s) of the applicant(s), mailing address(es), email address(es) (if available), and
telephone number(s);

(2) The certificate, permit, or transfer numbers or the name of the decree, if appropriate, of each
water use subject to transfer that will be modified by the proposed allocation of conserved water;

(3) The date of priority and source of water for each water right identified in section (2) of this
rule;

(4) The amount of water that may be used under the original rights expressed as the maximum
rate and annual volume (duty) of water that may be diverted as stated on the water use subject to
transfer;-

(5) A description of the diversion facilities in sufficient detail for the Department to determine
the capacity of the system. The description shall include:

(a) For a project that has not been completed, a description of the existing diversion facilities,
including diversion structures, pumps, conveyance facilities, an estimate of the amount of water
that can be diverted at the existing facilities stated as a rate of diversion, and application methods
that will be affected by the proposed project; or

(b) For a project that has already been completed, a description of the diversion facilities before
the conservation measure was implemented, including diversion structures, pumps, conveyance
facilities, the amount of water that was diverted at the facilities stated as a rate of diversion
before the conservation measure was implemented, and application methods that will be affected
by the project;-

(6) A description of the proposed changes to be made in the physical system and operations that
will result in the conservation of water;-
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(7) The amount of water needed to meet the beneficial use currently authorized after
implementation of the conservation measures described as a maximum rate and annual volume
(duty) of water;

(8) The amount of water conserved by implementing the conservation measure calculated as the
amount of water identified in section (4) or section (5) whichever is less, minus the amount of
water identified in section (7), expressed as a maximum rate and annual volume (duty) of water;

(9) The proposed percentages and quantities of conserved water to be allocated to the applicants
and to the state and the proposed use of any conserved water allocated to the applicant;

(10) The applicant’s choice of priority date for the conserved water, being either the same as or
one minute after that of the original right;-

(11) For a project that has not been completed, the date on which the applicant intends to:
(a) Begin construction of the conservation project;

(b) Complete construction and file notice of project completion pursuant to OAR 690-018-
0062(1); and

(c) Request that the allocation be finalized pursuant to OAR 690-018-0062(3):-
(12) For a project that has already been completed:

(a) Evidence that the measure was implemented within five years prior to the date of filing the
application; and

(b) The date on which the applicant intends to request that the allocation be finalized pursuant to
OAR 690-018-0062(3):=

(13) A description of any expected effects of the proposed allocation of conserved water on other
appropriators that identifies what presently happens to the water that the applicant is proposing to
CONserve;

(14) A description of any mitigation or other measures planned to avoid harm to other water
rights;

(15) A description of the intended use and boundaries of the expected area within which the
diversion structures and places of use of the applicant’s' portion of conserved water—ight would
be located and used for beneficial out-of-stream uses;

(16) To the extent possible_and as applicable, identification of the stream reach that for-which-the
conserved—watershwould be managed under an instream water right for:

(a) the state’s portion of conserved water; and

(b) any part of the applicant’s portion of conserved water that is to be any-reservedations
instream for future out-of-stream beneficial uses or dedicatedions—ofthe—water to instream use;
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(17) A map that meets the standards in OAR Chapter 690, Division 305, with sufficient detail to
locate and describe the facilities and areas affected by the conservation measures;

(18) Identification of any federal or state public sources of project funds and, if federal or state
public funds that are not subject to repayment will be used in the project, information showing
the estimated project costs and anticipated sources of funds for the project including:

(a) The total cost for project engineering and construction;

(b) The present value of any incremental changes in the costs of operations and maintenance that
are directly attributable to the project that would not be incurred or realized in the absence of the
project;

(c) The amount of funding and the value of any in-kind contributions for project engineering and
construction and for any incremental changes in the costs of operations and maintenance to be
provided from federal or state public funds that are not subject to repayment; and

(d) The amount of funding and the value of any in-kind contributions for project engineering and
construction and for any incremental change since costs of operations and maintenance to be
provided from other funds:-

(19) If construction of the project has begun or been completed and if more than 25 percent of
the project costs have been expended before applying for allocation of conserved water, evidence
that the applicant has attempted to identify and resolve the concerns of water right holders in the
area, governmental entities, or other organizations who have asked to be consulted regarding the
allocation of conserved water;

(20) A letter showing irrigation district or water control district approval if the conservation
project is within the boundaries of the district;

(21) For applications submitted by irrigation districts or water controls districts, evidence of an
adopted policy consistent with the requirements of OAR 690-018-00256030:-

(22) Land use information outlined in the Department's Land Use Planning Procedures Guide;
and

(23) Other information the Department or Commission deems necessary and appropriate to aid in
the evaluation of the application.

(24) The appropriate fee as required under ORS 536.050.

(25) The Director shall waive the application fee based on the percent of conserved water
allocated to the state for instream use, not to exceed 50 percent of the application fee, if the
instream allocation is:

(a) To establish an instream water right pursuant to ORS 537.348;

(b) Necessary to complete a project funded by the Oregon Watershed Enhancement Board under
ORS 541.375; or
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(c) Determined and endorsed in writing by Oregon Department of Fish and Wildlife as a change
that will result in a net benefit to fish and wildlife habitat.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS& 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500

History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, f. & cert. ef. 12-23-94

WRD 12-1990, f. & cert. ef. 8-8-90

WRD 3-1990, f. & cert. ef. 2-28-90

WRD 19-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to (a) require applicant email address(es) if available; (b)
refer to the standards in OAR chapter 690, division 305, which provide greater clarity and
consistency in mapping requirements across water right transactions; (c) correct reference to
another section of these rules; and (d) correct grammatical errors. The rule is also amended to
better differentiate between the state’s portion and the applicant’s portion of conserved water as it
relates to management of the water instream.

Amend
690-018-0050
Processing a Conservation Application_and Approval of a Conservation Project

(1) When the Department receives an application for allocation of conserved water, the Bireetor
Department shall-previde-public-netice-of the-applieation—threugh: review the application to
determine if the applicant has included the information required under OAR 690-018-0040, all
fees have been paid, and if the water rights that will be modified by the proposed allocation of
conserved water are water uses subject to transfer as defined in ORS 540.505(4) and OAR 690-

018-0020(11).

(2) If the Department determines that the application does not include the required information or
fees, or that the water rights that will be modified by the proposed allocation of conserved water
are not water uses subject to transfer, the Department shall return the application and any fees to
the applicant along with a written description of the deficiencies in the application.

(3) If the Department determines the application is complete, all fees have been paid, and the
water rights that will be modified by the proposed allocation of conserved water are water uses

subject to transfer, the Department shall file the application and undertake an initial review of the
application to determine:
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(a) If the proposed allocation of conserved water will result in a reduced diversion for the uses
allowed under the original water rights;

(b) If the proposed allocation of conserved water will harm existing water rights;

(c) If the application is consistent with the requirements established in OAR 690-005-0045
(Standards for Goal Compliance and Compatibility with Acknowledged Comprehensive Plans);

(d) The quantity of conserved water needed to mitigate for harm to existing water rights and the
quantity of conserved water that may be allocated;

(e) The new rate and duty for the existing water rights -held-bythe-appheant-and for any out-of-
stream use of the conserved water rights;

(f) In consultation with the Departments of Fish and Wildlife, Environmental Quality and Parks
and Recreation, if conserved water is needed to support instream uses;

(g) The amounts of water to be allocated to the applicant and, if needed, to the state for an
instream water right based on the project costs and the amount of non-reimbursable public funds
to be used for the project consistent with ORS 537.470(3) and OAR 690-018-0012(1);

(h) The areas within which the conserved water may be used for out-of-stream purposes and the
stream reaches to which the conserved water may be dedicated for instream purposes;

(1) The periods to be allowed for the applicant to file a notice of completion of the conservation
measures and to request that the allocation be finalized pursuant to OAR 690-018-0062. The time
allowed between filing the notice of completion of the conservation measures and requesting that
the allocation be finalized shall not exceed five years; and

9
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(j) Any other conditions or limitations to be included in the new water rights_or tied to the use of
the applicant’s portion of conserved water, including_but not limited to conditions or limitations
to prevent or mitigate for harm to existing water rights_or to prevent enlargement by the
measurement, recording, and reporting to the watermaster the amount of water diverted and used
under the applicant’s reduced rate and duty water right certificate for the lands involved in the
application and under the applicant’s portion of conserved water, as applicable.

(4) Upon completion of the review outlined in section (3) of this rule, the Department shall
provide -by electronic means, or if requested by regular mail, a copy of the initial review to
notify the applicant of its preliminary determinations, identify any outstanding information that
1S necessary to continue processing the application, and allow the applicant a period of at least 30
days to examine the initial review and address any issues in the initial review.

(5) Concurrent with the issuance of the initial review outlined in section (4) of this rule, the
Department shall give notice of the initial review and accept written public comments for 20

days by:

(a) Publishing notice of the initial review in the Department’s weekly public notice; and

(b) Except for those already provided notice of the application under subsection (a) of this
section, providing notice by electronic means to any individuals, organizations, governmental
agencies including Indian Tribes, local government planning departments, irrigation districts in

the area, and parties that the Director determines should be notified, unless -a recipient has
requested notification and that the notice be sent by regular mail.

(6) After conclusion of the time specified in OAR 690-018-0050(4) for the applicant to examine
the initial review and for the public comment period described in OAR 690-018-0050(5), the
Department shall consider applicant feedback and written public comments. Adjustments

determined necessary by the Department shall be documented and incorporated into the proposed
final order under section (7) of this rule.

(75) The Department shall issue a proposed final order of previde-notice-of the determination
made under section (H(3) of this rule, including any adjustments deemed necessary by the
Department pursuant to section (6) of this rule. Based upon the Department’s determination, if
the proposed final order:

(a) Recommends approval of the water conservation project under the application, then the
proposed final order shall include conditions that provide for:

(A) The establishment of the dates pursuant to OAR 690-018-0050(3)(i) by which the applicant
must:

(1) Complete the conservation measures under the project and file notice of the completion with
the Department; and

(11) Finalize the project and file a request for finalization with the Department:;

10
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(B) Upon issuance of an order approving completion of the project,—execeptifalivins certificate
foranirrisationdistriet— the cancelation of the original water right certificate that is to be
modified by the allocation of conserved water; and

(C) HpenFollowing issuance of an order approving finalization of the project, the issuance of a certificate
superseding the original certificate at the reduced rate and duty, a remaining right certificate for the lands
not involved in the application, if applicable, and the allocation of the conserved water, all of which shall

be contingent upon completion of the proposed project and satisfactory proof of use of the conserved water
pursuant to OAR 690-018-0062;

(b) Recommends approval of the water conservation project under the application as well as
completion of the project, then the proposed final order shall include conditions that provide for:

(A) The establishment of the date, not to exceed five years as set forth in OAR 690-018-
0050(3)(1), by which the applicant must finalize the project and file a request for finalization with
the Department;

(B) Cancelation of the original water right certificate that is to be modified by the allocation of
conserved water—exceptifalivine certificateforanirreationdistriet; and

(C) UpenFollowing issuance of an order approving finalization of the project, the issuance of a
certificate superseding the original certificate at the reduced rate and duty, a remaining right
certificate for the lands not involved in the application, if applicable, and the allocation of the
conserved water, all of which shall be contingent upon completion of the proposed project and
satisfactory proof of use of the conserved water pursuant to OAR 690-018-0062; or

(c) Recommends approval of the conserved water project under the application as well as
completion and finalization of the project, then the Department shall: exceptifalivine certificate
foranirrisation-district—include conditions that provide for cancellation of the original water
right certificate -that is to be modified by the allocation of conserved water and shall, following
issuance of the proposed final order, also issue the following draft certificate(s), as applicable, to
supersede the original certificate and allocate the conserved water:

(A) The applicant’s reduced rate and duty water right for the lands involved in the application;

(B) The remaining right for the lands not involved in the application—fapplicable:

(C) The state’s instream water right reflecting the state’s portion of the conserved water to be put
instream consistent with ORS 537.470(3)+; and

(D) If the applicant is proposing to permanently dedicate all or a portion of their conserved water
to the state, then the amount dedicated to the state may be added to (C) of this subsection
consistent with ORS 537.470(3).

(8) The Department shall send the proposed final order to the applicant by registered or certified
mail in accordance with ORS 183.415. The proposed final order shall include a statement of the
opportunity to protest the Department’s determination. The Department shall provide notice of

issuance of the proposed final order by providing a copy of the proposed final order to any other

11
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person requesting notice te-the-appheant-and to each person who commented on the application
for allocation of conserved water in response to the public notice under section (33(2) of this rule.
Notice shall be provided by electronic means unless the recipient has requested that the notice be
sent by regular mail.

(96)_In accordance with OAR 690-002-0220, any person may file a protest against the proposed
final order within 45 days after notice of issuance of the proposed final order. Protests, requests
for party status, and contested case proceedings are governed by Or Laws 2025, ch 575 and OAR
Chapter 690, Division 002. Proposed final orders shall become final if no protest is filed or by

default as prov1ded in OAR 690-002- 0235 —Lﬁa—p#etest—te—ﬂa&p;epeseéaﬂeeaﬁe&eﬁeeﬂseweé

Department may have, 1f a protest is properly filed, the Department may work with the applicant
and the person filing the protest to determine whether the issues raised by the protest can be
resolved informally.

(10) In the event of a land use dispute, as defined in OAR 690-005-0015 (Definitions), the
Director shall follow resolution procedures provided in 690-005-0040 (Resolution of Land Use
Disputes).

Statutory/Other Authority: ORS 536.025, 536.027 & 537.480

Statutes/Other Implemented: ORS 537.455 - 537.500, ORS 536.045, Or Laws 2025, ch 575;
Or Laws 2025, ch 282.

History:

12
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WRD 1-2012, f 1-31-12, cert. ef. 2-1-12

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, f. & cert. ef. 12-23-94

WRD 5-1991, f. & cert. ef. 4-26-91

WRD 12-1990, f. & cert. ef. 8-8-90WRD 3-1990, f. & cert. ef. 2-28-90
WRD 19-1988, f. & cert. ef. 11-4-88

Rule Summary: The rule is amended to (a) implement Or Laws 2025, ch 575, pertaining to new
contested case, party status, and protest processes, (b) implement Or Laws 2025, ch 282,
requirements relating to use of a weekly public notice instead of a newspaper notice, move notice
timing to initial review, and use of an electronic notice of receipt of an application, unless
mailing is requested by the applicant, (c) clarify the public notice process, (d) align the process to
be more consistent with other transfer procedures, (e) cite additional reference to the allocation
formula and process, (f) provide for inclusion of conditions, cancellation of the original water
right certificate, and preparation of draft certificates, as applicable, at the proposed final order
stage to facilitate implementation of automatic final orders-and-ecertificate—issuanee after 33 days
as a matter of law, provided no protests are filed, and (g) clarify the process when an applicant
wishes to dedicate their portion of conserved water permanently to the state. This rule is also
amended to reflect the Director’s delegation to the Department for providing notice of an
allocation of conserved water application, to make terminology consistent when referencing the
Department, and to clarify that the Department’s ability to condition an ACW project. The
heading for this rule was also amended to more fully explain the contents of this rule. This rule is
further amended to remove language in order to recognize that an applicant may not be the
holder of the water right certificate involved in the ACW project.

Amend
690-018-0062
Completion of Conservation Project and Testing Period

(1) If the order approving the application for allocation of conserved water allows a time period
for completing the conservation measures and finalizing the allocations_of conserved water prior
to certification, spen-following notice from the applicant that the project has been completed, the
Director shall issue an completion order:

(a) Canceling the original water right certificate held-bythe-applicants that are-is modified by the
allocation of conserved water.

(b) Allowing the continued use of water for the purposes and at the locations described in the
original water right certificates at the reduced rate and duty prescribed under OAR 690-018-

005045(7¥e); and

(c) Allowing the use and management of the conserved water as a dedication of the water
instream.

(2) Consistent with the order approving the allocation of conserved water and at the request of

the applicants within the period allowed under the-erderunder OAR-690-018-0050(4H OAR

13
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690-018-0050(7)(a)(A)(i1) or —0050(7)(b)(A) for finalization of the project, the Director may
increase the amount of water to be used pursuant to subsection (1)(b) of this rule and decrease by
a like amount the quantity of conserved water needed to mitigate for harm to existing water
rights and the quantity of conserved water to be allocated pursuantte-690-018-0050(4(d) if the
Director finds that the changes are necessary because the conservation project has not performed
as expected and that the applicant’s’ use of additional water would not be wasteful. A request for
additional water submitted under this section shall include sufficient information to demonstrate
that:

(a) The project is less effective than was expected when the order approving the allocation of
conserved water was issued;

(b) The lack of performance is not caused by the applicant’s failure to maintain the project; and

(c) The amount of water remaining for use under the original water rights is insufficient to satisty
the beneficial uses.

14

Page 26 of 168



Item A - Attachment 5b

2/27/26

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS& 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500

History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, f. & cert. ef. 12-23-94

Rule Summary: This rule is amended to (a) incorporate conforming changes into references to
other sections in OAR Chapter 690, Division 18, (b) provide greater clarity for terminology used,
and (c) provide more specificity related to the deadline for finalization of the conserved water
project. Rule language removed from OAR 690-018-0062(3) and (4) has been readopted and
amended in OAR 690-018-0065(1) and (2).

Adopt

690-018-0065

Finalization of Conservation Project

(1) Prior to the expiration of the time allowed under OAR-690-018-00503¥dand OAR 690-

018-0050(75)(a)(A)(11) or -0050(7)(b)(A), the applicant may request that an allocation of
conserved water be finalized. The request shall include:

(a) If all or part of the applicant’s portion of the conserved water is to be used for an out-of-
stream beneficial use at an identified location, the following information:

(A) The name, mailing address, email address (if available), and telephone number of the person
using the water;

(B) A description of the type of beneficial use of the water;

(C) A legal description of the place of use; and

(D) A map that meets the standards in OAR Chapter 690, Division 305; and

(b) If all or part of the applicant’s portion of the conserved water is to be leased, dedicated or
temporarily reserved instream, a statement identifying the quantity of water to be managed as an
instream water right.

(2) Upoen-Following receipt of a request that an allocation of conserved water be finalized or
wponfollowing the expiration of the time allowed under OAR 690-018-0050(7)(a)(A)(ii) or -
0050(7)(b)(A), the Director shall issue:

(a) A finalization order allowing, as applicable:

(A) The out-of-stream beneficial use of any portion of the conserved water allocated to the
applicant, at the location and for the type of use identified pursuant to subsection (1)(a) of this
rule; and

15
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(B) The use and management as an instream water richt of any portion of the conserved water
allocated to the applicant that is being leased, dedicated or temporarily reserved instream;

(b) Certificate(s) to supersede the original certificate as provided for in the order approving the
allocation of conserved water for:

(A) The applicant’s reduced rate and duty water right for the lands involved in the application;
and

(B) The remaining right for the lands not involved in the application, if applicable; and

(c) A certificate for an instream water right for the state's portion of the conserved water as
pursuant to ORS 537.470(3).

(d) If the applicant is proposing to permanently dedicate all or a portion of their conserved water
to the state, then the amount dedicated to the state may be added to (C) of this subsection
consistent with ORS 537.470(3).

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500

Rule Summary: This rule is adopted to (a) better differentiate between the rules related to
completion of the project and finalization of the project, (b) provide more specificity related to
the deadline for finalization of the conserved water project, (c) request additional contact
information for the applicant, (d) incorporate conforming changes into references to other
sections in OAR chapter 690, division 18, (e) provide greater clarity for terminology used, (f)
refer to the standards in OAR chapter 690, division 305 which provide greater clarity and
consistency in mapping requirements across water right transactions, and (g) clarify the process
when an applicant wishes to permanently dedicate their conserved water to the state. This rule is
further amended to provide greater clarity as it relates to the process.

690-018-0080
Management of Conserved Water

(1) The Department shall manage any conserved water allocated to instream use under the rules
established to implement ORS 537.332 to 537.360 pertaining to instream water rights.

(2) A conserved water right reserved instream for future out of stream use shall be managed to
carry the water through the stream reach described in the order issued pursuant to OAR 690-018-
0050. Any conserved water reserved instream shall maintain its priority date and will not be
subject to abandonment under ORS 540.610 to 540.670.

Statutory/Other Authority: ORS 536.025, 536.027 & 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500
History:

WRD 19-1988, f. & cert. ef. 11-4-88

Amend
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690-018-0090
Change in Use of Conserved Water

(1) Any person or agency entitled to the use of conserved water shall notify the Director of any
change in the type of use, place of use or point of diversion. The notice must be submitted 60
days before the actual change and must include the information requested in OAR 690-018-

0065(1)(a)00623)a).

(2) The Director shall approve a change in the type of use, place of use, or point of diversion for
conserved water if:

(a) The proposed new use is within the area described under OAR 690-018-0050(H(3)(h);
(b) The proposed change would not constitute an expansion of the right;-ané

(c) The proposed point of diversion would divert water from the same authorized source of water
and would not constitute injury to another existing water right;

and

(d) The approval is consistent with OAR 690-005-0045 (Standards for Goal Compliance and
Compatibility with Acknowledged Comprehensive Plans).

(3) A change in the dispensation of the use of a conserved water right may be initiated 60 days
after the notice prescribed in section (1) of this rule if the Director takes no action within that
period.

(4) When a right to the use of conserved water is sold or given to an agency or political
subdivision of the state or to a person:

(a) The right shall become appurtenant to the premises upon which use is made;
(b) A certificate of water right shall be issued upon satisfactory proof of use; and

(c) Unless dedicated to instream use, the right shall be subject to the provisions of ORS 540.510
to 540.539, 540.572 to 540.578, and 540.610 to 540.670.

(5) Upon approval of a change in the use or point of diversion proposed under this rule, the
Director shall issue a new order to allow the new use of the conserved water.

(6) Any changes in the type of use, place of use, or point of diversion that are not provided for
under this rule shall only be made after compliance with the transfer rules in OAR 690, division
380.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS& 537.480
Statutes/Other Implemented: ORS 537.455 - 537.500

History:

WRD 7-2004, f. & cert. ef. 11-5-04

WRD 15-1994, f. & cert. ef. 12-23-94

17
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WRD 12-1990, f. & cert. ef. 8-8-90
WRD 19-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to (a) incorporate conforming changes; (b) update
reference to other rules; and (c) include criteria that any change in point of diversion under this
rule must divert water from the same source and cannot injure other existing water rightss;

socladin s
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Division 380
WATER RIGHT TRANSFERS

Amend
690-380-0010
Purpose

(1) The rules in OAR chapter 690, division 380 establish requirements and procedures that shall
be used by the Department to evaluate an application to change a water use subject to transfer.
The rules describe the requirements for permanently changing the character of use, place of use,
point of diversion or point of appropriation of a water use subject to transfer and for temporarily
changing the-character-ofuse-of stored—water-and-the place of use of a water use subject to
transfer. These rules also establish requirements for changes to a water use permit pursuant to
ORS 537.211(4).

(2) A water user may make the following changes without filing a transfer application pursuant
to ORS 540.520 and OAR 690-380-3000:

(a) The allocation of conserved water, however, an application for allocation of conserved water
is required pursuant to ORS 537.455 to 537.500 and OAR chapter 690, division 18 and notice of
a change in place of use of conserved water is required pursuant to 537.490;

(b) Use water at an additional or different place of use under a water use subject to transfer
issued to a municipality, rights conferred by ORS 538.410 to 538.450, or under the registration

system set forth in 537.132 provided the water use complies with the requirements under
540.510(3)(a)(A) to (C) and 540.510(3)(b);

(c) Use water at a different place of use under a permit or certificate issued to a district pursuant
to ORS 540.570 to 540.580 and OAR Chapter 690, division 385, however, a petition for the
change must be submitted to the Department by the district;

(d) A change in point of diversion pursuant to ORS 540.510(5) and the diversion is provided with
a proper fish screen, if requested by ODFW;

(e) A change in point of diversion in response to government action pursuant to ORS 540.510(6)
provided that the owner notifies the Department before changing the point of diversion;

(f) A change in point of diversion or appropriation or a change in place of use under a water use

permit through a permit amendment for which an application has been filed and approved by the
Department pursuant to ORS 537.211(4) to (9) and OAR 690-380-7000 through OAR 690-380-
7300;

(g) Water right changes made for lands not described in a permit when the Department issues a
certificate pursuant to ORS 537.252;

(h) An exchange of water that meets the criteria in ORS 540.533 and 540.537 if the exchange is
approved pursuant to OAR 690-380-2260;
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(1) A change in character of use from a specific industrial use to general industrial use provided
notice is provided to the Department of the change and the change is consistent with the criteria
in OAR 690-380-2340; and

(j) Any change of use if the beneficial use authorized by the water use subject to transfer is
irrigation and the owner of the water right uses the water for incidental agricultural, stock
watering and other uses related to irrigation use, so long as there is no increase in the rate, duty,
total acreage benefited or season of use.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 — 540.532

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0001
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 10-1988, f. & cert. ef. 8-10-88

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule is amended to add reference to OAR 690-380-7000 through 690-380-
7300, which are newly adopted rules pertaining to processes regarding applications for water
right permit amendment_which implement ORS 537.211(4) and to include that as part of the
purpose of the rules. This rule is amended to remove temporary change in character of use of a
right to store water because ORS 540.523 does not provide this authority.

Amend
690-380-0090
Applicability

The rules in this division apply to applications submitted on or after April 1, 2026, except as
specified in OAR chapter 690, division 2. Applications submitted before this date shall be subject
to rules in effect at the time of submittal, except as specified in OAR chapter 690, division 2. Fhe

- a
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Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:

WRD 1-20009, f. & cert. ef. 6-18-09

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is updated to reflect the new applicability of the updated rules.

Amend
690-380-0100
Definitions

The definitions in this rule, along with the definitions in OAR 690-008-0001 and 690-300-0010,
apply to the rules in OAR chapter 690, division 380. Where a term is defined in more than one
rule, the definition in this rule applies.

(1) “District” means an irrigation district formed under ORS Chapter 545, a drainage district
formed under Chapter 547, a water improvement district formed under Chapter 552, a water
control district formed under Chapter 553 or a corporation organized under Chapter 554.

(2) “Enlargement” means an expansion of a water right and includes, but is not limited to:
(a) Using a greater rate or duty of water per acre than currently allowed under a right;

(b) Increasing the acreage irrigated under a right;
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(c) Failing to keep the original place of use from receiving water from the same source; or

(d) Diverting more water at the new point of diversion or appropriation than is legally available
to that right at the original point of diversion or appropriation.

(3) “Injury” or “Injury to an existing water right” means a proposed transfer or permit
amendment would result in another, existing water right not receiving previously available water
to which it is legally entitled.

(4) “Layered” means a situation in which there are multiple water uses subject to transfer,
permits, or certificates of registration that are appurtenant to the same place of use and that have
been issued for the purpose of irrigation.

(5) “ODFW” means the Oregon Department of Fish and Wildlife.

(6) “Point of appropriation” means a well or the pump location on a sump at which ground water
is withdrawn from the ground for use under a ground water right.

(7) “Point of diversion” means the place at which surface water is diverted from a surface water
source as specified in the water right. It may be the head of a ditch, a pump suction line, the
center line of a dam, or other point at which control is taken of surface water.

(8) “Primary water right” means the water right designated by the Commission as the principal
water supply for the authorized use, or if no designation has been made, the water right
designated by the applicant as the principal water supply for the authorized use.

(946) “Report of ownership information” means a document prepared by a title company that
includes ownership and a legal description of the lands to which the water right is appurtenant.

(1042) “Supplemental water right or permit” means an additional appropriation of water to make
up a deficiency in supply from an existing water right. A supplemental water right or permit is
used in conjunction with a primary water right.

(113) “Water right conveyance agreement” means a purchase and sale agreement, deed, or other
document that has been recorded in the deed records by the relevant county describing land to
which a water right is appurtenant and demonstrating that the interest in that land and the interest
in the appurtenant water right have been separately conveyed.

13 . S
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Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 575

History:

WRD 1-2009, f. & cert. ef. 6-18-09

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0005
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 10-1988, f. & cert. ef. 8-10-88

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 575, by removing the
“standing” definition, (b) add reference to “permit amendment” to align with the inclusion of
newly adopted rules under OAR 690-380-7000 through 690-380-7300 pertaining to processes
regarding water right permit amendment applications, (¢) remove redundant definitions of
“protest” and “water use subject to transfer” which are defined in OAR 690-300-0010, and (d)
make other changes for rule language consistency.

690-380-2000
Types of Permanent Transfers

Permanent water right transfers include:

(1) A change in the point of diversion or appropriation pursuant to OAR 690-380-2110, 690-380-
2120 and 690-380-2130;

(2) A change in the place of use pursuant to OAR 690-380-2200, 690-380-2250, and 690-380-
2260;

(3) A change in the character of use pursuant to OAR 690-380-2300; 690-380-2320, 690-380-
2330, and 690-380-2340; and

(4) A change involving municipal water rights pursuant to OAR 690-380-2410, 690-380-2420,
and 690-380-2430.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:

WRD 2-2003, f & cert. ef. 5-1-03
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Amend
690-380-2110
Change in Point of Diversion or Point of Appropriation

(1) No change in point of diversion or appropriation may be made except as described under
OAR 690-380-0010 or as approved or recognized by the Department through a water right
transfer, permit amendment under ORS 537.211 and OAR 690-380-7000 to OAR 690-380-7300,
ercertificate of registration modification under OAR chapter 690, division 382, or allocation of
conserved water under OAR chapter 690, division 18.

(2) Except as provided in ORS 540.531 and OAR 690-380-2130, a change in point of diversion
is restricted to the same source of surface water. A change in point of appropriation under a water

right or certificate of registration modification is restricted to the same aquifer, as defined in
OAR 690-200-0050(9).

(3) The Department may:

(a) condition the transfer to prevent injury or enlargement resulting from the change.; and

(b) deny a change in the point of appropriation pursuant to ORS 540.586.

(4) As provided in ORS 450.695(2), a water authority may change the points of diversion or
appropriation or move the water intake sources of the water use permits or certificates conveyed
to it by the districts and municipalities that formed the water authority. For the purposes of this
subsection, moving a water intake source is the same as changing the location of a point of
diversion. Water authorities shall be subject to the following requirements:

(a) A request by a water authority to change the location of a point of diversion or appropriation
from that authorized by a water right certificate shall be made pursuant to ORS cE€hapter 540 and
OAR cEhapter 690, division 380 transfer rules;

(b) A request by a water authority to change the location of a point of diversion or appropriation
authorized by a water use permit_for which a request for issuance of a water right certificate
under ORS 537.250 has been received and approved by the Commission under ORS 537.250, as
defined-m-OAR690-380-0100(14(e); shall be subject to the same statutory and administrative
review criteria prescribed by ORS cE€hapter 540 and OAR chapter 690, division 380 transfer
rules for water uses subject to transfer; and

(c) A request by a water authority for changes in the location of the point of diversion or
appropriation for water right permits other than those covered under subsection (3)(b) of this
rule, shall be made pursuant to ORS 537.211 and OAR 690-380-7000 to OAR 690-380-7300.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 450.695, ORS& 540.510 - 540.532, ORS 537.250, ORS
540.586

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04
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WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0010
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 19-1990, f. & cert. ef. 12-14-90

WRD 16-1990, f. & cert. ef. 8-23-90, Renumbered from 690-015-0015
WRD 7-1987, . & ef. 6-11-87

Rule Summary: This rule is amended to (a) include reference to chapter 690, division 18 rules
regarding allocation of conserved water, (b) include references to proposed rules pertaining to
water right permit amendments, (c) remove reference to a deleted definition and add simplified
language for clarity, (d) make other changes for rule language consistency, and (e) clarify
practice of conditioning water rights to prevent injury or enlargement. This rule is also amended
to provide more clarity around the meaning of “same aquifer” and recognizes that the department
may deny a point of appropriation in certain circumstances (ORS 540.586) as a result of 2025

legislation.

Amend
690-380-2120
Change in Point of Diversion to Reflect Historical Use

(1) As provided in ORS 540.532, any individual who holds a water right certificate or decreed
right may request a change in point of diversion erapprepriation—to reflect the historical use of
water at a point of diversion er-apprepriation—other than that described in the water right
certificate or decree. The individual shall use the Department’s water right transfer application
form, elearly—marked-titled “Historic Change in Point of Diversion©B,” and, except as otherwise
provided in section (2) of this rule, include the information required in OAR 690-380-3000. The
provisions under OAR 690-380-2120 shall not be used to change the location of an on-channel
dam for a water right certificate that authorizes the storage of water.

(2) An individual requesting a change in the point of diversion erapprepriatien—under section (1)
of this rule shall provide to the Department the following additional information:

(a) Evidence that the actual, current point of diversion erapprepriation—for the water right in
question has been in use for more than 10 years;

(b) A map meeting the requirements of OAR 690-380-3100, except that it need not be prepared
by a certified water rights examiner. The map shall be of sufficient detail and clarity to identify
the true point of diversion erapprepriation-including but not limited to:

(A) The county tax lot number, township, range and section, and to the nearest quarter-quarter
section or latitude and longitude as established by a global positioning system; and

(B) The locations of the point of diversion er-apprepriation—as specified in the water right
certificate or decree and the actual, current point of diversion-erappreptriation;

(c) Evidence that there has been no claim of injury, including to any instream water right granted
pursuant to a request under ORS 537.336. pursuant to ORS 537.346, ORS 537.348 or ORS
537.470, or converted pursuant to ORS 543A.305, and held in trust by the Department, prior to
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the request for the change in point of diversion-erappreptiation. The evidence shall include a
statement from the local watermaster, based upon the watermaster’s knowledge and Department
records, that no validated complaint of injury has been made due to the use of water at the actual,

current point of diversion-er-appropriation.

(3) On receipt of an application for a change in point of diversion erapprepriation—under section
(1) of this rule, the Department shall:

(a) Provide the applicant a list of the affected water rights_with, except as specified in section
(3)(a)(E) of this rule, the name and address of the current holder(s) of each affected water right
identified. The list shall include, but is not limited to:

(A) Any water right with an intervening point of diversion-erapprepriation;

(B) Any water right for use of stored water being delivered from an upstream reservoir to a
downstream user;

(C) Any water right upstream from a significant inflow of water if the request moves the
proposed point of diversion upstream, above the inflow, from the authorized point of diversion;

(D) Any water right downstream from a significant inflow of water if the request moves the
proposed point of diversion downstream, below the inflow, from the authorized point of
diversion;

(E)-The list need not include any instream water right granted pursuant to a request under ORS
537.336, created pursuant to ORS 537.346, ORS 537.348 or ORS 537.470, or converted pursuant
to ORS 543A.305, and held in trust by the Department, as the application to the Department shall
be considered notification to the holder of these rights, and no further notice to the Department
shall be required.

(b) Provide the applicant with a copy of a notice that they must send by certified mail with return
receipt service requested to-be-mated-orhand-delivered—to-the all affected water right holders,
except the Department pursuant to (3)(a)(E), that:

(A) Describes the locations of the authorized and actual points of diversion-erapprepriation;

(B) States that the recipient on the notice may provide comments to the Department on whether
the requested change in point of diversion erapprepriation—will cause injury_or enlargement, and
that any timely comments received will be considered pursuant to the Department’s evaluation
and determination made under section (5) of this rule; and

(C) Establishes a comment period of at least 30 days after the date of delivery of the notice by
certified mail-is-ailed-or-hand-delivered to each of the affected water right holders;

(c) Consult with ODFW in the manner provided under OAR 690-380-5060; and

(d) Provide notice of the application in the weekly notice published by the Department.

(4) Upon receipt from the Department of the list of affected water rights with the name and
address of the current holder(s) of each affected water right identified and a copy of the notice,

8
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the individual requestmg the change shall detemqm&thenameané—address—eﬂhee%rem—helder

ach-a ed—wa : . 3 : : : 3 eliver send the
notice by certlﬁed mail w1th return receipt service requested to all such holders. If an instream
water right granted pursuant to a request under ORS 537.336, created pursuant to ORS 537.346,
ORS 537.348 or ORS 537.470, or converted pursuant to ORS 543A.305, and held in trust by the
Department would be affected, the application to the Department shall be considered notification
to the holder of these rights, and no further notice to the Department shall be required.- The
individual shall, within 14 days of the certified date of delivery of the notice, provide to the
Department the signed and dated certified mail return receiptswiitten as proof of service upon the
affected water right holders. A transfer under section (1) of this rule shall not be approved by the
Department before the Department receives the wwitten-signed and dated certified mail return
receipts as proof of service and-or before the comment date specified in the notice, whichever is
later.

(5) If, after considering any timely comments received, the Department finds the individual
requesting a change in point of diversion erapprepriation—to reflect historical use satisfies the
requirements under section (2) to (4) of this rule and that the change does not cause injury_or
enlargement, or can be conditioned to prevent injury or enlargement, the request shall be
approved. The order approving the change in point of diversion-er-appropriation:

(a) sShall establish a deadline for compliance with any conditions needed to prevent injury or
enlargement and, where required, to provide fish screening:-

(b) May, condition the transfer to prevent injury or enlargement resulting from the changeifthe
epartment-dete en 5 e pee-: and

(c) Shall cancel the certificate, }if a certificate had previously been issued.;-the-order-shall-eaneel
the certificate:

(6) Concurrent with issuance of the approval order described in section (5) of this rule, Fthe
Dédirector shall issue a new certificate confirming the change in point of diversion-ex
apprepriation and preserving all other conditions of the water right.

(76) After the deadline for compliance with conditions of an approval established pursuant to
section (5) of this rule, the use of water from the point of diversion erapprepriation—shall be
subject to continued compliance with the conditions.

(8%) As used in this rule, “individual” means a natural person and does not include a government
body, organization, business enterprise, or other such entity.

Statutory/Other Authority: ORS 536.025 & 536.027, ORS 537

Statutes/Other Implemented: ORS 540.532, ORS 537.336, ORS 537. 341, ORS 537.346
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0240

WRD 5-1996, f. & cert. ef. 7-11-96
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Rule Summary: This rule is amended to (a) add language to provide more clarity as it relates to
the “claim of injury” standard; (b) provide more certainty in proof of service to affected water
right holders by requiring applicant to serve notice by certified mail with return receipt
requested; (c) add language to provide more clarity around criteria for approval of applications
under this rule; (d) conform changes to correct numbering; (e) link to the mapping requirements
in OAR 690-380-3100; (f) add language to clarify that instream water rights requested pursuant
to ORS 537.336, created pursuant to ORS 537.346, ORS 537.348, or ORS 537.470, or converted
pursuant to ORS 543A.305 are included in the listing of affected water rights and the approach
for notice to- these specific water rights; (g) make clear enlargement is part of the approval
criteria, consistent with existing practice, permanent transfers, and the doctrine of prior
appropriation; (h) add language to specify that timely comments are considered as part of the
Department’s determination of whether injury or enlargement will occur; and (i) clarify practice
of conditioning water rights to prevent injury or enlargement so that an application can be
approved. This rule is also amended to reflect that OWRD believes this rule only applies to
historic surface water POD changes, to clarify applicability of this rule as it relates to changing
the location of an on-channel dam associated with a reservoir storage right.

Amend
690-380-2130
Change from a Surface Water Point of Diversion to a Ground-wWater Appropriation

(1) As provided in ORS 540.531, an owner of a surface water use subject to transfer may apply
for a transfer of the point of diversion to allow the appropriation of ground water, subject to the
requirements for a transfer in point of diversion under this Division and the requirements under
section (2) or (3) of this rule.

(2) The Department may allow the transfer of the point of diversion under section (1) of this rule
if:

(a) The criteria in ORS 540.520, ORS 540.530, and OAR 690-380-5000 are met;

(b) The new point of diversion appropriates ground water from an aquifer that is hydraulically
connected to the authorized surface source; and

(c) The proposed change in point of diversion will affect the surface water source similarly to the
authorized point of diversion specified in the water use subject to transfer; and

(d) The withdrawal of groundwater at the new point of diversion is located within 500 feet of the
surface water source and, when the surface water source is a stream, is also located within 1000
feet upstream or downstream of the original point of diversion as specified in the water use
subject to transfer; or

(e) If the distance requirements in subsection (2)(d) of this rule are not met, the holder of a water
use subject to transfer shall submit to the Department evidence prepared by a licensed geologist
that demonstrates that the use of the groundwater at the new point of diversion will meet the
criteria set forth in subsections (2)(a) to (c) of this rule.

10
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(3) Notwithstanding section (2) of this rule, the Department shall allow a transfer of the point of
diversion under section (1) of this rule in the Deschutes bBasin ground water study area if:

(a) The proposed transfer would not result in injury to an existing water right or enlargement of
the water right proposed for transfer;

(b) The criteria in ORS 540.520, ORS 540.530, and OAR 690-380-5000 are met;

(c) The new point of diversion appropriates ground water from an aquifer that is hydraulically
connected to the authorized surface water source; and

(d) The use of the new point of diversion will affect the surface water source hydraulically
connected to the authorized point of diversion specified in the water use subject to transfer. The
Department may not require that the use of the new point of diversion affect the surface water
source similarly to the authorized point of diversion specified in the water use subject to transfer
under this subsection.

(4) A transfer application requesting to change the point of diversion from a surface water
diversion to a groundwater appropriation for which evidence prepared by a licensed geologist is
required under subsection (2)(e) of this rule shall be evaluated by the Department in the
following manner:

(a) The change in point of diversion request shall be examined to determine the potential for
injury as if the change is to be from the authorized point of diversion to a point on the stream
nearest the proposed well;

(b) If potential injury is not found, the evidence prepared by a licensed geologist and submitted
by the applicant shall be evaluated to determine whether the application meets the other
requirements of subsection (2)(a) to (c) of this rule. The geologist’s report shall examine the
effect on the surface water source in the vicinity of the point on the stream nearest the proposed
new point of diversion.

(5) The new point of diversion shall retain the original date of priority and all other applicable
conditions and restrictions that existed at the original point of diversion shall apply at the new
point of diversion authorized under the transfer.

(6) If within five years after approving a transfer under this rule, the Department finds that the
transfer results in substantial or undue interference with an existing ground water right that
would not have occurred in the absence of the transfer, the new point of diversion shall be
subordinate to the existing right injured by the transfer. This section applies only to wells with
rights existing at the time the transfer was approved.

(7) The original point of diversion of surface water shall not be retained as an additional or
supplemental point of diversion_for the portion of the water right transferred.

(8) Pursuant to ORS 540.531(6)(a), Fthe Department shall, for a water use subject to transfer,
approve a transfer application to return to the last authorized surface water point of diversion if
the required transfer application is received within five years after the Department approves a
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transfer under this rule. It shall be presumed, for transfers under this subsection, that there is no
injury, including injury to rights obtained or transferred after the approval of the first transfer. _If
the approved change is not made, the transfer holder or receiving landowner, as appropriate, shall

e e ¥ 4 R 69 o notify the Department of failure to
complete the change and request to return to the last authorized surface water point of diversion
prior to the transfer pursuant to OAR 690-380-6010.

(9) Pursuant to ORS 540.531(6)(b), Fthe Department shall, for a water use subject to transfer,
approve asn transfer application to return to the last authorized surface water point of diversion
after five years of the date the Department allows the transfer under section (3) of this rule if the
Department receives the required application, and the return will not result in injury._If the
approved change is not made, the transfer holder or receiving landowner, as appropriate, shall te
notify the Department of failure to complete the change and request to return to the last
authorized surface water point of diversion prior to the transfer pursuant to OAR 690-380-6010.

(10) For transfers allowed under this rule, the Department shall require mitigation measures to
prevent depletion from any surface water source not specified in the permit or certificated or
decreed water right pursuant to ORS 540.531(7)¢6), except that the Department may not require
mitigation measures if the transfer complies with section (3) of this rule.

(11) As used in this rule:

(a) “Existing ground water right” means a right that existed at the time a transfer was approved
under sections (1) to (5) of this rule and does not include a right established after the transfer
whether by permit or a change in point of appropriation regardless of priority date.

(b) “Similarly” means that the use of groundwater at the new point of diversion affects the
surface water source specified in the permit or certificated or decreed water right and would
result in stream depletion of at least 50 percent of the rate of appropriation within 10 days of
continuous pumping.

(c) “Deschutes basin ground water study area” means the Deschutes River Basin drainage area
indicated in OAR 690, division 505, Exhibit 1.

(12) The Department shall provide notice and review of transfer applications under section (3) of
this rule pursuant to OAR 690-380-4000 through 690-380-4200.

(13) Opportunities to protest a transfer under section (3) of this rule shall be pursuant to OAR
690-380-4030.

(14) The Department shall issue final orders on transfer applications under section (3) of this rule
pursuant to OAR 690-380-5000.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.520, ORS 540.530, ORS& 540.531
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 1-2004, f. & cert. ef. 3-17-04
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WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0210
WRD 5-1996, f. & cert. ef. 7-11-96

Rule Summary: This rule is amended to (a) add language to provide more clarity and reflect
standard agency practices, (b) add language that provides a more detailed description of the
available processes and criteria to revert an approved groundwater appropriation back to the last
authorized surface water point of diversion prior to the transfer, and (c) correct a statutory
reference. This rule is also amended to clearly refer to statutory requirements.

Amend
690-380-2200
Changes in Place of Use

(1) No change in the place of use may be made except as described under OAR 690-380-0010 or
as approved by the Department through a water right transfer, permit amendment under ORS
537.211, certificate of registration modification under OAR chapter 690, division 382, instream
lease or instream transfer under OAR chapter 690, division 77, allocation of conserved water
under OAR chapter 690, division 18, or pursuant to OAR 690-380-2260.

(2) For water rights with an authorized place of use tied to specific acreage, including but not
limited to irrigation, nursery operations, or cranberry operations, a change in place of use must
involve a physical movement that alters the location of the water right from the existing
authorized place of use to the proposed place of use such that, consistent with OAR 690-380-
0010(2)(c), the lands from which the water right is removed do not continue to receive water
from the same source.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) include references to OAR chapter 690, division 18
rules regarding allocation of conserved water and OAR chapter 690, division 77 rules regarding
instream leases and transfers, which also are subject to OAR chapter 690, division 380 rules, and
(b) provide greater transparency around, and ensure alignment with, existing Department policy
that a place of use transfer must involve a physical change that alters where the water right is
located and that it must be consistent with requirements related to the prevention of enlargement.

Amend
690-380-2240
Layered Water Rights and Certificates of Registration

(1) Except as provided in section (5) of this rule, a change in place of use or character of use of a

water use subject to transfer, or a permit_;-er-a-certificate—ofregistration—that is layered shall be

approved or recognized only if concurrent changes to the other layered water uses subject to
transfer, permits, and certificates of registration are approved or recognized.
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(2) Pursuant to ORS 540.510(1), W-when reviewing an application for a transfer or permit
amendment, the Department shall notify the applicant if other layered water uses subject to
transfer, permits, or certificates of registration are identified for which applications for
concurrent changes have not been filed. The Department’s notification shall identify the layering
issue(s) that must be resolved and the options for resolution outlined in section (3) of this rule,
and shall be sent to the applicant through either:

(a) Issuance of an initial review, if required; or

(b) Sending a letter by electronic means, or if requested by regular mail, for those transfers that
do not require issuance of an initial review.

(3) The Department shall provide an applicant notified under section (2) of this rule a period of
not less than 30 days to:

(a) Submit applications for concurrent changes in the other layered water uses subject to transfer,
permits, and certificates of registration, or otherwise as allowed under section (5) of this rule;

(b) Submit affidavits of voluntary cancellation for the other layered water uses subject to
transfer, permits, and certificates of registration; or

(c) Withdraw the application.

(4) If the Department determines that an application_filed pursuant to (3)(a) of this rule to
transfer eramend-a layered water use subject to transfer, ex-amend a layered permit, or modify a
layered certificate of registration identified under section (2) of this rule should be denied or not
recognized, the Department shall notify the applicant of the Department’s intent to issue final
orders denying or not recognizing the application and all associated applications unless, within
30 days after the date of Department notification, the applicant:

(a) Submits an affidavit of voluntary cancellation for the portion of the water use subject to
transfer, permit, or certificate of registration that the Department has determined cannot be
transferred, amended, or modified; or

(b) Withdraws the applications.

(5) A supplemental irrigation water right may be moved separately from the associated primary
irrigation water right if another primary irrigation water right with similar reliability is
appurtenant to the lands to which the supplemental right is to be moved.

Statutory/Other Authority: ORS 536.025,-4&-ORS 536.027

Statutes/Other Implemented: ORS 540.510 — 540.532, Or Laws 2025, ch 282
History:

WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to (a) add language to clarify when and how the
Department notifies an applicant of layering issues and how they may be resolved, (b) implement
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Or Laws 2025, ch 282, with respect to providing notification in electronic form, and (c) for
consistency with Division 382 pertaining to groundwater registration modifications.

Amend
690-380-2250
Transfer of Supplemental Water Right or Permit

(1) When an application for change of the use or place of use for a primary water right is
submitted in accordance with OAR 690-380-3000, the applicant also shall indicate whether the
land described in the application has an appurtenant supplemental water right or permit. If the
applicant intends to transfer the supplemental water right or permit with the primary water right,
the applicant shall include information on the supplemental right or permit as part of the transfer
application for the primary water right as required under OAR 690-380-3000.

(2) If the applicant does not include the supplemental water right or permit in the transfer
application, the Department shall notlfy the apphcant in the initial review, as prescribed in OAR
690-380-4000, and-thelan :

supplemental water r1ght will be canceled before the Department issues the order approving the
transfer of the primary water right, unless within 30-days—afterthe timeframe provided in OAR
690-380-4000(9) and (10)-the-date-of Departmentneotifieation, the applicant modifies the

application to include the supplemental water right or permit or withdraws the application.

(3) Provided the applicant, other than an entity that meets the criteria described in OAR 690-380-
3000(13)(b) or (c), responds to the initial review in a manner consistent with the requirements of
OAR 690-380-4000, if the report of ownership information required in OAR 690-380-4000(6)
and (7) identifies a landowner that is not the applicant, then the Department shall notify the
identified landowner, provide the identified landowner a copy of the initial review, and allow the
identified landowner 30 days to provide consent to the proposed transfer and method to address
the supplemental right.

(4) The Department may approve the transfer of a supplemental water right or permit in
accordance with ORS 540.520 and 540.530. The Department shall not approve the transfer of a
supplemental water right or permit if the transfer would result in injury or enlargement, or if an
identified landowner does not provide consent to the proposed transfer and method to address the
supplemental right.

(54) If the Department_determines it can approves the transfer of the primary water right but dees
cannot approve the transfer of the supplemental water right or permit, the Department shall
notify the applicant and the land-owner, as identified under OAR 690-380-4000(6) and
(736063, of the Department’s intent to cancel that portion of the supplemental water right or
permit described in the transfer application before the Department issues_an order approving the
transfer of the primary water right-transfer-erder, unless the applicant withdraws the transfer
application within 90 days.

(65) The order issued by the Department approving the transfer of a primary water right shall
also cancel any appurtenant supplemental water right or permit not included in the transfer if the

15

Page 45 of 168



Item A - Attachment 5b

2/27/26

applicant does not modify or withdraw the application pursuant to section (2) of this rule or
withdraw the application pursuant to section (4) of this rule.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.530

History:

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0048
WRD 5-1996, f. & cert. ef. 7-11-96

Rule Summary: This rule is amended to (a) clarify that issuance of an initial review under OAR
690-380-4000 serves as the Department’s notice of intent to cancel a layered supplemental water
right unless the primary right transfer application is modified to include the supplemental or is
withdrawn, (b) add language to describe the Department’s process for notifying a landowner,
other than the applicant, of layering issues, how they may be resolved, and the timeframe for
doing so, (c) clarify the stages of processing when the Department makes its determination and
issues an order, and (d) add language to correct rule references pertaining to a report of
ownership information.

Amend
690-380-2260
Exchanges of Water

(1) A person proposing to use stored, surface or ground water from another source in exchange
for supplying replacement water in an equal amount pursuant to ORS 540.533 to 540.543 shall
file an exchange application with the Department along with the fee required under ORS
536.050.

(2) After receipt of a complete exchange application, the Department shall give-atleast30-days
publie notice of the application: by publication in the Department’s weekly public notice and
accept written public comments for 30 days.

(3) Any person may submit comments by the date identified in the notices prescribed by
subsections (2 )a)-and-(b) of this rule.

(4) After the comment period prescribed in section (2) of this rule, the Director shall:

(a) Issue a proposed final order recommending approvaling or denialying of the application in
compliance with ORS 540.537 taking into account comments received under section (3) of this
rule; and
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(b) Notify the applicant and any person who submitted comments under section (3) of this rule of
issuance of the proposed final order.

(5) Protests of, requests for party status, and contested case proceedings concerning proposed
final orders are governed by Or Laws 2025, ch 575 and OAR 690-002. Proposed final orders
shall become final if no protest is filed or by default as provided in OAR 690-002-0235.

£6) If no protest of a proposed final order is timely received, as a matter of law, the proposed
final order shall become a final order on the date that is 33 days after the close of the time period
for submitting a protest, with no further action required by the Department.

(7) Not more than 33 days after the close of the time period for submitting a protest, the
Department may withdraw a proposed final order for reconsideration and issuance of a
superseding proposed final order. H-the-applicant-or-aperson-whe-submitted—commen

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.533 - 540.543, Or Laws 2025, ch 282, Or Laws 2025

ch 575

History:

WRD 1-2012, f. 1-31-12, cert. ef. 2-1-12
WRD 5-2006, f. & cert. ef. 10-6-06
WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, with respect to
public notice requirements, and (b) provide for issuance of a proposed final order in order to
implement Or Laws 2025, ch 575, with respect to opportunities for protest against a proposed
final order and contested case proceedings, and finalization of the order.

Amend
690-380-2300
Changes in Character of Use
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Water may only be used for the authorized purposes in the water right except as provided under
ORS 540.510(3) and (8) and 540.520(8) and (9) or as approved by the Department through a
water right transfer, certificate of registration modification under OAR chapter 690, division 382,

instream lease or instream transfer under OAR chapter 690, division 77, allocation of conserved
water under OAR chapter 690, division 18, or pursuant to OAR 690-380-2340.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to include reference to OAR chapter 690, division 18
pertaining to allocation of conserved water and OAR chapter 690, division 77 pertaining to
instream leases and transfers, both of which also are subject to OAR chapter 690, division 380
rules.

690-380-2320
Transfer from Supplemental Use to Primary Use

A transfer application for a change in use from supplemental use to primary use may be
submitted. A transfer will be allowed only to the extent the applicant can establish the quantity of
water historically used under the supplemental water right. A right cannot be enlarged through
this process. The primary water right shall be canceled before or at the same time as the issuance
of the transfer order changing the supplemental use to primary.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.530

History:

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0030
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 7-1987, f. & ef. 6-11-87

Amend
690-380-2330
Substitution of Supplemental Ground-wWater Right for Primary Surface Water Right

(1) As provided in ORS 540.524, the holder of both a primary surface water right certificate and
a supplemental ground water right certificate or permit may substitute the use of the
supplemental water right for the primary water right. This rule does not authorize a change in
place of use, character of use, point of diversion or point of appropriation.

(2) A substitution may not be made under section (1) of this rule if the use of the supplemental
ground-water right results in an enlargement—erexpansion-of the primary surface-water right or if
the use results in injury to other existing water rights.
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(3) An application shall be submitted on a form provided by the Department with the appropriate

fee as established under ORS 536.050. The Department may request additional information if
necessary to assist with the injury and enlargement evaluation.

(4) Upon receiving an application, the Department shall provide notice of the application in the

Department’s weekly pubhc notice and accept written public Comments for 30 days. ;aeeept

(5) The Director shall issue a_proposed finals order recommending approvaling or denialying of
the substitution within 90 days after the Department receives an application under section (1) of
this rule. If the proposed substitution will result in injury_or enlargement, the Director shall
pI‘Ohlblt or condition the use to aV01d or mltlgate the 1 mjury or enlargement %%Dﬂceeter—shal-l

aﬁ—&ppheat}eﬂ—hmdeﬁseeﬁeﬂ—él%—ef—ﬂms—&ﬁ%The Department shall pr0V1de notice of the proposed

final order and accept protests and requests for party status in the manner described in OAR 690-
380-4020 and 690-380-4030.-

(6) For the purpose of this rule, a substituted primary surface water right shall be treated as a
supplemental water right and a substituted supplemental ground water right shall be treated as a
primary water right.

(7) A completed and approved substitution of a supplemental ground water right for a primary
surface water right under this rule may be terminated upon a request by the water right holder or
by an order of the Director if the Director determines that the use of the ground water as the
primary water right causes injury_or enlargement. Upon termination, the substituted primary and
supplemental water rights shall revert back to their original status.

(8) Following approval of a substitution as outlined in section (7) of this rule, no change in place
of use, character of use, point of diversion, or point of appropriation may occur except upon
termination of the substitution and approval of a new transfer application.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 575
History:

WRD 5-2006, . & cert. ef. 10-6-06

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) align the contested case process to implement Or
Laws 2025, ch 575, (b) modify rule text to align with statutory language in ORS 540.524(1) and
remove redundancies, (c) make clear enlargement is part of the approval criteria, consistent with
existing practice, permanent transfers, and the doctrine of prior appropriation, and (d) provide
greater transparency around existing Department policy and practice for not allowing certain
transfers to occur prior to termination of the substitution and approval of a new transfer
application.

Amend
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690-380-2340
Specific-to-General Industrial Water Use Change

A water right transfer is not required for a general industrial use that was not included in a water
right certificate issued for a specific industrial use if:

(1) The quantity of water used for the general industrial use is not greater than the rate allowed in
the original water right and not greater than the quantity of water diverted to satisfy the
authorized specific use under the original water right;

(2) The location where the water is to be used for general industrial use was owned by the holder
of the original water right at the time the water right permit was issued; and

(3) The person who makes the change in water use provides the following information to the
Department:

(a) The name, email address (if available), and mailing address of the person using water under
the water right;

(b) The water right certificate number;

(c) A description of the location of the industrial facility owned by the holder of the original
water right at the time the water right permit was issued;

(d) Water use measurement data, system capacity information, or other data acceptable to the
Department regarding the maximum instantaneous rate and annual volume Fhe-guantity-of water
diverted to satisfy the authorized specific use under the original water right, as well as the date(s)
or time frame associated with the data or information provided; and

(e) A description of the general industrial use to be made of the water after the change.

(4) The Department may request additional information necessary to validate the data or
information provided under section (3)(d) of this rule or to establish that the water right is not
subject to forfeiture under ORS 540.610.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to provide more direction on the information necessary to
demonstrate the quantity of water diverted for the original specific industrial use and to ensure,
consistent with ORS 540.520, that the quantity of water to be used for general industrial use does
not exceed that amount. This rule was also amended to provide OWRD with the ability to request
additional information when needed to validate submitted water use data/information and to
establish the right is not subject to forfeiture under ORS 540.610. The amended rule adds email
address for electronic sending of documents and communication.
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690-380-2410
Municipal Water Rights

(1) Water used under a permit or certificate issued to a municipality, under rights conferred by
ORS 538.410 to 538.450, or under the registration system set forth in ORS 537.132 may be
applied to beneficial use on:

(a) Any lands acquired by the municipality through annexation, merger, consolidation, or by the
formation of a water supply authority in accordance with ORS 540.510(3)(a)(A) so long as the
rate and duty allowed under the right is not exceeded;

(b) Subject to the limitations in section (3), lands other than those described in subsection (1)(a)
of this rule in accordance with ORS 540.510(3)(a)(B) so long as the use continues to be for
municipal purposes and the rate and duty allowed under the right is not exceeded,

(c) Any lands for which the use is authorized by the Department of Environmental Quality or
Department of Agriculture under ORS 468B.050 or 468B.053 and for which a reclaimed water
registration has been filed under ORS 537.132.

(2) A municipality may seek authorization to use water for municipal purposes on lands other
than those described in section (1) of this rule under a water use subject to transfer by submitting
a water right transfer application to change the place of use or character of use under OAR 690-
380-3000.

(3) The Director may order termination of the use of water under subsection (1)(b) of this rule or,
in consultation with the municipal water supplier, may impose other restrictions necessary to
eliminate interference with or impairment of prior vested water rights resulting from the use of
water under subsection (1)(b) of this rule.

(4) As used in this rule, "municipal purposes" includes municipal use, quasi-municipal use, group
domestic, domestic use, and human consumption as defined in OAR 690, division 300.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510

History:

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0140
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 19-1990, f. & cert. ef. 12-14-90

690-380-2420
Notice of Merger, Consolidation or Formation of a Water Authority

(1) Municipal water supply entities that merge, consolidate or form a water authority may notify
the Department of such action and request issuance of superseding certificates pursuant to
sections (2) and (3) of this rule. The notice and request for issuance of superseding certificates
shall include the following:

(a) A listing of the entities in the merger, consolidation or formation of a water authority;
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(b) A copy of the documents filed with the city, county or state authorities approving such action;

(c) A copy of the cooperative agreement, or other evidence, between the authority and the county
or other authority granted coordinative functions under ORS Chapter 197 showing consistency
with local comprehensive plans;

(d) A listing of the certificated water rights by number of all water rights for the usual municipal
purposes of all entities involved,

(e) A map, meeting the requirements of OAR 690-380-3100, showing the legal boundaries of the
water service area and the points of diversion or appropriation;

(f) The name and address of the authority authorized to conduct business; and
(g) A written request that new water right certificates be issued to the authority.

(2) After verifying the information submitted in accordance with subsections (1)(a) to (g) of this
rule, the Director shall issue superseding certificates confirming the resulting municipal use of
water, showing the place of use within the legal description of the service boundaries of the new
entity as it was officially formed.

(3) After verifying the information submitted in accordance with subsections (1)(a) to (g) of this
rule, the Director shall issue certificates to supersede the certificates that were issued before a
merger, consolidation or formation of a water authority. Superseding certificates describing the
place of use shall be issued to the authority.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0150
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 19-1990, f. & cert. ef. 12-14-90

690-380-2430
Acquisition of Water Rights by a Water Authority

(1) In addition to using the process described in OAR 690-380-2420, a water authority may
acquire water rights from a municipality, a domestic water supply district, an irrigation district, a
drainage district, a water improvement district, or a water control district.

(2) A water authority that acquires a water right may:

(a) Exercise the right subject to the limitations in section (4) of this rule if the right is for
municipal purposes;

(b) Submit a request for issuance of a superseding certificate that includes the information
described in section (3) of this rule if the right is a certificated right for municipal use;
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(c) Submit a water right transfer application to change the character of use if the right is subject
to transfer; or

(d) Submit a water right transfer application to change the point of diversion or appropriation if
the right is a permit or a right subject to transfer.

(3) A request for issuance of a superseding certificate submitted pursuant to subsection (2)(b) of
this rule shall be in writing and include:

(a) The name and address of the water authority;
(b) The certificate number of the water right acquired by the water authority; and

(c) A map, meeting the requirements of OAR 690-380-3100, showing the legal boundaries of the
water service area and the existing points of diversion or appropriation for the right.

(4) The Director may restrict the use of water by a water authority to the lands described by
previous water use authorizations or, in consultation with the water authority, may impose other
restrictions on the use as needed to eliminate the interference with or impairment of prior vested
water rights.

(5) As used in this rule, “municipal purposes” includes municipal use, quasi-municipal use,
group domestic, domestic use, and human consumption as defined in OAR chapter 690, division
300.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0130
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 19-1990, f. & cert. ef. 12-14-90

Amend
690-380-3000
Application for Transfer

A separate application is required for each water use subject to transfer that is involved in the
proposed transfer, except for those circumstances outlined in OAR 690-380-2240(1) and (5) or
unless the criteria under OAR 690-380-3220 are met. Each transfer application shall be prepared
in ink or typewritten on forms provided by the Department. Applications shall contain the
following information concerning the primary water right and any appurtenant supplemental
water right or permit, if applicable:

(1) Applicant’s name, mailing address, email address (if available), and telephone number.

(2) Type of change proposed.

(3) Name appearing on permit, certificate, decree or proof of appropriation.
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(4) Name of decree and certificate number, if applicable.
(5) Permit number and certificate number, if applicable.
(6) Source of water (from permit, decree or certificate).
(7) Date of priority.

(8) The existing authorized and proposed points of diversion or appropriation located accurately
in reference to a public land survey corner._If the request is for a change in point of diversion,
then the application shall also:

(a) Indicate whether the proposed point of diversion is located upstream or downstream from the
existing authorized point of diversion; and

(b) Provide any information, if known, regarding fish screens and passage at the proposed point
of diversion, including but not limited to the following:

(A) Any previous ODFW fish screening certification letter and/or passage approval number;

(B) A copy of any preliminary ODFW fish screen and/or passage determination; and

(C) Name and contact information for the ODFW representative(s) with whom the applicant is
working.

(9) The existing authorized existing-use of water.

(10) A description of the current water delivery system that demonstrates that the applicant is
ready, willing, and able to exercise the right and includes information on the capacity of any
pumps, canals, and pipelines used to divert and convey the water to the authorized use.

(11) The existing authorized place of use identified by its location within the public land survey
and tax lot number.

(12) Evidence that the water has been used beneficially over the past five years in accordance
with the terms and conditions of the right or that the right is not subject to forfeiture under ORS

540.610. The evidence shall include:-the-followinginformation:

(a) A completed evidence of use affidavit on a form provided by the Department;

(ab) If the right has been used during the past five years, one or more affidavits from persons,
such as the owner or operator, a neighbor, crop field person for a cannery or other product buyer,
or Natural Resources Conservation Service (NRCS) representatives, who can attest from
personal knowledge or professional expertise that the right was exercised at the authorized
location and for the authorized purpose. Such affidavits shall state the specific grounds for the
affiant’s knowledge, the specific use to which the water was put (e.g., the crops grown, the
nursery stock watered), and the delivery system used to apply the water and include supporting
documentation sueh-aswhich may include, but is not limited to:
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B)-Records such as Farm Service Agency crop reports, irrigation district records, an NRCS farm
management plan, or records of other water suppliers;—es

(€B) Dated satellite imagery, Bdated aerial photographs of the lands, or other photographs
containing sufficient detail to establish the location and date of the photographs; or

(C) Any other documentation with sufficient detail to support the affidavit attesting to beneficial
use of the water right during the past five years.

(cb) If the right has not been used during the past five years, documentation that the presumption
of forfeiture would be rebutted under ORS 540.610(2), or is exempt under ORS 540.610(3)-4 or
540.612.

(13) For permanent transfers under OAR 690-380-2000:
(a) A signed statement that the applicant understands that:;

(A) For all applications other than a change in point of diversion to reflect historical use under
OAR 690-380-2120, upon receipt of the-dratt-preliminary—determination_initial review described
in OAR 690-380-4000404+0(4) and prior to the Department approval-efthe-issuing a proposed
final order on the transfer, the applicant will be required to provide landownership information
and evidence that the applicant is authorized to pursue the transfer as identified in OAR 690-380-

4000(6) ;_Or

(B) For an application to make a change in point of diversion to reflect historical use under OAR
690-380-2120, prior to Department approval of the transfer, the applicant will be required to
provide landownership information and evidence that the applicant is authorized to pursue the
transfer as identified in OAR 690-380-4000(6);

(b) A statement affirming that the applicant is a municipality as defined in ORS 540.510(3)(b)
and that the right is in the name of the municipality or a predecessor; or

(c) Documentation that the applicant is an entity with the authority to condemn property and is
acquiring by condemnation the property to which the water right proposed for transfer is
appurtenant. Such an entity may only apply for a transfer under this subsection if it has filed a
condemnation action to acquire the property and deposited the funds with the court as required
by ORS 35.265. Such an entity need not obtain the consent or authorization for the change from
any other person or entity.

(14) For temporary transfers under OAR 690-380-8000, name of the deeded landowner of the
land to which the water right is appurtenant and a copy of the recorded deed to the subject lands.
If the applicant is not the deeded landowner, the applicant shall provide a notarized statement
from the landowner authorizing the change.

(15) The proposed use of water.

(16) The proposed place of use shall be identified by its location within the public land survey
and, if the applicant is not a municipality as defined in ORS 540.510(3)(b), by tax lot number
and name and address of each tax lot owner(s) other than the applicant.
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(17) Reason for the proposed change.
(18) Map as required in OAR 690-380-3100.

(19) Land use information as outlined in the Department’s Land Use Planning Procedures Guide,
except for those transfers that meet the following four requirements:

(a) Where existing and proposed water uses would be located entirely within lands zoned for
exclusive farm use as provided in ORS 215.203 or within irrigation districts;

(b) That involve changes in place of use only;

(c) That do not involve the placement or modification of structures including but not limited to
water diversion, impoundment, or distribution facilities, water wells, and well houses; and

(d) That involve irrigation water uses only.

(20) If the request is for a change in point of diversion to a well, or a change in point of
appropriation, copies of water well reports for the authorized and proposed point of
appropriation. If water well reports are not available, a description of the construction of each
well, including but not limited to, well depth, static water level, casing size, and any other
necessary information to establish the groundwater body developed or proposed to be developed.

(21) A listing of the names and mailing addresses of:

(a) All affected local governments, including but not limited to, county, city, municipal
corporations, and tribal governments; and

(b) Any district in which the affected water right is located or that serves the right and any
district in which the affected water right would be located or that would serve the right after the
proposed transfer.

(22) An oath that the information contained in the application is true and accurate.

(23) If a portion of the fee is waived pursuant to OAR 690-380-3400, documentation showing
that the proposed transfer qualifies for the fee waiver.

(24) The signature of the applicant, and if an entity, the title of the person signing the form.

(25) The appropriate fee as required under ORS 536.050, less any portion waived pursuant to
OAR 690-380-3400.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.531, ORS 536.050, Or Laws 2025, ch 282

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0060
Reverted to WRD 5-1996, f. & cert. ef. 7-11-96
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WRD 1-2000(Temp), f. 5-16-00, cert. ef. 5-16-00 thru 11-10-00
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 16-1990, f. & cert. ef. 8-23-90

WRD 12-1990, f. & cert. ef. 8-8-90

WRD 10-1988, f. & cert. ef. 8-10-88

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, with respect to
change in document terminology and electronic documentation and notification, (b) provide
general clarifications, (c) add language to assist with fish screen and passage evaluation for
transfers involving point of diversion changes, (d) update certain language pertaining to
documentation submitted as part of the application to support attestations of beneficial use of
water or rebuttal to forfeiture to provide the Department with more certainty when evaluating
beneficial use of water under the water right or that the right is not subject to forfeiture, add
language to clarify that information is to be provided on the Department’s evidence of use
affidavit, and (e) clarify when ownership information is required for different application types,
as it relates to the applicant’s signed statement of acknowledgement. This rule is also amended to
clarify that a separate transfer application is required for each water use subject involved in the
proposed transfer, except under certain circumstances, and to document conforming changes
(rule structure). This rule is further amended to reflect that OWRD believes that the Historic
Transfer process under OAR 690-380-2120 only applies to historic surface water POD changes.

690-380-3050
Additional Application Requirements

(1) For the purpose of clarifying the water right record, the Department shall require the
applicant to provide the additional information in section (2) of this rule if:

(a) The proposed transfer involves rights for lands under more than one ownership and not all of
the owners are applicants; or

(b) The final proof survey maps on file with the Department for any quarter-quarter section in
which lands involved in the proposed transfer are located do not adequately describe the location
of the place of use or the associated priority dates of the associated water rights.

(2) The supplemental information to be provided by the applicant shall include:

(a) A list of the name and address of each landowner whose lands the Department concludes may
be included in the portion of the water right proposed for transfer and written proof of service of
a copy of the application on those landowners and a map delineating the location, acreage,
priority dates, and ownership of the subject water right; and

(b) Other information sufficient to establish that no portion of the right to be transferred is held
by persons other than those proposing the transfer and, for rights with multiple priority dates, the
priority dates for the right to be transferred are consistent with the decree or other document
establishing the right.
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Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:

WRD 2-2003, f & cert. ef. 5-1-03

Amend
690-380-3100
Map Requirements

(1) A map shall be included with a transfer application as required under OAR 690-380-3000.
The map shall meet the standards in OAR chapter 690, division 305, as well as the following
criteria:

(a) Except as otherwise provided under OAR chapter 690, division 380 or 382, the map shall be
prepared by a certified water right examiner.

(¥b) Horizontal field accuracy shall be consistent with standard surveying practices for the
purpose of locating and quantifying water rights.
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(ic) If the proposed transfer involves changes in place of use or character of use for more than
three water rights, a separate map shall be provided for each water right.

(dj) If existing final proof survey maps on file with the Department accurately identify the points
of diversion or appropriation and the place of use for the water rights affected by the proposed
transfer and include the information described in section (2) of this rule, on advance written or e-
mail approval by the Department, the existing final proof survey maps may be submitted to meet
the requirements of OAR 690-380-3000(18).

(2) The map(s) shall include the following information:

(_b) The certified water r1ghts examiner's stamp and 51gnature if apphcable Sepeebeoipanion b
3 e ainal A digital stamp or seal and
51gnature are acceptable prov1ded the requirements under 0OAR 690-014-0050 are satisfied;

(be) The location of each existing and proposed point of diversion or appropriation;

(cé) For a change in point of diversion or appropriation that does not also include a change in
place of use, identification of the lands to be served by the proposed point of diversion or
appropriation. If the proposed point of diversion or appropriation is intended to serve the entire
right of record, a copy of the existing final proof survey map for the right of record may be
submitted to satisfy this requirement. If the proposed point of diversion or appropriation is not
intended to serve the entire right of record, the specific lands to be served shall be identified and

the number of certificated acres to be served by the new point of diversion or appropriation shall
be listed;

(de) For a change in place of use or character of use, the location of the authorized and proposed
place of use of the water. If the application is for irrigation, nursery use, cranberry use, or other
similar uses, the place of use indicated on the map shall be shaded or hachured and shall show
the number of acres in each quarter-quarter section, government lot, or quarter-quarter section as
projected within government lots, donation land claims, or other recognized public land survey
subdivisions. If the water right involved in the proposed transfer has multiple priority dates or
uses, the lands to be served by each priority date and on which each use is proposed must be
separately identified;

(ef) The location of any part of the right not involved in the proposed transfer. For transfers
involving less than 67 percent of the entire place of use of the right, the map shall include at least
the location of the portions of the right not involved in the proposed transfer which are included
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in the same quarter-quarter sections as the proposed transfer. The applicant shall have the burden
of proving the proposed transfer involves less than 67 percent of the entire place of use of the
water use subject to transfer. However, the Department may require a greater portion of the use
subject to transfer or the entire use subject to transfer be mapped, if necessary to make a
determination of potential injury;

(3) The location of property lines for the property involved in the transfer, in the vicinity of the
transfer. For transfer of municipal, quasi-municipal, and other similar rights, the property lines
need not be shown, however, the service area boundaries shall be indicated.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532

History:

WRD 1-2012, f. 1-31-12, cert. ef. 2-1-12

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0070
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 3-1988, f. 2-26-88, cert. ef. 2-28-88

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule is amended to (a) refer to the standards in OAR Chapter 690, Division
305, for greater clarity and consistency in mapping requirements across water right transactions,
and (b) refer to OAR 690-014-0050 which outlines certain requirements for certified water right
examiners for digital seals and signatures.

690-380-3200
District May Submit Application for Water Users

(1) A district, authorized to act on behalf of its members, may apply for a water right transfer
under the provisions of ORS 540.520. If the proposed change is for other than a change in point
of diversion or appropriation, the application shall contain a notarized statement from the owner
of the right authorizing the proposed change.

(2) An application for a change in the place of use of water rights managed by a district may be
made pursuant to OAR chapter 690, division 385.
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Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.520

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0020
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 7-1987, f. & ef. 6-11-87

Amend
690-380-3220
Separate Application Required for Each Water Right

For changes involving more than one landowner or water use subject to transfer, a separate
transfer application is required for each water use subject to transfer from each landowner
involved, except urderwhen one or more of the following circumstances_applies:

(1) A change in point or points of diversion or appropriation to a new common point of diversion
or appropriation for a delivery system serving multiple rights or multiple ownerships-;

(2) A change in use or place of use of all rights on a single parcel from all sources-;

(3) A change in use or place of use from as many as four land-owners may be allowed within a
district. Such a change must be for the same water right and not total more than 10 acres
transferred-; or

(4) Transfers between two parcels using water from the same source.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.520

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0025
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 16-1990, f. & cert. ef. 8-23-90, Renumbered from 690-015-0035
WRD 10-1988, f. & cert. ef. 8-10-89

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule is amended to clarify the requirements for submitting a single transfer
application involving multiple water rights.

Amend
690-380-3400
Waiver of Fees

The Director shall waive $100 or 50 percent of the application fee, whichever is greater, for that
portion of a change to a water right permit under ORS 537.211(4) or a water right subject to
transfer under 540.520 or 540.523, that is:
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(1) To establish an instream water right pursuant to ORS 537.348;

(2) Is necessary to complete a project funded by the Oregon Watershed Enhancement Board
under ORS 541-375541.932; or

(3) Determined and endorsed in writing by ODFW as a change that will result in a net benefit to
fish and wildlife habitat except when this determination is as a result of a request for consent to
injury to an instream water right as outlined in OAR 690-380-5050.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.510 - 540.532, ORS 541.932, ORS 536.050
History:

RD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) renumber statutory reference to reflect changes
made to ORS 541 by legislative action in 2011, and (b) clarify that the waiver of fees due to
ODFW’s determination and written endorsement that a proposed change will result in a net
benefit is not applicable to any request under OAR 690-380-5050 for consent to injury.

Amend
690-380-3410
Waiver of Mapping Requirements

(1) The Director may waive or assist the applicant in satisfying the requirements of OAR 690-
380-3100 for a change to a water right subject to transfer under ORS 540.520 or 540.523, if the
change is:

(a) To establish an instream water right pursuant to ORS 537.348;

(b) Necessary to complete a project funded by the Oregon Watershed Enhancement Board under
ORS 541.932; or

(c) Determined and endorsed in writing by ODFW as a change that will result in a net benefit to
fish and wildlife habitat.

(2) A request to waive or assist the applicant in satisfying the mapping requirements of OAR
690-380-3100 shall be submitted on a form provided by the Department. The form must be
completed by the applicant and signed by the appropriate field staff prior to submittal of the
transfer application.

(3) A waiver of mapping requirements under this rule shall only be approved if:

(a) The transfer would establish an instream water right as described in subsection (1)(a) of this
rule:

(A) If the entirety of the right is being transferred to an instream water right and the location of
the instream water right can be clearly delineated through reference to the existing point of
diversion for the transferred right and other points of diversion or geographic reference points
such as the mouth of the stream; or
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(B) A map meeting the requirements of OAR 690-380-3100 is available showing the lands not
included in the transfer and the location of the instream water right can be clearly delineated
through reference to the existing point of diversion for the transferred right and other points of
diversion or geographic reference points such as the mouth of the stream.

(b) At the determination of the Director, other circumstances are present that make an application
map unnecessary.

(4) The assistance provided by the Department may include, but need not be limited to,
development of an application map.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532, ORS 541.932
History:

WRD 2-2003, f & cert. ef. 5-1-03

Amend
690-380-4000

Requestfor-Commentslnitial Review

(1) On receipt of an application for transfer, the Department shall review the application to
determine if the applicant has included the information required by OAR 690-380-3000, all fees
have been paid, and if the water rights proposed for transfer are water uses subject to transfer as
defined in ORS 540.505(4) and OAR 690-300-001086-6+06(+4).

(2) If the Department determines that the application does not include the required information;
or fees, or that the water rights proposed for transfer are not subject to transfer, the Department
shall return the application and any fees to the applicant along with a written description of the
deficiencies in the application.

(3) If the Department determines the application is complete, all fees have been paid, and the

water rights proposed for transfer are uses subject to transfer, the Department shall file the

application and requestpublic-comments—on-the-appheation:

mments shall provide a period ol at least 30 days tor interested person
comment-on-the-apphieation—undertake an initial review of the application that includes an
assessment of whether:
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(a) The water right affected by the proposed transfer is a water use subject to transfer as defined

in ORS 540.505(4) and OAR 690-300-0010(59) and, for a right described under 690-300-
0010(59)(d), the proof of completion is approved under OAR 690-380-6040;

(b) The portion of the water right to be transferred is cancelled pursuant to ORS 540.610:

(¢) The right is subject to forfeiture under ORS 540.610:

(d) The water user is ready, willing and able to use the full amount of water allowed under the
right;
(e) The proposed transfer would result in enlargement as defined in OAR 690-380-0100(2):

(ef) The proposed transfer would result in injury as defined in OAR 690-380-0100(3); and

(f2) Any other requirements set forth in applicable laws for water right transfers are met.

(4) For an initial review that indicates an application is not consistent with the approval criteria
outlined in OAR 690-380-5000(1) and should be denied, the initial review shall:

(a) Describe any inconsistencies with the approval criteria; and

(b) Identify any conditions or restrictions that, if included in the transfer, would address the
inconsistencies.

(5) Upon completion of the initial review, the Department shall provide by electronic means, or

if requested by regular mail, a copy of the initial review to notify the applicant of its preliminary
determinations, identify any outstanding information that is necessary to continue processing the
application and allow the applicant 30 days from the date of notice to:

(a) Notify the Department to stop processing the application; or

(b) Notify the Department to continue processing the application and, except as provided in
section (10) of this rule, provide any outstanding information to the Department including, but
not limited to:

(A) Amending the application to address any issues or deficiencies identified by the Department
in the initial review; and

(B) For permanent transfers under OAR 690-380-2000, submitting documentation to satisfy the
requirements of sections (6), (7), and (8) of this rule, as applicable.

(6) Upon receipt of the initial review, an applicant other than an entity that meets the criteria
described in OAR 690-380-3000(13)(b) or (c) shall submit the following information:

(a) A report of ownership information as defined in OAR 690-380-0100(9) for the land to which
the water right is appurtenant;

(b) A copy of water right conveyance agreement(s) for the land to which the water right is
appurtenant, if applicable; and
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(c) If the landowner identified in the report of ownership information is not the applicant,

documentation to demonstrate that the applicant is authorized to pursue the transfer, which shall
include:

(A) A notarized statement by the landowner(s) identified in the report of ownership information
consenting to the transfer;

(B) If the interest in the water right has been conveyed, a notarized statement consenting to the
transfer from the person or authorized representative(s) of the entity to whom the interest in the
water right has been conveyed identified in a water right conveyance agreement; or

(C) Other documentation demonstrating that the applicant is authorized to pursue the transfer.

(7) The report of ownership information required under subsection (6)(a) of this rule must:

(a) Be prepared no earlier than three months prior to the date of the initial review showing
current ownership; or

(b) If the interest in the water right has been conveyed be prepared within three months of the
date the water right conveyance agreement was recorded or show ownership for the appurtenant
land at the time the water right conveyance agreement was recorded.

(8) Upon receipt of an initial review indicating that an application should be denied due to a
finding of injury resulting from a proposed change in point of diversion or appropriation, if the
applicant intends to request consent to the injurious transfer pursuant to OAR 690-380-5030 as
applicable, then the applicant shall submit the following:

(a) For a finding of injury to any water richt other than an instream water right as identified in
OAR 690-380-5030(1), a written statement in accordance with OAR 690-380-5030(1) notifying
the Department that the applicant intends to request consent to the injury of the water right(s) and
indicating the applicant understands that, upon receipt of the complete listing of injured water
rights and contact information from the Department, the applicant must provide the information
required under OAR 690-380-5030(1) and OAR 690-380-5040; or

(b) For a finding of injury to any instream water right granted pursuant to a request under ORS
537.336 or created pursuant to ORS 537.346(1) and held in trust by the Department, a written
statement in accordance with OAR 690-380-5050(1) notifying the Department that the applicant
intends to request consent to injury to an instream water right pursuant to OAR 690-380-5030(2)
and OAR 690-380-5050.

(9) Except as provided in section (10) of this rule, Fthe Department shall permanently close the
file for the application and take no further action on the application if, within 30 days from the
date of the notice described in section (5) of this rule, the applicant:

(a) does not notify the Department as provided in subsections (5)(a) and (b) of this rule;

(b) does not provide all outstanding information as provided in subsection (5)(b) of this rule; or

(¢) notifies the Department to stop processing the application.
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(10) If requested within the 30-day time period specified in section (5) of this rule, the
Department may allow an applicant up to 60 additional days, not to exceed a total of 90 days
from the date the Department provided notice of the initial review to the applicant pursuant to
section (5) of this rule, to provide the outstanding information described in subsection (5)(b) of
this rule if the applicant requests additional time and the Department determines that the
applicant is undertaking reasonable efforts to provide the information in a timely manner to the

Department.

(11) The initial review shall constitute the notification of the Department's intent to cancel a
supplemental right required under OAR 690-380-2250.

(12) If the applicant amends the application or provides additional information in support of
approval of the application, the Department may either revise the initial review and give notice
of the revised initial review in the manner set forth under OAR 690-380-4005; or incorporate the
amendments into the proposed final order.

Statutory/Other Authority: ORS 536.025 & 536.027

Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 282
History:

WRD 1-2012, f. 1-31-12, cert. ef. 2-1-12

WWRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, -with respect to
change in document terminology, phased application processing and notice requirements, and
electronic forms of documents, (b) make a conforming change and correct reference to another
rule, (¢) include language formerly located in OAR 690-380-4010 that now pertains to the initial
review process in this rule, (d) add language to clarify applicability and requirements related to
the process for an applicant to request consent to an injurious transfer, and (e) add language to
allow for processing efficiency when appropriate as it relates to application amendments. This
rule is also amended to clarify the deadline of 30 days, except as provided in OAR 690-380-
4000(10), by which an applicant must request additional time if needed to provide any
outstanding information and that the total time allowed cannot exceed 90 days total from the date
the Department provided notice of the initial review to the applicant. This rule is further
amended to align initial review, proposed final order, and final order approval criteria, and to
provide that the Department may revise the initial review or incorporate into a PFO if applicant
revises its application.

Adopt
690-380-4005
Request for Comments

If, within 30 days from the date of the Department’s notification to the applicant described in
OAR 690-380-4000(5), the applicant notifies the Department to proceed with the application and
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provides any outstanding information necessary to continue processing the application, or if
applicable provides the outstanding information within an additional time period allowed under
OAR 690-380-4000(10), the Department shall proceed with processing the application and give
notice of the initial review in the Department’s weekly public notice and accept written public
comments for 30 days.

Statutory/Other Authority: ORS 536.025, ORS 536.027

Statutes/Other Implemented: -ORS 540.520, Or Laws 2025, ch 282

Rule Summary: This rule is adopted to implement Or Laws 2025, ch 282, with respect to
phased application processing and public comment and notice.

Amend
690-380-4010

Preliminary DeterminationProposed Final Order

(1) After the conclusion of the public comment period described in OAR 690-380-
4005(1)(b)o4), the Department shall:

(a) preparelssuc a preliminary-determinationproposed final order indicating-ef whether the
application should be approved or denied taking into account comments received in response to

the notice provided under OAR 690-380-4005(1)(b)0 and the considerations described in section
(2) of'this rule;

(b) Give notice of the transfer application and proposed final order in the manner described in
OAR 690-380-4020; and

(c) If applicable, issue draft remaining right certificate(s).

(2) The Department's preliminary—determinationproposed final order shall include an assessment
of whether the application is consistent with the following approval criteria:

(a) The water right affected by the proposed transfer is a water use subject to transfer as defined
in ORS 540.505(4) and OAR 690-300-0010(59) and, for a right described under 690-300-
0010(59)(d), the proof of completion has been approved under OAR 690-380-6040;

(b) The portion of the water right to be transferred is not cancelled pursuant to ORS 540.610;

(c) The right has been used over the past five years according to the terms and conditions of the
right and that the right is not subject to forfeiture under ORS 540.610;

(bd) The water user is ready, willing and able to use the full-ameunt-efwaterallowed
waderportion of the right to be transferred;

(ee) The proposed transfer would not result in enlargement as defined in OAR 690-380-0100(2);

(éf) Except as provided in OAR 690-380-5030, Fthe proposed transfer would not result in injury
as defined in OAR 690-380-0100(3);

and
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(eg) Any other requirements fer-applicable to water right transfers are met.

(3) For a preliminary—determinationproposed final order that indicates that an application should
be denied because it is not consistent with the approval criteria outlined in section (2) of this rule,

the preliminary-determinationproposed final order shall:

(a) Describe the basis for the denial; and

(b) Identify any conditions or restrictions that, if included in the transfer, would allow approval
of the transfer.
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Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 282

History:

WRD 1-20009, f. & cert. ef. 6-18-09
WRD 5-2006, f. & cert. ef. 10-6-06
WRD 8-2004, f. & cert. ef. 11-5-04
WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, with respect to
change in document terminology, alignment of initial review, proposed final order and final order
approval criteria, and removal of initial review process language to relocate under the Initial
Review section, (b) correct references to other rules, (c) remove language related to the now
obsolete draft preliminary determination, but that still applies to an initial review, so it was
moved to OAR 690-380-4000, and (d) modifysy some provisions related to forfeiture. This rule is

also amended to clarify thatany- applicable other requirements for transfers refers-enlyto-these
requirements—apphieable-te”transfers—and to clarify the extent to which the applicant must

demonstrate the ready, willing and able standard.

Amend
690-380-4020

Notice of Preliminary DeterminationProposed Final Order

(1) Afterthe-time—for-the-applicant-to-respend-toUpon issuance of the Department's draft
preliminary—determinationproposed final order and, if applicable, draft remaining right

certificate(s), the Department shall: issue-the-preliminary—determination—and

(a) Send copies of the proposed final order and, if applicable, draft remaining right certificate(s)
to the applicant by registered or certified mail in accordance with ORS 183.415; and

(b) £Give notice of the transfer application and-preliminary—determination_proposed final order:
{&(A) By publication in the Department's weekly public notice;

ast oW 4 3 ach-weekBy pubhcatlon in a
newspaper having a general 01rcu1at10n n the area in which the water uses subject to transfer are

located for a period of at least once each week for two consecutive weeks, if the Department
determines that more than five water richts would be injured as a result of the change proposed
in the transfer application; and
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te)(C) By sending by electronic meansregwlarimat, or with-the-consent-ofif requested by the

recipient,; by regular maileleetronie—means-, s;a copy of the-preliminary—determination_proposed
final order, and the notice, and if applicable, the draft remaining right certificate(s), to each

person who submitted comments under OAR 690-380-4005(1)063).

(2) The notice shall include the following information about the application:

(a) The type of transfer proposed and any amendments to the application that were made
subsequent to the notice required under OAR 690-380-40050;~

(b) The locations of the applicant's existing and proposed water uses, the amount of water
allowed under the right or portion thereof to be transferred, and the authorized source for the
right;

(c) The application file number;
(d) The applicant's name and mailing address;

(e) A statement that any person may file, jointly or severally, with the Department a protest ¢
standingstatement-within 30 days after the date of final-publication of the notices_in the
Department’s weekly public notice as prescribed by subsections (1)(a) and-b)-of this rule;

sehteheveriater; and
(f) A summary of the Department's preliminary—determinationproposed final order.:-and

(3) If newspaper notice is required in subsection 1(b)(B), Aas provided in ORS 540.520(75), the
cost of publication in a newspaper shall be paid by the applicant in advance of publication. The
applicant shall include payment for the cost of publication including the direct cost of the notice
and indirect costs which may not exceed twenty (20) percent of the direct costs._If publication in
a newspaper is required, a copy of the notice, and a request for payment for the cost of
publishing the notice shall be sent to the applicant by electronic means, or if requested by regular
mail. The Department shall allow the applicant a period of not fewer than 30 days after the
request for payment of newspaper publication costs to submit the required funds. The
Department shall submit the notice to the newspaper within 15 days after receiving the payment.
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£H(4) The Department may deny the application for failure to pay in advance the costs of
publication of the newspaper notice within the period allowed under section (3) of this rule.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.520, ORS& 540.532, Or Laws 2025, ch 282; Or Laws
2025, ch 575

History:

WRD 1-2012, f. 1-31-12, cert. ef. 2-1-12

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0080
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 5-1991, f. & cert. ef. 4-26-91

WRD 12-1990, f. & cert. ef. 8-8-90

WRD 7-1987, . & ef. 6-11-87

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282 and ch 575,
including changes in document terminology, proposed final order notice including when
newspaper notice is required, standardizing requests for party status, and electronic forms of
documents, (b) clarify information for the proposed final order notice; and (c) correct references
to other rules.

Amend
690-380-4030

Protests and Regquestsfor-Hearings

(1) Except as described subsection (2) of this rule, protests of, requests for party status, and
contested case proceedings concerning proposed final orders are governed by Or Laws 2025, ch
575 and OAR chapter 690 division 002. Proposed final orders shall become final if no protest is
filed or by default as provided in OAR 690-002-0235.

(2) Within 30 days after the publication in the department’s weekly public notice any person may
file a protest against the proposed final order.
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Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 183.310 - 183.550, ORS 536.050, ORSé& 540.530, Or Laws

2025, ch 575

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0085
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule is amended to: (a) implement Or Laws 2025, ch 575 sections 2, 3 and
20 by removing protest and standing requirements that have been replaced by Or Laws 2025, ch
575; and (b) remove provisions regarding notification of intent to pursue approval of a transfer
under OAR 690-380-5030 to 690-380-5050 that are now covered in OAR 690-380-4200.

Amend
690-380-4200
Hearings

(1) If a protest is filed under OAR 690-380-4030, the Department shall hold a hearing on the
matter.

(2) Sletieenndcopduerol e beappa il
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(b)-If a protest has asserted that a water right to be transferred has been forfeited through non-
use, the Department shall issue a notice of cancellation proceeding in accordance with ORS

540.631, and the hearing held pursuant to OAR 690-380-4200(1) shall also include the netice
and-procedures described in OAR 690-017-06500 to 690-017-0900._The hearing on the transfer
protest(s) shall include issues related to the notice of cancellation proceeding. The Department
may also consolidate for hearing the protest(s) of a transfer application with a notice of proposed
cancellation if:

(a) The transfer application and the notice of proposed cancellation affect the same water

right(s), and

(b) The Department issues the notice of proposed cancellation prior to referral of the transfer
protest to the Office of Administrative Hearings.

(3) If the Department issues a proposed final order finding that a change in point of diversion or

appropriation will not result in injury, but after hearing the Office of Administrative Hearings
issues a proposed order finding that the change will result in injury, the applicant may file a
notification of intent to request consent to the injurious transfer under OAR 690-380-5030 to
690-380-5050 within 15 days of receipt of the proposed order. Notwithstanding OAR 690-002-
0175, a notification of intent pursuant to OAR 690-380-5030(1) stays the deadline for filing
exceptions for a period of 90 days. A notification of intent pursuant to OAR 690-380-5030(2)
stays the deadline for filing exceptions for a period of 180 days.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 575
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 575 by removing
subsection (2)(a), which has been replaced by language in OAR 690-380-4030 that describes the
law governing contested case proceedings in a manner consistent with Or Laws 2025, ch 575
section 2, 3 and 20, (b) more clearly describe the process outlined in current OAR 690-380-
4200(2)(b) regarding the procedure the Department must follow when there is an assertion that
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the water right proposed for transfer has been forfeited through nonuse, (¢) remove language
outlining procedural steps for the applicant to file notification of intent to pursue approval of a
transfer under OAR 690-380-5030 to 690-380-5050 because this is now moot as these steps were
moved from between the proposed final order and final order to an earlier stage now between the

1n1t1al review and proposed ﬁnal order %h%apphemﬁ—s—eppeﬁ&mﬁ'—fer—ﬂm—ts—&ﬁer—the

ﬁﬂal—e¥der—and (d) add language desenbmg the procedural steps for the apphcant to ﬁle
notification of intent to pursue consent of an injurious transfer in cases where the Department’s
proposed final order finds that the change will not result in injury, but after a hearing, the Office
of Administrative Hearing’s issues a proposed order that the change will result in injury
(consents to injury).

Amend
690-380-5000
Approval of Transfers

(1) A transfer application shall be approved if the Department determines that:

(a) The water right affected by the proposed transfer is a water use subject to transfer as defined
in ORS 540.505(4) and OAR 690-300-0010(59)80-0+06(14) and, for a right described under
690-300-0010(59)(d)80-010034¢d), the proof of completion has been approved under OAR
690-380-6040;

(b) The portion of the water right to be transferred is not cancelled pursuant to ORS 540.610;

(c) The right has been used over the past five years according to the terms and conditions of the
right and that the right is not subject to forfeiture under ORS 540.610:

(de) The water user is ready, willing and able to use the portion of the right to be transferred;

(e) The proposed transfer would not result in enlargement as defined in OAR 690-380-0100(2);

(éf) Except as provided in OAR 690-380-5030, the proposed transfer would not result in injury
as defined in OAR 690-380-0100(3); and

(eg) Any other requirements fer-applicable to water right transfers are met.

(2) If no protest of a proposed final order is timely received, as a matter of law, the proposed

final order shall become a final order, and if applicable draft remaining right certificate(s) shall
become final on the date that is 33 days after the close of the time period for submitting a protest,
with no further action required by the Department.
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(3) Not more than 33 days after the close of the time period for submitting a protest, the

department may withdraw a proposed final order for reconsideration and issuance of a
superseding proposed final order.

Statutory/Other Authority: ORS 536.025, ORS-& 536.027

Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 575
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 8-2004, f. & cert. ef. 11-5-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0050

WRD 5-1996, f. & cert. ef. 7-11-96

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule is amended to (a) update the citation for the definition of “water use
subject to transfer” to that found in OAR chapter 690, division 300, (b) add language to align
approval criteria for the initial review, proposed final order and final order; (c) implement Or
Laws 2025, ch 575 sections 2, 3 and 20 by removing language concerning issuing a final order if
no timely protests are filed and adding language providing that, if no timely protests are filed, a
proposed final order becomes a final order, and if applicable draft remaining right certificate(s)
become final, by-eperation—oflaw—unless timely withdrawn by the Department. This rule is also
amended to clarify that any other requirements for transfers refers only to those requirements
“applicable to” transfers_and to clarify the extent to which the applicant must demonstrate the
ready, willing and able standard.

Amend
690-380-5030
Approval of Injurious Transfers

Following the issuance of an initial review pursuant to OAR 690-380-4000, Fthe Department
may approve a transfer of a point of diversion or appropriation that would injure another water
right if:

(1) For any water right other than an instream water right, the applicant:

(a) Notifies the Department, as outlined in OAR 690-380-4000(8)(a), that the applicant:

(A) Intends to request consent to injury of the water right; and

(B) Indicates that the applicant understands that, upon receipt of the complete listing of the
injured water right and water right holder contact information from the Department, the applicant

must files an affidavit from every holder of the injured water rights consenting to the change that
conforms to OAR 690-380-5040;; and

(b) Submits to the Department completed affidavits that conform to OAR 690-380-5040 from
every holder of the injured water right(s) consenting to the change; and
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(2) For any instream water right granted pursuant to a request under ORS 537.336 or an instream

water right created pursuant to ORS 537.346(1) and held in trust by the Department-pursuantte
ORS-537336-6r537346, provided:

(a) tThe applicant notified the Department that the applicant intends to request consent to injury
to an instream water right resulting from a change in point of diversion of appropriation as
outlined in OAR 690-380-4000(8)(b); and

(b) The Department consents to the change after complying with the provisions of OAR 690-
380-5050.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532, ORS 537.341
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) clarify requirements that must be satisfied in order
for the Department to approve an injurious change in point of diversion or appropriation, and (b)
correct grammar.

Amend
690-380-5040
Affidavits of Consent

An affidavit consenting to a proposed change in point of diversion or appropriation under OAR
690-380-5030(1) shall be notarized and shall include statements that the affiant:

(1) Is the holder of a water right that the Department has determined would be injured;
(2) Has reviewed the preliminary—determinationinitial review erpropesed-orderof the

Department, or, as applicable, the proposed order issued by the administrative law judge after a
contested case hearing, concluding the transfer would result in injury and recognizes the nature
of the injury;

(3) Understands that approval of the proposed transfer may permanently reduce the quantity of
water available for use under the water right; and

(4) Consents to the injury resulting from the proposed change in point of diversion or
appropriation.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 282
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, with respect to
change in document terminology, and (b) include reference to proposed orders that may be
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issued by an administrative law judge following a contested case hearing. This rule is also
amended to provide clarity by aligning language throughout the rule, as it relates to proposed
changes 1n point of diversion or appropriation.

Amend
690-380-5050
Consent to Injury of Instream Water Rights

(1) Following the issuance of an initial review pursuant to OAR 690-380-4000, %if the applicant
notifies the Department that the applicant intends to purste-request consent to injury to an
instream water right _resulting from a change in point of diversion or appropriation as outlined in
OAR 690-380-4000(8)(b), the Department shall seek a recommendation_on whether to consent
or not consent from the agency that requested the instream water right.

(2) In requesting a recommendation under section (1) of this rule, the Department shall provide

to the appropriate agency a copy of the preliminary—determinationinitial review issued under
OAR 690-380-4000+8 or proposed order issued after hearing and, to facilitate the analysis of

cumulative impacts, identify any previously approved transfers injuring the same instream water
right as the proposed transfer.

(3) If the agency that requested the instream water right recommends that the Department
consent to injury, the agency’s recommendation shall be in writing and include:

(a) A description of the extent of the injury to the instream water right;
(b) A description of the effect of the injury on the resource;

(c) An evaluation of the net benefit that will occur as a result of the proposed change that
includes an analysis of the cumulative impact of any previously approved changes that injured
the instream water right; and

(d) Any proposed conditions necessary to ensure that the proposed change will be consistent with
the recommendation.

(4) On receipt of a recommendation to consent to injury that complies with section (3) of this
rule, the Department shall:

(a) Provide notice of the opportunity to comment on the recommendation:

(Aa) To the applicant, any-pretestants—or-persons who filed comments under OAR 690-380-
40304005, and affected Indian Tribes; and

(Bb) By publication in the Department’s weekly notice; and-
(b) Seek to consult with affected Indian Tribes pursuant to ORS 540.530(1)(d)(A).

(5) Within 30 days after the date of the notice required in section (4) of this rule, any person may
submit written comments on the recommendation or a written request for a public meeting to
review the recommendation.
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(6) The Department shall provide copies of any comments submitted in response to the notice in
section (4) of this rule to the recommending agency.

(7) Within 90 days of receipt of a written request for a public meeting on the recommendation,
the Department and the agency providing the recommendation shall hold a joint public meeting
to review the recommendation and to aeeeptreceive public comments.

(8) If no comments or requests for a public meeting to review the recommendation are received
by the Department in response to the notice provided under section (4) of this rule or if, after
consideration of any written comments or the discussions during the public meeting described in
section (7)¢6) of this rule or Tribal consultation in subsection 4(b), the recommending agency
notifies the Department that it will not withdraw its recommendation to consent to injury, the
Department shall-may issue ar proposed final order recommending approval ofing the transfer
and consentig to the injury to the instream water right. The proposed final order shall, in
addition to the considerations and approval criteria outlined in OAR 690-380-4010, include:

(a) Findings on the extent of the injury to the instream water right and the effect on the resource;

(b) Findings on the net benefit that will occur as a result of the change that reflect an analysis of
the cumulative impact of any previously approved changes that injured the instream water right;
and

(c) Any conditions necessary to ensure that the change will be consistent with the findings and
will result in a continued net benefit to the resource consistent with the purposes of the instream
water right.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 540.510 - 540.532, Or Laws 2025, ch 282, Or Laws 2025,
ch 575

History:

WRD 2-2003, f & cert. ef. 5-1-03

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, with respect to
change in document terminology, (b) update rule citation references for processes that were
renumbered due to implementation of Or Laws 2025, ch 282, (¢) move some of the procedural
steps for the consent to injury process between the proposed final order and final order to the
earlier stage of between initial review and proposed final order. Pursuant to Or Laws 2025, ch
575, proposed final orders default to final order 33 days after the close of the protest period if a
protest is not received; the changes to this rule are intended to provide the applicant another
avenue besides the protest process to pursue the consent to injury process, and (d) add language
to provide greater clarity and reference to additional approval criteria found in OAR 690-380-
4010 for proposed final orders. This rule is also amended to clarify the purpose of holding the
joint public meeting described in OAR 690-380-5050(7), and to better align OAR 690-380-
5050(8) with statutory authority in ORS 540.530(1)(c) and (e) as it relates to issuance of a
proposed final order recommending approval and (1)(d)(A) consultation with Tribes. Clarifies
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that recommendation from other state agencies is either to consent or not consent to injury.

Amend
690-380-5060
Fish Screening and By-Pass Devices

(1) Pursuant to ORS 540.525, when an application for a change in point of diversion is received,
the Department shall consult with the-ODFW to determine whether a fish screening or by-pass
device is necessary to prevent fish from leaving the body of water and entering the diversion.

(2) If requested by ODFW, a condition requiring_a proper fish screen at the new point of
diversion shall be attached to any transfer approval order for a change in point of diversion.

(3) The Department’s consultation with ODFW shall determine whether the diversion is:
(a) Equipped with an appropriate fish screen or by-pass device; or

(b) Included in the list of priority screening projects established under-seetion—8;-chapter933;
OregonLaws 1989 ORS 498.306(14)(a).

(3¢) If the original point of diversion is included in the priority list referenced in subsection
(32)(b) of this rule, the Department, after consulting with ODFW, may require the installation of
an appropriate fish screening or by-pass device at the new point of diversion.

(5d) Any individual required to install a fish screening or by-pass device under thisseetion—(3)(c)
at a point of diversion for a diversion of under 30 cubic feet per second may participate in
ODFW?’s cost sharing program for the installation of screening and by-pass devices.

Statutory/Other Authority: ORS 536.025, ORS&-536.027

Statutes/Other Implemented: ORS 540.510 - 540.525, ORS&-540.532, ORS 498.306
History:

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0073

WRD 5-1996, f. & cert. ef. 7-11-96

Rule Summary: This rule is amended to (a) correct a grammatical error, (b) reorder existing
language for clarity, and (c) update a reference to Or Laws 1989 that has since been codified in
statute.

Amend
690-380-5100
Compatibility with Acknowledged Comprehensive Plans

(1) The Department and Commission shall meet requirements established in OAR 690-005-0045
(Standards for Goal Compliance and Compatibility with Acknowledged Comprehensive Plans)
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in evaluating and taking action on applications for transfers except as specified in OAR 690-005-
0025 and 690-380-3000(19).

(2) In the event of a land use dispute, as defined in OAR 690-005-0015 (Definitions), the
Department shall follow procedures provided in 690-005-0040 (Resolution of Land Use
Dispute).

Statutory/Other Authority: ORS 197, ORS 536.025, ORS& 536.027
Statutes/Other Implemented: ORS 540.510 - 540.531

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0057
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 12-1990, f. & cert. ef. 8-8-90

Rule Summary: This rule is amended to repeal OAR 690-380-5100(3), because it is inconsistent
with OAR 690-005-0035(4)(a).

690-380-5110
Original Right Terminated

Approval of a change in use or place of use terminates the right to use water for the existing
character of use or place of use under the original water right as described in the transfer
application form required under OAR 690-380-3000.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0040
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 7-1987, f. & ef. 6-11-87

690-380-5120
Multiple Primary Water Rights on the Same Lands

If the water right records show two or more irrigation rights as primary on the same land, the
right with the oldest priority date shall be considered the primary water right unless the applicant
designates a right, other than the right with the oldest priority date, as the primary water right. All
other water rights shall be diminished to supplemental water rights.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:
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WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0045
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 16-1990, f. & cert. ef. 8-23-90

WRD 7-1987, f. & ef. 6-11-87

690-380-5130
Assignment or Change of Ownership

(1) When a change of ownership or interest occurs in lands described by a transfer application or
by an order approving a transfer, the record holder may request the director to record an
assignment to the new owner.

(2) If the record holder is not available, the new owner may furnish proof of ownership to change
the Department’s records for that transfer. The Department shall also record a change in
ownership to an heir or devisee under a will upon receiving proof of death of the record holder,
or to a trustee upon receiving proof of a transfer to trust by the record holder. Proof of ownership
of the involved lands shall include but not be limited to one or more of the following documents:

(a) A deed to the land;

(b) A land sales contract;

(c) Documentation of survivorship of property held jointly; or
(d) A court order or decree.

(3) The person making the assignment shall identify the current owner of all property involved in
the transfer at the time of assignment. The person making the assignment shall furnish proof that
notice of the assignment has been given or attempted for each identified owner not party to the
assignment.

(4) When approval of a transfer for a change in place of use moves the water use subject to
transfer to lands owned by another owner, the order shall contain the name and address of the
receiving landowner and the Department’s records shall be changed to show the receiving
landowner as the transfer holder. It shall be the responsibility of the receiving landowner to
complete the transfer.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0075
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 6-1990, f. & cert. ef. 8-23-90

690-380-5140
Time for Completion
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(1) The Department shall fix a time limit in the order authorizing a change of character of use,
place of use or point of diversion or appropriation within which the approved changes may be
completed.

(2) Extensions of time to complete a transfer may be granted pursuant to OAR 690-380-6020.

(3) The time allowed by the Department for completion of an authorized change shall not be
used when computing a five-year period of non-use under the provisions of ORS 540.610(1).
The time for completion of the change requested in a transfer application is one full year plus the
time until the next October 1. The time for completion of the change of a municipal or quasi-
municipal right is five years plus the time until the next October 1. A longer time for completion
may be allowed if the applicant can justify the need for a longer period of time.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0087
WRD 5-1996, f. & cert. ef. 7-11-96

690-380-6010
Failure to Complete a Transfer as Grounds for Cancellation

(1) Upon approval of a change in use or place of use, the water use subject to transfer is
considered inchoate (incomplete) until the authorized change has been completed to the
satisfaction of the director.

(2) Any part of a transferred water use that is not applied to beneficial use under the terms of the
transfer order for change in use or place of use, or within any extension of time allowed for
completion, is lost.

(3) Non-completion of a change in point of diversion or appropriation does not forfeit the water
use subject to transfer. However, upon expiration of the time allowed for completion, the water
use shall again become subject to forfeiture pursuant to the provisions of ORS 540.610.

(4) For a change in point of diversion or appropriation, the claim of beneficial use shall identify
the lands served by the new point of diversion or appropriation using:

(a) The existing final proof survey map for the right of record; or
(b) Another map prepared in accordance with OAR chapter 690, division 14.

(5) A new application is required to change the point of diversion or appropriation to a new
location not authorized by the order.

(6) If the change in point of diversion or appropriation is not completed, the point of diversion or
appropriation shall revert to the last authorized point of diversion or appropriation prior to the
transfer.
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Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0090
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 7-1987, f. & ef. 6-11-87

690-380-6020
Extension of Time

(1) An order authorizing a water right transfer sets a time limit in which to beneficially use the
water. If the transfer is not completed within the time limit, the owner may file an application for
an extension of time. The application shall contain sufficient information for the director to
determine reasonable diligence in the attempt to complete the project within the initial time
allowed.

(2) If multiple receiving owners are involved, a separate application is required from each
receiving owner requesting an extension.

(3) Extensions are granted for one year, from October 1 to October 1 of each year. An extension
for up to five years may be granted for transfers involving municipal or quasi-municipal use.
Extensions may be granted for longer time if the applicant can justify the need for a longer
period of time by submission of pertinent evidence.

(4) In reviewing an application for an extension of time, the director shall determine whether
reasonable diligence was made by the applicant to complete the project within the time period
established under OAR 690-380-5140. Reasonable diligence shall include, but is not limited to:

(a) The purchase and installation of water delivery system;
(b) The expansion or restructuring of the existing delivery system;
(c) Actual use of a portion of the water according to the terms of the transfer order; or

(d) For municipal, quasi-municipal and group domestic uses only, the continued increase in
population and number of service connections.

(5) Applications for succeeding extensions shall show reasonable diligence within the time
allowed by the previous extension and shall be subject to the Department review based on
section (4) of this rule.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0100
WRD 5-1996, f. & cert. ef. 7-11-96
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WRD 10-1988, f. & cert. ef. 8-10-88
WRD 7-1987, f. & ef. 6-11-87

Amend
690-380-6030

Proof of Use; Noncomplianee
(1) Eortransfersregue -==

) Transfers requested-on-orafterJuly1+0,1987-shall have a Claim of Beneficial Use report and

map prepared by a certified water right examiner in accordance with OAR chapter 690, division
14.

(32) If any property described in the order approving the transfer application is not included in
the request for a water right certificate, the owners of the transfer shall provide to the Department
the name and address of the landowner of that property.

Statutory/Other Authority: ORS 536.025 & 536.027

Statutes/Other Implemented: ORS 540.530

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0110
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 3-1988, f. 2-26-88, cert. ef. 2-28-88

WRD 7-1987, f. & ef. 6-11-87

Rule Summary: This rule amendment repeals language that is now obsolete.

690-380-6040
Proof of Completion of Change

(1) The director shall issue a certificate of water right upon satisfactory proof of completing the
change or changes authorized by a transfer approval order. Satisfactory proof shall be one of the
following:

(a) A determination by the Department that appropriation of water to beneficial use under the
terms of the transfer approval order was completed to the extent authorized; or

(b) A determination by the Department that appropriation of water to a beneficial use under the
terms of the transfer approval order was completed to an extent less than authorized. Such
determination shall constitute proof for that portion of the appropriation.
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(2) If the Department determines that proof has been made to an extent different or less than that
approved, a proposed certificate of water right shall be prepared. The proposed certificate shall
describe the right determined completed under the provisions of the transfer approval order. The
proposed certificate shall be sent by first class mail, or with the consent of the recipient, by
electronic means to the transferee, together with notice that the transferee or the landowner has a
period of 60 days from the date the proposed certificate was sent within which to request the
Department reconsider the contents of the proposed certificate of water right. If no request for
reconsideration is received within the 60-day period, the director shall issue a water right
certificate to the transferee or landowner pursuant to ORS 540.530(2) and the transfer approval
order.

(3) If the Department determines that proof has been made to the full extent granted by the
approval order, a certificate may be issued without the necessity of a proposed certificate.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 1-2012, f. 1-31-12, cert. ef. 2-1-12

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0120
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 16-1990, f. & cert. ef. 8-23-90

690-380-6050
Waiver of Proof of Completion

(1) The Director may waive any of the proof of completion requirements of OAR 690-380-6040,
if:

(a) The waiver of the mapping requirements has been previously approved under OAR 690-380-
3410; or

(b) The Director determines that other circumstances are present that make any of the
requirements for proof of completion unnecessary and the transfer complies with the
requirements of OAR 690-380-3410 for a waiver of mapping requirements.

(2) The Department may assist the applicant in satisfying any of the proof of completion
requirements of OAR 690-380-6040 if the transfer complies with the requirements of OAR 690-
380-3410. The assistance provided by the Department may include, but need not be limited to,
development of a final proof survey map and claim of beneficial use.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.510 - 540.532
History:

WRD 2-2003, f & cert. ef. 5-1-03

690-380-6060
Petition for Reconsideration
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(1) A petition for reconsideration of the content of a proposed certificate may be submitted in
writing to the Department by the transferee or landowner. The petition shall describe the
disagreement with the proposed certificate.

(2) The petition shall set forth the changes to the proposed certificate or the final proof map and
shall include any facts which support the request. Maps, photographs, affidavits, receipts or other
such evidence may be included to support the request.

(3) The director may allow reasonable time beyond the time set under OAR 690-380-6040(2) for
a transferee or landowner to complete and submit a written petition for reconsideration.

(4) Upon receipt of a petition for reconsideration, the director shall:
(a) Approve the petition without verification and issue a certificate with the changes included;

(b) Schedule field verification of the requested changes and pursuant thereto approve or deny the
request; or

(c) Deny it by a letter to the requesting person.

(5) If field verification is scheduled, a new proposed certificate may be prepared and sent as
prescribed by OAR 690-380-6040.

(6) A petition for reconsideration of a new proposed certificate issued under section (5) of this
rule shall be filed in accordance with sections (1) to (3) of this rule. Such petitions shall be
approved or denied by an order of the director. The order shall provide for either issuance of a
certificate of water right in conformance with the director’s findings, or for the scheduling of a
contested case hearing as provided under OAR 690, division 2.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.530

History:

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0125
WRD 5-1996, f. & cert. ef. 7-11-96

WRD 16-1990, f. & cert. ef. 8-23-90

Adopt
690-380-7000
Types of Permit Amendments

As provided in ORS 537.211(4), the water right permit holder of record may request to change
the point of diversion or appropriation pursuant to OAR 690-380-7010. the point of diversion to
allow the appropriation of groundwater pursuant to OAR 690-380-7020, or the place of use
pursuant to OAR 690-380-7030.

Statutory/Other Authority: ORS 536.025, ORS 536.027
Statutes/Other Implemented: ORS 537.211
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Rule Summary: This new rule is adopted to implement ORS 537.211(4) that allows the holder
of a water right permit to change the point of diversion, change the point of appropriation,
change the point of diversion to allow the appropriation of ground water, or use the water on land
to which the right is not appurtenant, provided certain criteria are satisfied.

Adopt
690-380-7010
Change in Point of Diversion or Appropriation

(1) The point of diversion or point of appropriation of a water right permit may be changed if the
proposed change meets the criteria outlined in OAR 690-380-7300, the proposed change meets
the requirements under OAR 690-380-2110(2) and (4)(c), and for a change in point of diversion
or additional point(s) of diversion, the new diversion(s) is equipped with a proper fish screen if
requested by ODFW.

(2) The Department may deny a change in the point of appropriation pursuant to ORS

537.211(5).

Statutory/Other Authority: ORS 536.025, ORS 536.027
Statutes/Other Implemented: ORS 537.211

Rule Summary: This new rule is adopted to implement ORS 537.211 pertaining to allowable
changes in points of diversion or appropriation. This rule is also adopted to update references to
OAR 690-380-2110 to reflect numbering changes in those rules. Rule also recognizes that the
department may deny a point of appropriation in certain circumstances (ORS 537.211(5)) asa
result of 2025 legislation.

Adopt
690-380-7020
Change from Surface Water Point of Diversion to a Groundwater Appropriation

The surface water point of diversion of a water right permit, or portion thereof, may be changed
to allow the appropriation of groundwater instead of surface water, provided the proposed
change meets the standards set forth in:

(1) ORS 540.531(2) or (3);

(2) and-the requirementsouthned1m-OAR 690-380-2130(2) to (11), except that the water right
permit need not be a water use subject to transfer; —as-definedin ORS 5405054 -and OAR
chapter 690 division300-and

meets-theeriteria—outhined1(3) OAR 690-380-7300.

Statutory/Other Authority: ORS 536.025. ORS 536.027
Statutes/Other Implemented: ORS 537.211, ORS 540.531(2), ORS 540.532(3)

Rule Summary: This new rule is adopted to implement ORS 537.211 pertaining to allowable
changes from surface water points of diversion to groundwater appropriation.
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690-380-7030
Change in Place of Use

(1) The place of use of a water right permit may be changed, provided the land on which the
water is to be used is owned or controlled by the permit holder of record and the proposed place
of use is contiguous to the land to which the permit is appurtenant.

(2) Notwithstanding the requirements of section (1) of this rule, the water right permit holder of
record may change the place of use of all or any portion of water under the permit to land that is
not contiguous to the land to which the permit is appurtenant if:

(a) -The change to noncontiguous land is in furtherance of mitigation or conservation efforts
undertaken for the purposes of benefiting a species listed as sensitive, threatened or endangered
under ORS 496.171 to 496.176 and OAR 635-100-0040 or the federal Endangered Species Act
of 1973 (PL 93-205, 16 U.S.C. 8 1531, as amended), as determined by the listing agency; and

(b) All other requirements of OAR 690-380-7300 are met.

(3) For water right permits with an authorized place of use tied to specific acreage, including but
not limited to irrigation, nursery operations, or cranberry operations, a change in place of use
must involve a physical movement that alters the location of the water right permit from the
existing authorized place of use to the proposed place of use such that, consistent with OAR 690-
380-7300(1)(c) and OAR 690-380-010+0(2)(¢c), the lands from which the water right is removed
do not continue to receive water from the same source.

(4) As used in this rule, “contiguous” means land sharing a common border or touching, but
includes land separated from the land to which a water right permit is appurtenant by the

following:

(a) Roads;
(b) Utility corridors;

(c) Irrigation ditches; or

(d) Publicly owned rights of way.

Statutory/Other Authority: ORS 536.025, ORS 536.027
Statutes/Other Implemented: ORS 537.211

Rule Summary: This new rule is adopted to implement ORS 537.211 pertaining to allowable
changes in places of use. This rule is also amended to provide greater transparency around, and
ensure alignment with, existing Department policy that a place of use transfer must involve a
physical change that alters where the water right is located and that it must be consistent with
requirements related to the prevention of enlargement. This rule is also amended to update state
and federal citations (as applicable) related to sensitive, threatened, or endangered species.

Adopt
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690-380-7100
Permit Amendment Application Requirements

A separate application is required for each water right permit proposed to be amended. Each
permit amendment application shall be prepared in ink or typewritten on forms provided by the
Department. Permit amendment applications shall contain the following information concerning
the permit and any other appurtenant water right, permit, or water use, if applicable:

(1) Applicant’s name, mailing address, email address (if available), and telephone number.

(2) Type of change proposed.

(3) Name of the record holder appearing on the water right permit or, if the permit has been
assigned pursuant to ORS 537.220 and OAR 690-320-0060, the name of the new record holder
to whom the water right permit has been assigned. If the applicant is not the water right permit
holder of record, the permit amendment application shall be accompanied by a request for
assignment under OAR 690-320-0060 and the appropriate fee required in ORS 536.050 for filing
and recording the assignment.

(4) The time specified in the permit to perfect the water right, or the time specified in the last-
approved extension of time to perfect the water right permit. If the specified time to perfect the
water right permit has expired, or will expire in 120 days or less, the Department may return the
application. A water right permit for which the specified time to perfect the water right has
expired is not subject to amendment under ORS 537.211.

(5) Application number and permit number.

(6) Source of water listed on the water right permit.

(7) Date of priority.

(8) The location of the existing authorized and proposed points of diversion or appropriation
located accurately in reference to a public land survey corner.

(9) The existing authorized use of water.

(10) The existing authorized place of use identified by its location within the public land survey
and tax lot number.

(11) The proposed place of use, if applicable, shall be identified by its location within the public
land survey and, if the applicant is not a municipality as defined in ORS 540.510(3)(b), by tax lot
number and name and address of each tax lot owner(s) other than the applicant.

(12) Reason for the proposed change.

(13) A map prepared pursuant to the requirements of OAR 690-380-3100. except it need not be
prepared by a certified water right examiner.

(14) Land use information as outlined in the Department’s Land Use Planning Procedures Guide,
except for those permit amendments that meet the following four requirements:
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(a) Where existing and proposed water uses would be located entirely within lands zoned for
exclusive farm use as provided in ORS 215.203 or within irrigation districts;

(b) That involve changes in place of use only;

(¢) That do not involve the placement or modification of structures including but not limited to
water diversion, impoundment, or distribution facilities, water wells, and well houses; and

(d) That involve irrigation water uses only.

(15) If the request is for a change in point of appropriation, or a change in point of diversion to
allow the appropriation of eroundwater, copies of water well reports for the authorized and
proposed point of appropriation. If water well reports are not available, a description of the
construction of each well, including but not limited to, well depth, static water level, casing size,
and any other necessary information to establish the groundwater body developed or proposed to

be developed.

(16) A listing of the names and mailing addresses of:

(a) All affected Tribal governments and local governments, including but not limited to, county,
city, municipal corporations, and

(b) Any district in which the affected water right permit is located or that serves the permit and
any district in which the affected permit would be located or that would serve the permit after the
proposed permit amendment.

(17) An oath that the information contained in the application is true and accurate.

(18) The signature of the applicant, and if an entity, the title of the person signing the form.

(19) The appropriate fee as required under ORS 536.050.

(20) The Department may require the applicant to provide any additional information related to
the proposed permit amendment that is necessary in determining whether to approve the

application.

Statutory/Other Authority: ORS 536.025, ORS 536.027
Statutes/Other Implemented: ORS 537.211, Or Laws 2025, ch 282

Rule Summary: This new rule is adopted to (a) implement ORS 537.211 pertaining to water
right permit amendment application requirements, and (b) implement Or Laws 2025, ch 282,
with respect to electronic documentation and notification.

Adopt
690-380-7110
Permit Amendment on Behalf of a Public Corporation

For an application made by or on behalf of a public corporation, the Department may issue a
permit approving the application without requiring the applicant to obtain prior written
authorization or an easement permitting access to lands affected by the proposed permit
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amendment that are not owned by the public corporation. However, nothing in this subsection
shall be construed to allow any person to trespass on the lands of another person.

Statutory/Other Authority: ORS 536.025, ORS 536.027
Statutes/Other Implemented: ORS 537.211

Rule Summary: This new rule is adopted to implement ORS 537.211 pertaining to permit
amendments for public corporations.

Adopt
690-380-7200
Notice of Permit Amendment

(1) On receipt of an application for permit amendment, the Department shall review the
application to determine if the applicant has included the information required by OAR 690-380-
7100 and if the time specified in the permit, or the last approved extension of time, to perfect the
water right is expired or will expire in 120 days or less from the date the Department received the

application.

(2) If the Department determines that the application does not include the information required
by OAR 690-380-7100 or that the time specified in the permit, or the last approved extension of
time, to perfect the water right is expired or will expire in 120 days or less from the date the
Department received the application, the Department may return the application and any fees to
the applicant along with the following, as applicable:

(a) A written description of the deficiencies in the application; and

(b) A request that the applicant file and obtain approval of a permit extension of time application,
if allowable under OAR Chapter 690, Division 315, before filing a new permit amendment

application.

(3) If the Department determines the application is complete and the time specified in the permit,
or the last approved extension of time, to perfect the water right is not expired and will not expire
in 120 days or less from the date the Department received the application, the Department shall
file the permit amendment application and publish notice of the application in the Department’s
weekly public notice.

(4) If, during the time the application is pending before the Department, the time specified in the
permit, or the last approved extension of time, to perfect the water right expires, the Department
shall notify the applicant that a permit extension of time application must be submitted and
approved, if allowable under OAR Chapter 690, Division 315, before a final order approving the
permit amendment application can be issued. If a permit extension of time application is not
allowable or is not submitted within 90 days of notification under this rule or, if submitted, the
permit extension of time application is denied, then the Department may issue a final order
denying the permit amendment application.
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Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 537.211

Rule Summary: This new rule is adopted to (a) implement ORS 537.211, pertaining to the
completeness review and notice requirements for permit amendments, (b) include language to
clarify the time specified in the permit, or the last approved extension of time, to perfect the
water right is not expired and will not expire in 120 days or less from the date the Department
received the permit application, so that the completion date is likely to remain unexpired while
the application is being processed by the Department, (c) include language to describe the
Department’s policy and past practice that if the time specified in the permit, or the last approved
extension of time, to perfect the water right expires while a permit amendment application is
pending, then the Department cannot issue an order approving the application until that is
rectified; and d) include language to provide that if a permit extension of time application is not
allowable, or is not submitted within 90 days of notification under this rule or, if submitted, the
permit extension of time application is denied, then the Department may issue a final order
denying the permit amendment application.

Adopt
690-380-7300
Permit Amendment Final Order

(1) A permit amendment application shall be approved through issuance of a final order if the
Department determines that:

(a) The water right permit to be amended is not cancelled:

(b) The time specified in the permit to perfect the water right, or the time specified in the last-
approved extension of time to perfect the water right, has not expired;

(c) The proposed permit amendment would not result in enlargement as defined in OAR 690-

380-0100(2);
(d) The proposed permit amendment would not result in injury as defined in 690-380-0100(3);

(e) All other terms of the permit remain the same, including but not limited to the beneficial use
for which the water is used and the number of acres to which water is applied;

(f) Prior approval is obtained from the district if the water is transported or conveyed by an
irrigation district organized under ORS 545, a drainage district organized under ORS chapter
547. a water improvement district organized under ORS chapter 552, a water control district

organized under chapter 553, or a district improvement company or a corporation organized
under ORS chapter 554;

(2) The holder of the water right permit provides written notice to the Department at least 60
days before making any changes to the lands, point of diversion or point of appropriation
described in the permit; and

(h) Any other requirements applicable to water right permit amendments are met.
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(2) For purposes of this rule, a complete permit amendment application shall serve as the written
notice to the Department described in subsection (1)(g) of this rule. In no circumstance shall a
permit amendment application be construed as being approved prior to the issuance of a final
order to approve the application.

Statutory/Other Authority: ORS 536.025, ORS 536.027
Statutes/Other Implemented: ORS 537.211

Rule Summary: This new rule is adopted to (a) implement ORS 537.211 pertaining to final
orders concerning permit amendments, (b) specify criteria that must be satisfied for the
Department to approve a permit amendment application, and (c) that any approval of a permit
amendment is done through issuance of a final order.

Amend
690-380-8000
Temporary Transfers

Any person who holds a water use subject to transfer may request that the Department approve:
(1) For a period of not to exceed five years, a temporary transfer of:

(a2 the place of use and, if necessary to convey the water to the new temporary place of use,
point of diversion or appropriation; or

(b Character of use ol arghtostore water-or
(2) For a period of not to exceed 25 years, a temporary transfer in the Deschutes River Basin of

place of use, type of use, and point of diversion or appropriation if necessary to convey water to
the new temporary place of use, of all or a portion of a water right.

Statutory/Other Authority: ORS 536.025, ORS& 536.027

Statutes/Other Implemented: ORS 536.050, ORS 540.520,-& ORS 540.523, ORS 540.585
History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 1-2004, f. & cert. ef. 3-17-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0300

WRD 5-1996, f. & cert. ef. 7-11-96

Rule Summary: This rule is amended to remove temporary change in character of use of a right
to store water because ORS 540.523 does not provide this authority.

Amend
690-380-8002
Temporary Transfer Applications under OAR 690-380-8000(1)

(1) Applications for a temporary transfer under OAR 690-380-8000(1) shall be on the
Department’s water right transfer application form, shall be clearly marked “Temporary
Transfer,” and shall include the following:
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(a) The information required in OAR 690-380-3000;
(b) The length of time for which the change is being requested;
(c) The appropriate fee pursuant to ORS 536.050; and

(d) A map prepared pursuant to the requirements of OAR 690-380-3100, except it need not be
prepared by a certified water right examiner.

(2) Notwithstanding the requirements of OAR 690-380-4020, the Department shall issue an
order to approve a request for a temporary transfer under this rule if the Department determines
that the temporary transfer will not injure any existing water right, will not result in enlargement
as defined in OAR 690-380-0100(2), and that all applicable requirements of OAR 690-380-8010
and OAR 690-380-8020 are met. In issuing the order, the Department may include any
conditions necessary to protect other water rights.

(3) All uses for which a temporary transfer is allowed under this rule shall revert automatically to
the terms and conditions of the water use subject to transfer upon expiration of the temporary
transfer period, or earlier if requested in writing by the applicant.

(4) The time during which water is used under an approved temporary transfer order does not
apply toward a finding of forfeiture under ORS 540.610.

(5) The Department may revoke a prior approval of the temporary transfer at any time if the
Department finds that the transfer is causing injury_or enlargement.

(6) If the Department determines that the application is incomplete or defective or that all fees
have not been paid, the Department shall return the application.

Statutory/Other Authority: ORS 536.025, ORS& 536.027
Statutes/Other Implemented: SB-820-&2003-OLORS 540.523
History:

WRD 1-2004, f. & cert. ef. 3-17-04

Rule Summary: This rule is amended to (a) make clear enlargement is part of the approval
criteria, consistent with existing practice, permanent transfers, and the doctrine of prior
appropriation, (b) add reference to additional requirements for temporary transfers outlined in
OAR 690-380-8010 and OAR 690-380-8020, (c) add language to specify that a previously
approved temporary transfer may be revoked if it is resulting in enlargement, and (d) update the
statutes implemented by this rule.

Adopt
690-380-8003
Renewal of a Previously Approved Temporary Transfer Application under OAR 690-380-

8000(1)

(1) Any person who holds a water use subject to transfer for which a temporary transfer
application was approved within the past 5 years may request that the Department approve
renewal of the temporary transfer for a period of not to exceed five years.
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(2) A request for renewal of a previously approved temporary transfer shall be submitted on the
application form provided by the Department titled “Temporary Transfer Renewal” and shall
include the following:

(a) The Temporary Transfer Application number the applicant is requesting to be renewed;

(b) The length of time for which the renewal is being requested;

(c) The name of the deeded landowner of the land to which the water right is appurtenant and a
copy of the recorded deed to the subject lands. If the applicant is not the deeded landowner, the
applicant shall provide a notarized statement from the landowner authorizing the renewal;

(d) Land use information as outlined in the Department’s LLand Use Planning Procedures Guide,
except for those transfers that meet the following four requirements:

(A) Where existing and proposed water uses would be located entirely within lands zoned for
exclusive farm use as provided in ORS 215.203 or within irrigation districts;

(B) That involve changes in place of use only;

(C) That do not involve the placement or modification of structures including but not limited to
water diversion, impoundment, or distribution facilities, water wells, and well houses; and

(D) That involve irrigation water uses only.

(e) An oath that the information contained in the renewal application is true and accurate:

(f) The signature of the applicant, and if an entity, the title of the person signing the form:

(2) The appropriate fee pursuant to ORS 536.050; and

(h) A notarized statement from the applicant indicating that:

(A) All changes previously approved under the temporary transfer remain the same;

(B) The use of water under the previously approved temporary transfer was made in accordance
with the terms and conditions of the approval order;

(C) All measurement devices required as a condition of the previously approved temporary
transfer shall remain in place and in good working order; and

(D) The applicant will continue to comply with all other conditions of the previously approved
temporary transfer.

(3) Notwithstanding the requirements of OAR 690-380-4020, the Department shall issue an
order to approve a request for renewal of a previously approved temporary transfer under this
rule if the Department determines that the temporary transfer will not injure any existing water
right and will not result in enlareement as defined in OAR 690-380-0100(2). In issuing the
renewal order, the Department may include any conditions:
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(a) Necessary to protect other water rights; and

(b) Necessary to comply with the requirements outlined in OAR 690-380-8010 and OAR 690-
380-8020.

(4) All uses for which a renewed temporary transfer is allowed under this rule shall revert
automatically to the terms and conditions of the water use subject to transfer upon expiration of
the temporary transfer renewal period, or earlier if requested in writing by the applicant.

(5) The time during which water is used under an approved temporary transfer renewal order
does not apply toward a finding of forfeiture under ORS 540.610.

(6) The Department may revoke a prior approval of the temporary transfer renewal at any time if
the Department finds that the transfer is causing injury or is resulting in enlargement.

(7) If the Department determines that the application is incomplete or defective, that any of the
proposed terms of the renewal are not the same as the previously approved temporary transfer, or
that all fees have not been paid, the Department shall return the application.

Statutory/Other Authority: ORS 536.025, ORS 536.027
Statutes/Other Implemented: ORS 536.050, ORS 540.520, ORS 540.523

Rule Summary: This new rule is adopted to promote processing efficiencies by allowing the
renewal, for not to exceed a period of five years, of a previously approved temporary transfer
under OAR 690-380-8000(1) provided certain criteria are satisfied.

Amend
690-380-8004
Temporary Transfer Applications under OAR 690-380-8000(2)

(1) Applications for a temporary transfer under OAR 690-380-8000(2) shall be on the
Department’s water right transfer application form, shall be clearly marked “Temporary
Transfer,” and shall include the following:

(a) The information required in OAR 690-380-3000;
(b) The length of time for which the change is being requested;
(c) The appropriate fee for the transfer pursuant to ORS 536.050;

(d) A map prepared pursuant to the requirements of OAR 690-380-3100, except it need not be
prepared by a certified water right examiner;

(e) Where applicable, a description of the use of any portion of the water right not proposed to be
transferred under OAR 690-380-8000(2);

(f) Evidence that an agreement exists between the landowner, district, and receiving municipality
if the water right to be temporarily transferred is served by a district.
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(2) Any portion of the use of a water right that is not temporarily transferred under OAR 690-
380-8000(2) may be used on the designated part of the lands described in the original water right
permit, certificate, or adjudication under ORS Chapter 539 as evidenced by a court decree, if the
use:

(a) Does not encompass more than the remaining portion of the lands:;

(b) Does not enlarge the water right or increase the rate, duty, total acreage benefited or season of
use;; and

(c) Is within the same land ownership as the water right proposed for transfer.

(3) If the Department determines that the application is incomplete or defective or that all fees
have not been paid, the Department shall return the application.

(4) Upon receipt of a complete application for a temporary transfer under OAR 690-380-8000(2),
the Department shall file the application and provide notice of the application in its weekly
public notice and accept written public comments for 30 days.

(5) Notwithstanding the requirements of OAR 690-380-4020, the Department shall issue an
order to approve a request for a temporary transfer under this rule if:

(a) The proposed temporary transfer will not result in injury to any existing water right or
enlargement of the water right;

(b) The person holds a water right subject to transfer;

(c) The type of use specified in the original water use subject to transfer is irrigation;
(d) The person to whom the right is transferred is:

(A) Located within the Deschutes River Basin; and

(B) A city, a quasi-municipal corporation, a domestic water supply district formed under ORS
Chapter 450264, a water supplier as defined in 448.115 or a water authority formed under ORS
Chapter 450;

(e) The proposed use is municipal use; and

(f) Any applicable requirements under OAR 690-380-8020 are met.

£5)(6) In issuing the order, the Department may:

(a) Include any conditions necessary to protect existing water rights, including any reporting,
measurement, and mapping requirements to ensure that use of any remaining portion of the right
is consistent with the transfer; and

(b) Prescribe the duration of the temporary transfer period, up to 25 years.
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(6)(7) For temporary transfers proposing to use a remaining portion of the right under section (2)
of this rule, the Department shall require the installation of a measuring device, monthly
recording of water use, and annual reporting of water use.

H(8) All temporary transfers allowed under this rule shall revert automatically to the terms and
conditions of the water use subject to transfer upon expiration of the temporary transfer period,
or earlier if requested in writing by the applicant.

8)(9) The time during which water is used under an approved temporary transfer order does not
apply toward a finding of forfeiture under ORS 540.610.

9(10) The Department may revoke a prior approval of the temporary transfer at any time if:
(a) The Department finds that the transfer is causing injury or results in enlargement; or

(b) Reporting, mapping, or measurement conditions associated with use of any remaining portion
of the right under section (2) of this rule are not met.

(0(11) Prior to revoking a temporary transfer under this rule for failing to comply with any of
the conditions of the transfer, the Department may seek compliance with the terms of the
temporary transfer.

(124) The Department shall provide notice and review of temporary transfer applications under
this rule pursuant to OAR 690-380-401086 through 690-380-4200.

(132) Opportunities to protest a temporary transfer under this rule shall be pursuant to OAR 690-
380-4030.

(143) The Department shall issue final orders on temporary transfer applications under this rule
pursuant to OAR 690-380-5000.

Statutory/Other Authority: ORS 536.025. ORS&-536.027

Statutes/Other Implemented: SB-820—&(2003}0L-& ORS 540.585, Or Laws 2025, ch 282
History:

WRD 1-2004, f. & cert. ef. 3-17-04

Rule Summary: This rule is amended to (a) add new language and remove existing language to
implement Or Laws 2025, ch 282, with respect to notice of the application, (b) document
conforming changes to correct numbering, (c) correct grammatical errors and statutory reference
to align with ORS 540.585(1) as it relates to qualifying entities, and (d) add reference to
additional requirements for temporary transfers outlined in OAR 690-380-8020.

690-380-8010
Seasonal Use

Except as provided in OAR 690-380-8004, the lands from which the water use subject to transfer
is removed shall receive no water, under the appurtenant rights, during the period of a temporary
transfer. In the case of a temporary transfer approved during the season for which there is a

specified season of use, such as the irrigation season, the lands from which the water use subject
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to transfer is being removed shall have received no water, under the appurtenant rights, during
that season, including water used prior to the approval of the temporary transfer. If the lands have
received water, under the appurtenant rights, during that season, the temporary transfer may not
take effect until the following season.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.523

History:

WRD 1-2004, f. & cert. ef. 3-17-04

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0310
WRD 5-1996, f. & cert. ef. 7-11-96

690-380-8020
Supplemental Water Rights

(1) When an application for a temporary transfer of the place of use is filed with the Department,
the applicant also shall indicate whether the land described in the application has an appurtenant
supplemental water right or permit. The applicant shall also indicate whether the supplemental
water right or permit is intended to be temporarily transferred with the primary water right or to
remain unexercised at the place of use as described in the original water right during the period
of the temporary transfer.

(2) If the applicant also intends to temporarily transfer the supplemental water right or permit,
the applicant shall include the information required under OAR 690-380-3000 and 690-380-8000
for the supplemental water right or permit.

(3) If an existing supplemental water right or permit is not included in the temporary transfer
application, the Department shall notify the applicant and the landowner, as identified under
OAR 690-380-3000(14), that the order approving the temporary transfer of the primary water
right will not allow the exercise of the supplemental water right or permit.

(4) The notice shall contain the following:

(a) A description of the supplemental water right or permit and the land to which it is
appurtenant;

(b) A statement that the applicant and landowner, as identified under OAR 690-380-3000(14),
has 30 days, from the date of the notice, to either modify the application to include the
supplemental water right, or withdraw the application;

(c) A statement that, unless the applicant complies with subsection (4)(b) of this rule, the order
approving the application for the temporary transfer of the primary water right will not allow the
exercise of the supplemental water right or permit.

(5) If the application is withdrawn, the Department shall keep the examination fee, and shall
refund any other fees submitted with the application.
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(6) If the application is not modified or withdrawn, the director shall enter an order approving the
temporary transfer of the primary water right and not allowing the exercise of the supplemental
water right until the primary water right reverts to the original water use.

(7) The Department shall not approve the temporary transfer of a supplemental water right or
permit if the temporary transfer would result in injury or enlargement.

(8) If the Department approves the temporary transfer of the primary water right but does not
approve the temporary transfer of the supplemental water right or permit, the Department shall
notify the applicant of the Department’s intent not to allow the temporary transfer of the
supplemental water right or permit before the Department issues the order approving the
temporary transfer of the primary water right. The notice shall inform the applicant that the
supplemental water right or permit shall remain appurtenant to the land described in the
application, but may not be exercised until the primary water right reverts to the original water
use.

(9) If the primary water right does not revert soon enough to allow the use of water under the
supplemental water right within five years, the supplemental water right shall become subject to
cancellation for nonuse under ORS 540.610.

Statutory/Other Authority: ORS 536.025 & 536.027
Statutes/Other Implemented: ORS 540.523

History:

WRD 5-2006, f. & cert. ef. 10-6-06

WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0320
WRD 5-1996, f. & cert. ef. 7-11-96

Amend
690-380-9000
Clarification of Water Rights

(1) If the Director decides that a certificate of water right does not identify the lands to which the
right is appurtenant with sufficient specificity for management, delivery, or transfer of that right,
the Director may issue an proposed final order clarifying and defining the description of the land
to which the right is appurtenant.

(2) A clarification proposed final order may not reduce the rate, duty or number of acres stated in
the perfected right. The sole purpose of the order is to better define the location to which the
water right is appurtenant.

(3) Any proposed final order issued under this section shall be served on the legal owner of the
land to which the water right is appurtenant and on the occupant of the land, by certified mail,
return receipt requested. If the owner or occupant files a written protest within 30 days after
issuance of the proposed final order, the Department shall conduct a contested case hearing. H
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(4) Except as described in subsection (3) of this rule, protests of and contested case proceedings
concerning proposed final orders are governed by Or Laws 2025, ch 575 and OAR 690-002.
Proposed final orders shall become final if no protest is filed or by default as provided in OAR
690-002-0235.

(5) If no protest of a proposed final order is timely received, as a matter of law, the proposed
final order shall become a final order on the date that is 33 days after the close of the time period
for submitting a protest, with no further action required by the Department.

(6) Not more than 33 days after the close of the time period for submitting a protest, the
Department may withdraw a proposed final order for reconsideration and issuance of a
superseding proposed final order.

(4

5 i - Said The Department’s final order shall be
filed with the certificate that the order clarifies. For all purposes, the final order shall constitute
the description of the land to which the water right is appurtenant.

Statutory/Other Authority: ORS 183, ORS 339, ORS 536, ORS 537, ORS 540, &ORS 649
Statutes/Other Implemented: ORS 540.560; Or Laws 2025, ch 575

History:
WRD 2-2003, f. & cert. ef. 5-1-03, Renumbered from 690-015-0400
WRD 10-1988, f. & cert. ef. 8-10-88

Rule Summary: This rule is amended to (a) conform the rule with updates to ORS 540.560
made by Or Laws 2025, ch 575 section 22; and (b) delegate authority to the Department to issue
a final order after a contested case hearing even when exceptions to the Administrative Law
Judge’s proposed order are timely filed. -
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Division 382
GROUNDWATER REGISTRATION MODIFICATIONS

690-382-0010
Purpose

(1) The rules in OAR chapter 690, division 382 establish the requirements and procedures to be
used by the Department to evaluate an application to modify a groundwater certificate of
registration. The rules describe the requirements for changing the point of appropriation, place of
use, or character of use of a certificate of registration.

(2) No change in point of appropriation, place of use, or character of use of a certificate of
registration may be made except as provided under these rules and OAR chapter 690, division
380.

Statutory/Other Authority: ORS 536.025; 536.027, and 537.610
Statutes/Other Implemented: ORS 537.610, and 540.505-540.532
History:

WRD 5-2006, f. & cert. ef. 10-6-06

Amend
690-382-0100
Definitions

The definitions in this rule, along with the definitions in OAR 690-008-0001 and 690-300-0010,
apply to the rules in OAR chapter 690, division 382. Where a term is defined in more than one
rule, the definition in this rule applies.

(1) "Certificate of registration" or "registration" means a certificate of registration of the right to
appropriate groundwater under ORS 537.585 and 537.595 as documented under ORS 537.605. A
certificate of registration is also known as a groundwater registration.

(2) "Enlargement" means an expansion of a certificate of registration and includes, but is not
limited to:

(a) Using a greater rate or duty of water per acre than currently allowed under a certificate of
registration;

(b) Increasing the acreage irrigated under a certificate of registration;
(c) Failing to keep the original place of use from receiving water from the same source; or

(d) Diverting more water at the new point of appropriation than is legally available to that
certificate of registration at the original point of appropriation.

(3) "Injury" or "Injury to an existing water right" means a proposed certificate of registration
modification would result in another, existing water right not receiving previously available
water to which it is legally entitled.
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(4) "Layered" means a situation in which there are multiple water uses subject to transfer,

permits, or certificates of registration that are appurtenant to the same place of use and that have
been issued for the purpose of irrigation.

(5) "Point of appropriation" means a well or the pump location on a sump at which ground-water
is withdrawn from the ground for use under a ground-water right or certificate of registration.

(67) "Report of ownership information" means a document prepared by a title company that
includes ownership and a legal description of the lands to which the certificate of registration is
appurtenant.

(79) "Water right conveyance agreement" means a purchase and sale agreement, deed, or other
document that has been recorded in the deed records by the relevant county describing land to
which a water right is appurtenant and demonstrating that the interest in that land and the interest
in the appurtenant water right have been separately conveyed.

" . "

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610:540-531HB-2123 (ch-

614-8 2005 Oregon Water Laws)
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532, HB 2123 (ch- 614 & 2005

Orcson Water Laws)

History:

WRD 1-20009, f. & cert. ef. 6-18-09
WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to (a) provide consistency with Or Laws 2025, ch 575 by
removing the “standing” definition, and (b) removeing redundant definitions of “protest” and
“water use subject to transfer” which are defined in OAR 690-300-0010.
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Amend
690-382-0200
Layered Water Rights and Certificates of Registration

(1) Except as provided in section (5) of this rule, a change in place of use or character of use of a
certificate of registration that is layered shall be appreved-etrecognized only if concurrent
changes to the other layered water uses subject to transfer, permits, and certificates of
registration are approved or recognized.

(2) When reviewing an application for a registration modification, the Department shall notify
the applicant if other layered water uses subject to transfer, permits, or certificates of registration
are identified for which applications for concurrent changes have not been filed._The
Department’s notification shall identify the layering issue(s) that must be resolved and the
options for resolution outlined in section (3) of this rule and shall be sent to the applicant through
issuance of an initial review.

(3) The Department shall provide an applicant notified under section (2) of this rule a period of
not less than 30 days to:

(a) As applicable, amend the groundwater registration modification application for concurrent
changes in the other layered certificates of registration, Ssubmit applications for concurrent
changes in the other layered water uses subject to transfer;_or other layered permits, and
certificates—of registration_submit an application as otherwise allowed under section (5) of this
rule;

(b) Submit affidavits of voluntary cancellation for the other layered water uses subject to
transfer, permits, and certificates of registration; or

(c) Withdraw the application.

(4) If the Department determines that an application filed pursuant to (3)(a) of this rule to
transfer a layered water use subject to transfer, amend a layered permit, or modify a layered
certificate of registration should be denied or not recognized, the Department shall notify the
applicant of the Department’s intent to issue final orders not recognizing or denying_the
groundwater registration modification application and all associated applications unless, within
30 days after the date of Department notification, the applicant:

(a) Submits an affidavit of voluntary cancellation for the portion of the water use subject to
transfer, permit, or certificate of registration that the Department has determined cannot be
transferred, amended, or modified; or

(b) Withdraws the applications.

(5) A certificate of registration that the applicant designates as being for supplemental irrigation
use may be moved separately from the associated primary irrigation water right if another
primary irrigation water right with similar reliability is appurtenant to the lands to which the
certificate of registration is to be moved.
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Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610:540-531HB 2123 (ch-

614-& 2005-Orecon-Water Laws)
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532;- HB2123(ch—614-& 2005

Orcgon Water Laws)
History:
WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to (a) add language to clarify when and how the
Department notifies an applicant of layering issues and how they may be resolved, (b) update
document terminology, as it relates to issuance of an initial review, (c) achieve greater processing
consistency with OAR chapter 690, division 380 pertaining to transfers and permit amendments,
and (d) provide greater clarity around the options for resolving layering issues.

Amend
690-382-0300
Modification of Certificates of Registrations

(1) An application for recognition of a modification of a certificate of registration may be filed
by:

(a) The person named on the certificate of registration or to whom the certificate of registration
has been assigned;

(b) The owner of the land to which the registration is appurtenant provided that the application is
accompanied by a request for assignment under OAR 690-320-0060; or

(c) Any other person or entity who can demonstrate that they are authorized to request
recognition of a modification.

(2) When modification of a certificate of registration is necessary to change the point of
appropriation, place of use, or character of use under the registration, an application for
recognition of the modification shall be submitted on a form provided by the Department. The
application may propose modification of only one certificate of registration unless the
registrations to be modified are layered, as defined in OAR 690-382-0100(4).

(3) The Department may deny a change in the point of appropriation pursuant to ORS

537.610(5).

Statutory/Other Authority: ORS 536.025; 536.027, ORS 537.610:-540-531,-HB 2123 (¢h-614

& 2005 Oregon-Water Laws)
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532; HB-2123(ch—614-& 2005

Oregon-Water-Laws)

History:

WRD 1-20009, f. & cert. ef. 6-18-09
WRD 5-2006, f. & cert. ef. 10-6-06
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Rule Summary: This rule is amended to add greater clarity by pointing to the definition of
“layered.” Rule change recognizes that the department may deny a point of appropriation in
certain circumstances (ORS 537.610(5)) as a result of 2025 legislation.

Amend
690-382-0400
Application for Modification of Certificate of Registration

Each application for modification of a certificate of registration shall be prepared in ink or
printed-typewritten on a form provided by the Department. Applications shall contain the
following minimum information concerning the certificate of registration and any appurtenant
water right or permit, if applicable:

(1) Applicant's name, mailing address, email address, if available, and telephone number.

(2) Type of change proposed.
(3) Name appearing on the certificate of registration.
(4) Certificate of registration number for the registration to be modified.

(5) Water right certificate, permit, or certificate of registration numbers, as applicable, for any
layered water uses subject to transfer, permits, or certificates of registration, pursuant to OAR
690-382-0200 and OAR 690-382-0300(2).

(6) Source of water as described on the certificate of registration.
(7) Tentative Bdate of priority.

(8) The autherized-existing registered and, if applicable, previously recognized point(s) of
appropriation and the proposed point(s) of appropriation located accurately in reference to a
public land survey corner, if applicable.

(9) The autherized—existing registered and, if applicable, previously recognized use of water and
the proposed use of water, if applicable.

(10) The autherized—existing registered and, if applicable, previously recognized place of use and
the proposed place of use identified by its location within the public land survey and tax lot
number, if applicable.

(11) A map, which need not be prepared by a certified water right examiner,prepared-pursuant-to
meeting the standards in OAR chapter 690, -division 30580-3400, as well as the following

Sl T e e e dnn b peessee L B oo nuee el o s e

(a) Horizontal field accuracy shall be consistent with standard surveying practices for the
purpose of locating and quantifying water rights.
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(b) If the proposed modification involves changes in place of use or character of use for more

than three layered, as defined in OAR 690-382-0100(4), certificates of registration, a separate
map shall be provided for each certificate of registration.

(c) The location of each existing registered and, if applicable, previously recognized point(s) of
appropriation and proposed point(s) of appropriation.

(d) For a change in point of appropriation that does not also include a change in place of use,
identification of the lands to be served by the proposed point of appropriation. If the proposed
point of appropriation is not intended to serve the entire certificate of registration, the specific
lands to be served shall be identified and the number of registered acres to be served by the new
point of appropriation shall be listed.

(e) For a change in place of use or character of use, the location of the existing registered and, if
applicable, previously recognized place of use and proposed place of use of the water. If the
application is for irrigation, nursery use, cranberry use, or other similar uses, the place of use
indicated on the map shall be shaded or hachured and shall show the number of acres in each
quarter-quarter section, government lot, or quarter-quarter section as projected within
government lots, donation land claims, or other recognized public land survey subdivisions. If
the certificate of registration involved in the proposed modification has multiple tentative priority
dates or uses, the lands to be served by each tentative priority date and on which each use is
proposed must be separately identified.

(f) The location of any part of the certificate of registration not involved in the proposed
modification. For modifications involving less than 67 percent of the entire place of use of the
certificate of registration, the map shall include at least the location of the portions of the
registration not involved in the proposed modification which are included in the same quarter-
quarter sections as the proposed modification. The applicant shall have the burden of proving the
proposed modification involves less than 67 percent of the entire place of use of the certificate of
registration. However, the Department may require a greater portion of the certificate of
registration or the entire certificate of registration to be mapped, if necessary to make a
determination of potential injury.

(2) The location of property lines for the property involved in the modification, in the vicinity of
the modification. For modification of municipal, quasi-municipal, and other similar certificates
of registration, the property lines need not be shown; however, the service area boundaries shall
be indicated.

(12) Land use information as outlined in the Department's Land Use Planning Procedures Guide,
except for those modifications that meet the following four requirements:

(a) Where existing registered and, if applicable, previously recognized water uses and proposed
water uses would be located entirely within lands zoned for exclusive farm use as provided in
ORS 215.203 or within irrigation districts;

(b) That involve changes in place of use only;
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(c) That do not involve the placement or modification of structures including but not limited to
water diversion, impoundment, or distribution facilities, water wells, and well houses; and

(d) That involve irrigation water uses only.

(13) For a change in point of appropriation, copies of water well reports for the auvthorized
existing registered and, if applicable, previously recognized point(s) of appropriation and
proposed point(s) of appropriation. If water well reports are not available, a description of the
construction of each well, including but not limited to, well depth, static water level, casing size,
and any other necessary information to establish the ground-water body developed or proposed to
be developed.

(14) A listing of the names and mailing addresses of:

(a) All affected local governments, including but not limited to, county, city, municipal
corporations, and tribal governments; and

(b) Any district in which the affected registration is located or that serves the registration and any
district in which the affected registration would be located or that would serve the registration
after the proposed modification.

(15) An oath that the information contained in the application is true and accurate.

(16) The following information related to the authority of the applicant to pursue the proposed
modification:

(a) A signed statement that the applicant understands that, upon receipt of the-drafipreliminary
determination_initial review described in OAR 690-382-05500760(4) and prior to Department
recognition of the modification, the applicant will be required to provide the landownership
information and evidence identified in 690-382-070550(65) to demonstrate that the applicant is
authorized to pursue the modification;

(b) A statement affirming that the applicant is a municipality as defined in ORS 540.510(3)(b)
and that the sight-certificate of registration is in the name of the municipality or a predecessor; or

(c) Documentation that the applicant is an entity with the authority to condemn property and is
acquiring by condemnation the property to which the certificate of registration proposed for
modification is appurtenant. Such an entity may only apply for recognition of a modification
under this subsection if it has filed a condemnation action to acquire the property and deposited
the funds with the court as required by ORS 35.265. Such an entity need not obtain the consent
or authorization for the change from any other person or entity.

(17) The signature of the applicant, and if an entity, the title of the person signing the form.
(18) The appropriate fee required under ORS 537.610 as follows:

(a) For examination of an application to only change the place of use under a certificate of
registration, $70 percent of the amount allowed in ORS 537.610875.
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(b) For examination of all other applications to modify a certificate of registration, the maximum
amount allowed in ORS 537.61081,250.

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610, 534053+ Or. Laws

2025, ch STOHB- 223 teh 6 H-8& 2005 OresonMaderbavwes
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532, Or. Laws 2025, ch 282,

Or. Laws 2025, ch 570, and HB2423(eh-—614-&2005-Oregon-Water Laws)-Or. Laws 2025, ch
575.

History:

WRD 6-2014, f. 11-25-14, cert. ef. 1-1-15

WRD 8-2009, f. 12-8-09, cert. ef. 12-15-09

WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, section 2
provisions concerning allowance for electronic documentation, (b), require the email address, if
available, of the applicant(s), (c) add greater clarity as it relates to when it is allowable to include
more than one certificate of registration in a single groundwater registration modification
application, (d) better align with ORS 537.610, as it relates to referring to the tentative priority
date for a right to appropriate ground water under a certificate of registration, (e) provide general
clarifications, including to differentiate between the existing registered and, if applicable,
previously recognized point(s) of appropriation, place of use, and character of use under the
certificate of registration and the proposed point(s) of appropriation, place of use, and character
of water use, as applicable, (f) refer to the standards in OAR chapter 690, division 305 for greater
clarity and consistency in mapping requirements across water right transactions, (g) specify the
supplemental mapping requirements that are similar to OAR 690-380-3100 but that use
terminology appropriate for certificates of registration, (h) provide more specificity as it relates
to mapping requirement involving more than three layered certificates of registration, (i) update
document terminology, as it relates to issuance of an initial review, and (j) implement Or Laws
2025, ch 570, section 3 with respect to OWRD water right transaction fee increases in rule:
update the fee amounts here using the same ratio as previously in the rules — this would mean a

fee of $1,900 (70% of Max Fee) for a POU change only; and $2,730 for all other changes/combo
of changes.

690-382-0450
Existing Documentation of Modifications

If documentation of a modification under a groundwater registration was on file with the
Department prior to July 22, 2005, the Department shall provide an application for recognition of
the modification described in the notice priority with respect to processing other applications for
recognition of groundwater registration modifications. An application filed under OAR 690-382-
0400 may incorporate by reference information about the modification that is on file with the
Department.

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532
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History:
WRD 5-2006, f. & cert. ef. 10-6-06

690-382-0500
Fee Refunds

If an applicant for a modification to change the point of appropriation abandons the original well
identified in the claim according to well construction standards within one year of the
Department's recognition of the modification, the applicant may request a refund of $100 of the
fee paid under OAR 690-382-0400(18)(b).

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532
History:

WRD 1-20009, f. & cert. ef. 6-18-09

WRD 5-2006, f. & cert. ef. 10-6-06

Adopt
690-382-0550
Completeness Review and Initial Review

(1) On receipt of an application for modification, the Department shall review the application to
determine if all fees have been paid and the applicant has included the information required by
OAR 690-382-0400.

(2) If the Department determines that the application does not include the required information,
the Department shall return the application and any fees to the applicant along with a written
description of the deficiencies in the application.

(3) If the Department determines the application is complete and all fees have been paid, the
Department shall file the application and undertake an initial review of the application that
includes an assessment of whether:

(a) The proposed modification would result in enlargement, as defined in OAR 690-382-0100(2):;

(b) The proposed modification would result in a state Scenic Waterway receiving less water than
previously available during periods in which streamflows are less than the quantities determined
by the Department to be necessary to meet the requirements of ORS 390.835:

(c) The proposed modification would result in injury as defined in OAR 690-382-0100(3): and

(d) Any other requirements applicable to the modification of the certificate of registration are
met.

(4) For an initial review that indicates a modification application is not consistent with the
approval criteria for recognition outlined in OAR 690-382-1000(1) and should not be
recognized, the initial review shall:

(a) Describe any inconsistencies with the approval criteria for recognition; and
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(b) Identify any conditions or restrictions that, if included in the order recognizing the
modification, would address the inconsistencies.

(5) Upon completion of the initial review, the Department shall provide by electronic means, or
if requested by regular mail, a copy of the initial review to notify the applicant of its preliminary
determinations, identify any outstanding information that is necessary to continue processing the
application and allow the applicant 30 days from the date of notice to:

(a) Notify the Department to stop processing the application; or

(b) Notify the Department to continue processing the application and, except as provided in

section (9) of this rule, provide any outstanding information to the Department including, but not
limited to:

(A) Amending the application to address any issues or deficiencies identified by the Department
in the initial review: and

(B) Submitting documentation to satisfy the requirements of sections (6) and (7) of this rule, as
applicable.

(6) Upon receipt of the initial review, an applicant other than an entity that meets the criteria
described in OAR 690-382-0400(16)(b) or (c) shall submit the following:

(a) A report of ownership information as defined in OAR 690-382-0100(6) for the land to which
the registration is appurtenant;

(b) A copy of any water right conveyance agreement(s) for the land to which the registration is
appurtenant; and

(c) If the applicant is not both the person named on the certificate of registration or the assignee
and the owner of the lands to which the registration is appurtenant as identified in the report of
ownership information, documentation to demonstrate that the applicant is authorized to pursue
the modification, which shall include:

(A) Notarized statements consenting to the modification by all persons, other than the applicant,
who are named on the certificate of registration or identified as landowners in the report of
ownership information;

(B) If interest in the registration has been conveved, a notarized statement consenting to the
modification by the person or authorized representatives of an entity to whom the interest in the

certificate of registration has been conveyed as identified in a water right conveyance agreement;
or

(C) Other documentation demonstrating that the applicant is authorized to pursue the
modification.

(7) The report of ownership information required under subsection (6)(a) of this rule must:

(a) Be prepared no earlier than three months prior to the date of the initial review showing
current ownership: or

10
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(b) If the interest in the certificate of registration has been conveyed, be prepared within three

months of the date the water right conveyance agreement was recorded or show ownership for
the appurtenant land at the time the water right conveyance agreement was recorded.

(8) Except as provided in section (9) of this rule, the Department shall permanently close the file
for the application and take no further action on the application if, within 30 days from the date
of the notice described in section (5) of this rule, the applicant:

(a) does not notify the Department as provided in subsections (5)(a) and (b) of this rule;

(b) does not provide all outstanding information as provided in subsection (5)(b) of this rule; or

(c) notifies the Department to stop processing the application.

(9) If requested within the 30-day time period specified in section (5) of this rule, the Department
may allow an applicant up to 60 additional days, not to exceed a total of 90 days from the date
the Department provided notice of the initial review to the applicant pursuant to section (5) of
this rule, to provide the outstanding information described in subsection (5)(b) of this rule if the
applicant requests additional time and the Department determines that the applicant is
undertaking reasonable efforts to provide the information in a timely manner to the Department.

(10) The initial review shall constitute the notification required under OAR 690-382-0200 that
there are layered water rights, permits, or registrations that must be addressed prior to
recognition of the modification.

(11) If the applicant amends the application or provides additional information in support of
approval of the application, the Department shall revise the initial review or incorporate the
amendments into the proposed final order, as appropriate.

Statutory/Other Authority: ORS 536.025: ORS 536.027, ORS 537.610
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532

Rule Summary: This new section of rule is adopted to (a) make a change in document
terminology, as it relates to the initial review, (b) identify processing steps that align with initial
review processing steps for other transfer types, including clarification of the deadline of 30 days
by which an applicant must request request additional time if needed to provide any outstanding
information and that the total time allowed cannot exceed 90 days total from the date the
Department provided notice of the initial review to the applicant, (c) implement Or Laws 2025,
chapter 282, section 2, provisions concerning allowance for electronic documentation, (d)
include language formerly located in OAR 690-382-0600 that pertains to the completeness
review process now located in this rule and to make clear that an application is not complete if
not all fees have been paid, (e) include language formerly located in OAR 690-382-0700 that
pertains to the initial review process now located in this rule and reflect the correct rule citation
referencing the definition of “report of ownership” as modified under OAR 690-382-0100, (f)
add language to allow for processing efficiency when appropriate as it relates to application
amendments, and (g) clarify that “any other requirements” for groundwater registration

11

Page 112 of 168



Item A - Attachment 5b

2/27/26

modifications refers only to those requirements “applicable to” the modification of the certificate
of registration.

Amend
690-382-0600
Request for Comments

aﬁpl-}eaﬁeﬂ—aﬂd—( 1) If, w1th1n 30 days from the date of the Department S notlﬁcatlon to the

applicant described in OAR 690-382-0550(5), the applicant notifies the Department to proceed
with the application and provides any outstanding information necessary to continue processing
the application, or if applicable provides the outstanding information within an additional time

period allowed under OAR 690-382-0550(9), the Department shall proceed with processing the
application and shall request written public comments on the application:

(a) By publication }in the Department’s weekly public notice-published-by-the Department; and
(b) By regular-matnotification by electronic means, unless the recipient has requested mailing,

or-with-the-consent-of-the reeipient—by-electronie—means to each affected local government and
irrigation district identified by the applicant pursuant to OAR 690-382-0400(14).

(24 The request for comments shall provide a period of at least 30 days for interested persons
to comment on the application.

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610;540-531HB-2123 (ch-

614 & 2005 Oregon Water Laws)
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532, HB-2123(ch—614-&2005

Oregon-Water Laws); Or. Laws 2025, ch 282.
History:

WRD 1-2012, f. 1-31-12, cert. ef. 2-1-12
WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: The rule is amended to (a) remove language related to the initial review that is
now located under OAR 690-382-0550, (b) identify processing steps that align with applicant
response to the initial review processing steps for other transfer types, and (c) implement Or
Laws 2025, chapter 282, section 2, provisions concerning allowance for electronic
documentation.

Amend
690-382-0700

Preliminary DeterminationProposed fFinal eOrder

12
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(1) After the conclusion of the public comment period described in OAR 690-382-0600(24), the
Department shall:

(a) preparelssue a preliminary—determinationproposed final order indicating-ef whether the
modification should be recognized, taking into account comments received in response to the

notice provided under OAR 690-382-0600 and the considerations described in section (2) of this
rule; and

(b) Give notice of the modification application and proposed final order in the manner described
in OAR 690-382-0800.

(2) The Department’s preliminary—determinationproposed final order shall inelude-an-assessment
ofconclude whether the application is consistent with the following approval criteria for

recognition:

(a) The proposed modification would not result in enlargement as defined in OAR 690-382-
0100(2);

(b) The proposed modification would not result in a state Scenic Waterway aetreceiving less
water than previously available water-during periods in which streamflows are less than the
quantities determined by the Department to be necessary to meet the requirements of ORS
390.835;

(c) The proposed modification would not result in injury_as defined in OAR 690-382-0100(3);
and

(d) Any other requirements ferapplicable to the modification of the certificate of registration are
met.

(3) For a preliminary—determnationproposed final order that indicates that an application should
not be recognized_because it is not consistent with the approval criteria for recognition outlined

in section (2) of this rule, the preliminary—determinationproposed final order shall:

(a) Describe the basis for the Department’s conclusions; and

(b) Identify any conditions or restrictions that, if included in the order recognizing the
modification, would allow recognition of the modification.

13
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Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610:540-534+HB-2123(ch-

SO0 Crpeonpner Lo
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532, HB-2123(ch—614-& 2005

Oregon—Water Laws)-Or. Laws 2025, ch 575

History:
WRD 1-20009, f. & cert. ef. 6-18-09
WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to (a) make a change in document terminology, as it
relates to the proposed final order, (b) provide general clarity as it relates to the approval criteria
and notice of the proposed final order, (c) correct references to other rules, (d) remove language
related to the now obsolete draft preliminary determination, but that still applies to an initial

14
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review and so was moved to OAR 690-382-0550, and (e) clarify that “any other requirements”

for groundwater registration modifications refers only to those requirements “applicable to” the
modification of the certificate of registration.

Amend
690-382-0800

Notice of Preliminary DeterminationProposed fFinal eOrder

(1) Afterthe-time—for-the-applicant-to-respond-to-theUpon issuance of the Department's draft
prel*mm&w—determm&ﬁoﬂproposed final order, the Department shall:—issue-the-preliminary

(a) Send a copy of the proposed final order to the applicant by registered or certified mail in
accordance with ORS 183.415; and

(b) £Give notice of the application to modify the registration and the preliminary
determinationproposed final order:

(A)® By publication in the Department's weekly public notice; and

(BXe) By sending_by electronic means, or by regular mail if the recipient has requested mailing,

a copy of the proposed final order bﬂegk&aHegistered—or—eemﬁed—maﬂ—to—th&apphearH—&Hd—w

andand the notice to each person Who submltted comments under OAR 690-382-0600.

(2) The notice shall include the following information about the application:

(a) The type of modification proposed and any amendments to the application that were made
subsequent to the notice required_by OAR 690-382-0600;

(b) The locations of the applicant's existing registered and, if applicable, previously recognized
water uses and proposed water uses, the amount of water allowed under the registration to be
modified, and the authorized source for the registration;

(c) The registration and certificate numbers;
(d) The applicant's name and address;

(e) A statement that any person may file, jointly or severally, with the Department a protest e
sfoaﬂdmg—s%&temeﬂt—wnhm 3045 days after pubhcatron in the Department S weekly publrc notice

15
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(f) A summary of the Department's preliminary—determinationproposed final order:: and

(2) A statement of the opportunity for a person to file a request for party status pursuant to OAR
690-002.:and

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610;540-531;-HB-2123(ch-
T

Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532, HB2123(ch-—614-& 2005
OregonWater Laws)Or: Laws 2025, ch 282. Or Laws 2025, ch 575.

History:
WRD 1-2012, f. 1-31-12, cert. ef. 2-1-12
WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to (a) implement measures to be consistent with changes
made in Or Laws 2025, ch 575, with respect to change in document terminology, newspaper
notice, requests for party status, and setting the standard 45-day protest period, (b) implement Or
Laws 2025, ch 282, with respect to provisions for allowance for electronic documents, (c)
remove redundant language with respect to notice of the proposed final order, and (d) provide

16
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general clarifications, including to differentiate between the existing registered and, if applicable,
previously recognized water uses to be included in the notice of proposed final order.

Amend
690-382-0900

Protests and Requestsfor-Hearings

(1) Protests of, requests for party status-ceneerine, and contested case proceedings concerning
proposed final orders are governed by Or= Laws 2025, ch-575, sections 2 and 3. and OAR chapter
690, division 2. P d-fina e h e i i e

(2) Within 45 days after the publication in the Department’s weekly public notice, any person

may file a protest against the proposed final order.

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610-540-531-HB 2123 (ch-

Sl 200 Drpeonp i hep Lo
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532; HB-2123(ch—614-& 2005

Oregon—Water Laws), Or. Laws 2025, ch 575.
History:

WRD 5-2006, . & cert. ef. 10-6-06

Rule Summary: This rule is amended to implement Or Laws 2025, ch 575 sections 2 and 3
relating to protests, requests for party status and by incorporating the standard 45-day protest
period.

Amend

17
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690-382-1000
Final Order on Recognition of Modifications

(1) An application for modification of a certificate of registration shall be recognized if the
Department determines that:

(a) The proposed modification would not result in enlargement as defined in OAR 690-382-
0100(2);

(b) The proposed modification would not result in a state Scenic Waterway receiving less water
than previously available during periods in which streamflows are less than the quantities
determined by the Department to be necessary to meet the requirements of ORS 390.835;

(c) The proposed modification would not result in injury as defined in OAR 690-382-0100(3);
and

(d) Any other requirements fer-applicable to the modification of the certificate of registration are
met.

(2)63) Issuance of the final order recognizing changes in character of use or place of use shall
terminate the right to use water for the character of use or place of use under the original
certificate of registration or a previously recognized modification of a registration.

(3) Proposed final orders shall become final if no protest is filed or by default as provided in
OAR 690-002-0235. If no protest of a proposed final order is timely received, as a matter of law,
the proposed final order shall become a final order on the date that is 33 days after the close of
the time period for submitting a protest, with no further action required by the Department.

(4) Not more than 33 days after the close of the time period for submitting a protest, the
Department may withdraw a proposed final order for reconsideration and issuance of a
superseding proposed final order.

(54 The final order recognizing a modification of a certificate of registration may not be
construed as a final determination of the right to appropriate ground-water under the registration

or modification. Such a determination will occur in an adjudication proceeding under ORS
537.670 to 537.695.

(6)65) A copy of the final order and all supporting documentation will be filed with the original
request for registration and made available at the time of adjudication under ORS 537.670 to
537.695.

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610:540-531HB-2123 (ch-

O14-& 2005 Oregon Water Laws)
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532- HB 2123 (ch—614-&2005

Oregon—Water Laws), Or. Laws 2025, ch 575.
18
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History:
WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to (a) provide general clarification as it relates to the final
order on recognition of modifications, (b) implement Or Laws 2025, ch 575 section 3 by
removing protest requirements that have been replaced by Or Laws 2025, ch 575, by removing
existing language concerning issuing a final order if not timely protests are filed, and by adding
language providing that, if no timely protests are filed, a proposed final order becomes a final
order by operation of law unless timely withdrawn by the Department, and (c) clarify that “any

other requirements” for groundwater registration modifications refers only to those requirements
“applicable to” the modification of the certificate of registration.

Repeal

History:
WRD 5-2006, . & cert. ef. 10-6-06

Rule Summary: This rule is repealed to implement Or Laws 2025, ch 575 sections 2 and 3 by
removing protest and contested case hearing notice and conduct requirements that have been
replaced by Or Laws 2025, ch 575 and are now referenced in OAR 690-382-0900(1).

Amend
690-382-1200
Compatibility with Acknowledged Comprehensive Plans

19
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(1) The Department and Commission shall meet requirements established in OAR 690-005-0045
(Standards for Goal Compliance and Compatibility with Acknowledged Comprehensive Plans)
in evaluating and taking action on applications for certificate of registration modifications except
as specified in OAR 690-005-0025 and 690-380-86703000(139).

(2) In the event of a land use dispute, as defined in OAR 690-005-0015 (Definitions), the
Department shall follow procedures provided in 690-005-0040 (Resolution of Land Use
Dispute).

Statutory/Other Authority: ORS 536.025; ORS 536.027, ORS 537.610-540-531-HB 2123 (ch-

B e e
Statutes/Other Implemented: ORS 537.610, ORS 540.505-540.532- HB 2123 (ch—614-&2005

Orcson Water Laws)
History:
WRD 5-2006, f. & cert. ef. 10-6-06

Rule Summary: This rule is amended to correct a rule reference, as OAR 690-380-0070 does
not exist, and the applicable information is in OAR 690-380-3000(19). This rule is also amended
to repeal OAR 690-382-1200(3), because it is inconsistent with OAR 690-005-0035(4)(a).

20
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Division 77
INSTREAM WATER RIGHTS

Amend
690-077-0000
Purpose

(1) The purpose of this Division is to establish the policy, procedures, criteria, standards and
definitions which shall be applied by the Department and Commission in the evaluation of
applications for establishing instream water rights.

(2) This Division also provides for the conversion of existing minimum streamflows to instream
water rights; for the instream transfer or lease of existing water rights for use as instream water
rights; and for the enforcement of instream water rights which are held in trust by the Water
Resources Department to protect the public uses.

(3) In 1987, the Legislature created a new type of water right called an instream water right.
Instream water rights are established by certificate from the Water Resources Commission or by
an order approving a time-limited instream transfer or lease, pursuant to ORS 537.332 to
537.360, to maintain and support public uses within natural streams and lakes. These public uses
include, but are not limited to, recreation, scenic attraction, aquatic and fish life, wildlife habitat
and ecological values, pollution abatement and navigation. Instream water rights may also be
established as a result of the allocation of conserved water under 537.455 to 537.500 and
540.510 (OAR chapter 690, division 18).

(4) In 2001, the Legislature authorized the split season use leasing of an existing water rights for
instream purposes. Under ORS 537.348(3), all or a portion of an existing water right may be
used for the existing use and for instream use during the same year, provided that the uses are not
concurrent and that the holders of the water rights measure and report to the Water Resources
Department the use of the existing water right and the instream water right.

(5) Instream water rights differ from other water rights because control or diversion of the water
is not required. Instream water rights are held in trust by the Water Resources Department but are
regulated and enforced like all other water rights.

(6) Instream water rights do not take away or impair any legally established right to the use of
water having an earlier priority date than the instream right.

(7) The Department may only issue instream water rights, instream leases, instream transfers,
and instream water rights resulting from an allocation of conserved water within the State’s
borders.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 536.220, ORS 536.300, ORS
536.310, ORS 537.338, ORS 537.348, -ORS &-537.356 - 537.358, ORS 537.470, ORS 537.485
Statutes/Other Implemented: ORS 537.332 - 537.360

History:

WRD 4-2006, f. & cert .ef. 10-2-06
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WRD 8-2001, f. & cert. ef. 12-14-01
WRD 1-1996, f. & cert. ef. 1-31-96
WRD 5-1995(Temp), f. & cert. ef. 8-4-95
WRD 1-1995, f. & cert. ef. 2-14-95
WRD 9-1992, f. & cert. ef. 7-1-92

WRD 20-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to specify that -OWRD issues water rights within
Oregon’s borders_and makes other minor clarification.

Amend
690-077-0010
Definitions

As used in this Division:

(1) "Affected Local Government" means any local government, as defined in OAR 690-005-
0015, within whose jurisdiction the diversion, conveyance, instream or out-of-stream use, or
reservation of water is proposed or established.

(2) "Agency" means ODFW, DEQ and Parks.

(3) "Beneficial Use"

meaning as the term in OAR 690-300-0010.

(4) "Comment" means a written statement concerning a particular application. The comment may
identify elements of the application which, in the opinion of the commenter, would conflict with
an existing water right or would impair or be detrimental to the public interest.

(5) "Commission" means the Water Resources Commission.

(6) "Contested Case" has the same meaning as the term in OAR 690-300-0010-
> 1 OR 1 e a aeq de

(7) "DEQ" means the Department of Environmental Quality.
(8) "Department”" means the Water Resources Department.
(9) "Director" means the director of the Water Resources Department.

(10) “District” means an irrigation district formed under ORS 545. a drainage district formed
under ORS 547, a water improvement district formed under ORS 552, a water control district
formed under ORS 553, or a corporation formed under ORS 554.

(11) “District Water User” means, for the purposes of instream leases involving a district, the
owner of land who is subject to the charges or assessments of a district and from whose land the
appurtenant water richt would be leased gpinstream.
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(120) "Estimated Average Natural Flow" means average natural flow estimates, by month or half
month, computed by the Department using sources including-and-derived-from watermaster
distribution records, Department measurement records, andor application of appropriate
available scientific and hydrologic technology.

(134) "Held in Trust by the Water Resources Department”" means that the water right must be
enforced and protected for the public uses listed in the water right. Actions by the Department
affecting instream water rights are limited by public trust obligations.

(142) "Instream" as defined in ORS 537.332, means within the natural stream channel or lake
bed or place where water naturally flows or occurs.

(153) "Instream flow" means the minimum quantity of water necessary to support the public use
requested by an agency.

(164) “Instream lease” means the conversion of all or a portion of an existing water use subject
to transfer to an instream water right for a specified time-period as authorized by ORS
537.348(2).

(175) “Instream transfer” means the conversion of all or a portion of an existing water use
subject to transfer to an instream water right as authorized by ORS 537.348(1).

(186) "Instream Water Right" as defined in ORS 537.332, means a water right held in trust by the
Water Resources Department for the benefit of the people of the state of Oregon to maintain
water instream for public use. An instream water right does not require a diversion or any other
means of physical control over the water.

(19%) “Minimum Streamflow" also "minimum perennial streamflow," means an administrative
rule provision adopted in a basin program by the Water Resources Commission or its
predecessors to implement ORS 536.235 and; 536.310(7) and-536-325-and support aquatic life,
maintain recreation or minimize pollution.

(20+8) "Multipurpose Storage Project" means any storage project which is designed and operated
to provide significant public benefits and provides for mere-than-two_or more beneficial uses
and/or purposes.

(2149) "ODFW" means the Oregon Department of Fish and Wildlife.
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in OAR 69

0-002-0010.

(256) "Public Benefit" as defined in ORS 537.332, means a benefit that accrues to the public at
large rather than to a person, a small group of persons or to a private enterprise.

(26%) "Public Use;" as defined in ORS 537.332, includes but is not limited to:
(a) Recreation,;

(b) Conservation, maintenance and enhancement of aquatic and fish life, wildlife, fish and
wildlife habitat and any other ecological values;

(c) Pollution abatement; or
(d) Navigation.

(278) "Recreation" as a public use of water means any form of play relaxation, or amusement,
mostly done during leisure, that occurs in or in conjunction with streams, lakes and reservoirs,
including but not limited to boating, fishing, swimming, wading, and viewing scenic attractions.

(289) "Scenic Attraction" means a picturesque natural feature or setting of a lake or stream,
including but not limited to waterfalls, rapids, pools, springs, wetlands and islands that create
viewer interest, fascination, admiration or attention.

(29) “Secondary Water Right” means a water right to put water stored under a storage right to an
out-of-reservoir beneficial use.

(30) "Split Season Use" means the exercise of an—existing water right in the same season defined
by the water right in the same calendar year for both the existing purpose of the water right and
for an instream purpose, provided that water is not used for the existing purpose during the
period in which the water is to be protected instream.

(31) “Time-Limited Instream Transfer;” means an instream transfer authorized under ORS
537.348(1) that is not permanent and under which the existing-water right will revert back to its
original use:

(a) Without further action by the Department at the end of the period of time specified in the final
order approving the instream transfer; or
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(b) On a determination by the Department that other conditions, specified in the final order
approving the instream transfer, for termination have been met.

(32) "Unappropriated Water Available" means water that exceeds the quantities required to meet
existing water rights of record, minimum streamflows and instream water rights and for known
and yet to be quantified Native American treaty rights.

(33) "Water Purveyor" means any entity including, but not limited to, a public utility, a mutual
water company, a county service district, a water cooperative, or a municipality or quasi-

municipality that delivers water to customersformed—for-the-purpose-of delivering-water supply
tomventar plabl boldop

(34) “Water quality limited” has the meaning provided in the OAR 340-041-0002.

Statutory/Other Authority: ORS 197, ORS 536.025, ORS 536.027, ORS 536.220, ORS
536.310, ORS 537.332, ORS 537.338, ORS 537.348, -ORS &-537.356 - 537.358
Statutes/Other Implemented: ORS 537.332 - 537.360, ORS 540.505, Or Laws 2025, ch 575
History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

WRD 5-1995(Temp), f. & cert. ef. 8-4-95

WRD 1-1995, f. & cert. ef. 2-14-95

WRD 9-1992, f. & cert. ef. 7-1-92

WRD 12-1990, f. & cert. ef. 8-8-90

WRD 20-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to (a) modify the definition of “beneficial use” and
“contested case” to refer to the definitions in OAR Chapter 690, division 300; (b) modify the
definition of “multipurpose storage project” to require “two or more” beneficial uses and/or
purposes instead of “more than two,” consistent with the definition of multipurpose in Merriam
Webster and the definition of “multipurpose project” in OAR chapter 690, division 90; (c)
remove the definition of “ODFW flow restoration priority watershed” because the only rule the
phrase appeared in (OAR 690-077-0015(5) is proposed for removal; (d) remove the definitions
of “planned” and “planned uses” because those terms do not appear in OAR chapter 690,
division 77 rules nor in the governing statutes; and (e) update the definition of “Protest” to
reference the definition of protest in OAR chapter 690, division 2. The rule also is amended to
(a) add definitions for “district” and “district water user”; (b) modify the definition of “Estimated
Average Natural Flow” to reflect that it is determined by month or half month, which is
consistent with existing practice, and to clarify sources of information and responsibility to
compute; (c) add a definition of “secondary water right”; and (d) modify the definition of “water
purveyor” to identify all types of owners or operators of public water systems which deliver
water to customers.

Amend
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690-077-0015
General Statements

(1) Instream water rights shall not take away or impair any permitted, certificated or decreed
right to any waters or to the use of any rights vested prior to the date of the instream water right.

(2) The implementation of the instream water rights law is a means of achieving an equitable
allocation of water between instream public uses and other water uses. When instream water
rights are set at levels that exceed current unappropriated water available the water right not only
protects remaining supplies from future appropriation but establishes a management objective for
achieving the amounts of instream flows necessary to support the identified public uses.

(3) The amount of appropriation for out-of-stream purposes shall not be a factor in determining
the amount of an instream water right.

(4) For state agency instream water right applications only, i}f natural streamflow or natural lake
levels are the source for meeting instream water rights, the amount allowed during any identified
time period for the water right shall not exceed the estimated average natural flow or level
occurring from the drainage system, except where periodic flows that exceed the natural flow or
level are significant for the applied public use. An example of such an exception would be high
flow events that allow for fish passage or migration over obstacles.

(65) If the source of water for an instream water right is other than natural flow such as storage
releases or inter-basin transfer, the source shall be developed or a permit for development
approved prior to or coincident in priority with the instream water right. The development of
environmentally sound multipurpose storage projects that will provide instream water use along
with other beneficial uses shall be supported.

(#6) Instream water rights in rivers and streams shall, insofar as practical, be defined by reaches
of the river rather than points on the river.

(87) When instream water rights are established through instream transfers, leases, or allocations
of conserved water of existing water rights, the order, and, where appropriate, the certificate shall
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define the appropriate point, reach or reaches to which the new instream water right shall apply.
Normally, a new instream water right shall be maintained downstream to the mouth of the
affected stream; however, it may be maintained farther downstream if the amount of the instream
water right is a measurable portion of the flow in the receiving stream or for a point or shorter
distance if needed to account for return flow or to prevent injury.

(98) Instream water rights applications shall conform with state statutes and basin programs. All
natural lakes and streams in the state shall be considered classified to allow all instream public

uses. unless-speeifically—withdrawnfrom-appropriationfor-such-use—Any withdrawal rule or

order does not withdraw a natural lake or stream for instream public uses unless:

(a) The rule or order specifically states that it is prohibiting instream public uses, or

(b) The withdrawal is for the exclusive use of a municipality.

(309) State agency instream water right applications Iastream—water+ights-shall be approved only
if the amount, timing and location serve a public use or uses.

(#10) The combination of state agency requested instream water rights, for the same reach or
lake, shall not exceed the amount needed to provide increased public benefits and shall be
consistent with Sections (4) and; (5);-ard6) of this rule.

(#211) An instream water right created through the conversion of a minimum perennial
streamflow shall not take precedence over any rights having an earlier priority date, including
storage rights except where an individual permit or water right specifies that it shall be
subordinate to future uses or appropriations. The priority date of an instream water right created
through conversion of a minimum perennial streamflow is as specified in ORS 547.346(1) and

Q).

(4312) An instream water right created through the conversion of a minimum perennial
streamflow, which consists in whole or part of waters released from storage, is enforceable only
as to the waters released to satisfy the instream water right.

(#413) Instream water rights created through the conversion of minimum perennial streamflows
shall carry with them any and all conditions, exceptions or exemptions attached to the minimum
perennial streamflow, unless modified through hearing.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 536.220, ORS 536.300, ORS
536.310, ORS 537.338. ORS-& 537.356 - 537.358

Statutes/Other Implemented: ORS 536.025, ORS 536.027, ORS 536.220, ORS 536.300, ORS
536.310, ORS 537.338, ORS 537.356 - &-537.358

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 1-1995, f. & cert. ef. 2-14-95

WRD 9-1992, f. & cert. ef. 7-1-92

WRD 4-19809, f. & cert. ef. 7-11-89
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WRD 1-1989(Temp), f. & cert. ef. 1-24-89
WRD 20-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to remove language that is not consistent with statute and
to make clear which rules only apply to state agency instream water right applications. In regard
to estimated natural average natural flow (ENAF), ORS 537.343(2) provides the Department
authority to make the final determination of the level of instream flow necessary to protect the
public use(s) identified in a state-agency instream water right application, which is the basis for
the limitation in OAR 690-077-0015(4), (9) and (10). However, the Department has not
identified a similar statutory basis to use ENAF to limit the amount of water that can be
converted by instream transfers, leases or allocations of conserved water under OAR 690-077-
0015(5). The rule amendment clarifies that flow limitations only apply to state agency instream
water right applications and also clarifies an existing rule with the Department’s interpretation of
when a withdrawal applies to state agency instream water right applications. Rule change also
points to statutory direction on priority date of converted minimum perennial streamflows.

Amend

690-077-0019

State Agency Instream Water Right Applications: Process for Instream Water Right
Certificate Requests

(1) Except as provided in ORS 537.343, the Department shall process a request received under
537.336 for a certificate for an instream water right in accordance with the provisions for
obtaining a permit to appropriate water under 537.140 to 537.250, and the policies under 537.332
to 537.360.

(23) Pursuant to Section 46, Chapter 416, Oregon Laws 1995, for each application described
under OAR 690-077-0000 that was pending or filed with the Commission or the Department on
June 30, 1995, the Department shall determine an appropriate step in the process established in
Chapter 416, Oregon Laws 1995 and this division at which to continue the application process
for the application. The definitions and provisions of this division shall be applied as appropriate,
to reflect the step determined by the Department.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.140 - 537.250, ORS-&
537.332 -537.360

Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2025, ch 575

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: This rule amendment deletes subsection 2 of this rule because the statutory
authority for subsection 2 is repealed by Or Laws 2025, ch 575, section 4.
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Amend
690-077-0020
State Agency Instream Water Right Applications: Application Requirements

(1) Only ODFW, DEQ and Parks are authorized to submit applications to the Department to
establish instream water rights. Applications may be submitted at any time.

(2) To promote coordination, ODFW, DEQ and Parks shall notify each other of the proposed
applications prior to submittal to the Department. The applying agency should notify the other
agencies of its intent to develop an instream water right application on a specified stream or lake.
Notice should be given as early as possible and the other agencies should respond as soon as
possible if they would like to incorporate the public uses each is responsible for into the
application.

(3) After October 28, 1989, all applications for instream water rights shall be based on methods
of determining instream flow needs that have been approved by administrative rule of the
agencies submitting the applications.

(4) Applications to establish instream water rights shall be submitted in writing by hard copy or
electronic transmittal and shall include the following:

(a) The name(s) and address(es) of the agency(ies) applying;

(b) The public uses to be served by the requested instream water right and the flows necessary to
support the public uses;

(c) Stream or lake name;

(d) If a stream, the reach delineated by river mile and stream to which it is tributary;

©

identified:A map that includes, at a minimum, the following information:

(A) The applicable lake or stream reach by river mile,

(B) The upstream and downstream points identified by latitude and longitude, as established by a
global positioning system or within a geographic information system:;

(C) The township(s), range(s), and section(s) that cover the requested reach. along with the
quarter quarters for the upstream and downstream points of the requested reach;

(D) A north arrow; and

(E) An identified scale.

(f) The instream flow requested by month or half month and—rearin cubic feet per second or
acre-feet or lake elevation;

(g) A description of the technical data and methods used to determine the requested amounts;

(h) Evidence of notification of other qualified applicant agencies;

9
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(1) If a multi-agency request, the amounts and times requested for each category of public use;

(j) Identification of affected local governments (pursuant to OAR 690-077-0010) and copies of
lettersnotifirnenotification to each affected local government of the intent to file the instream
water right application;

(k) Waitten—dDocumentation of how the agency applying for an instream water right has
complied with the requirements contained in its own administrative rules for instream water
rights, including application of the required methods to determine the requested flows.

() Any other information required in the application form that is necessary to evaluate the
application in accordance with applicable statutory requirements.

(5) The applicant is encouraged to propose:

(a) A means and location for measuring the instream water right;

(b) The strategy and responsibility for monitoring flows for the instream right; and
(c) Any provisions needed for managing the water right to protect the public uses.

(6) Any request for an instream water right to be supplied from stored water shall refer to the
reservoir for a supply of water and shall show by documentary evidence that an agreement has
been entered into with the owners of the reservoir for a sufficient interest in the reservoir to
impound enough water for the purposes set forth in the request.

(7) Within 60 days after the applicant notifies the Department to proceeds with the application
wnderas provided in OAR 690-077-0031, the Department shall complete the application review
and issue a proposed final order approving or denying the application or approving the
application with modifications or conditions. Within—the-60-dayperiod;—+The Department may
request the applicant to provide additional information needed to complete the review. If the
Department requests additional information, the request shall be specific and shall be sent to the
applicant by electronic means, unless the applicant has requested mailing or other sending in
written form.-byregistered—maik: The Department shall specify a date by which the information
must be returned, which shall be not less than 10 days after the Department mails the request to
the applicant. If the Department does not receive the information or a request for a time
extension under OAR 690-077-0052(2) by the date specified in the request, the Department may
reject the application. The time period specified by the Department in a request for additional
information shall allow the Department to comply with the 60-day time limit established by this
sSection.

Statutory/Other Authority: ORS 197, ORS 536.025, ORS 536.027, ORS 537.153, ORS
536.220, ORS 536.300, ORS 536.310, ORS 537.336, ORS 537.338, ORS-& 537.356 - 537.358
Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2025, ch 282

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

10
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WRD 9-1992, f. & cert. ef. 7-1-92
WRD 12-1990, f. & cert. ef. 8-8-90
WRD 20-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to (a) clarify that the Department interprets application
submittal “in writing” to be either hard copy or electronic transmittal; (b) implement electronic
documentation requirements under Or Laws 2025, ch 282, as well as the phased application
processing approach requiring notification to continue processing; (c) require that the map
contain elements that would make the map more useful for the public to orient themselves with
where the stream reach is located in the state and to provide the Department watermasters clarity
on the locations of the upstream and downstream points; and (d) require the application to
contain the instream flow requested by month or half month consistent with existing practice.

Amend
690-077-0027
Application Processing: Completeness Review

(1) Within 15 days after receiving an application, the Department shall determine whether the
application contains the information required under OAR 690-077-0020(4) and is complete and
not defective. If the Department determines that the application is incomplete or defective, the
Department shall return the application.

(2) Upon determining that an application contains the information listed under OAR 690-077-
0020(4) and is complete and not defective, the Department shall endorse on the application the
date upon which the application was received for filing at the Department, which shall be the
priority date for any water right issued in response to the application. All applications that
comply with the provisions of law shall be recorded in a suitable book kept for that purpose._For
the purposes of this section, a suitable book shall include the Department’s electronic water
rights information system.

(3) If an application is complete and not defective, the Department shall determine whether the
proposed use is prohibited because the source of water is specifically withdrawn from
appropriation for such use under ORS 538 or by rule or order of the Water Resources
Commission under ORS 536.410, if the Department has information sufficient to make the
determination at the time of application intake.-by-ORS-Chapter538- If the proposed use is

prohibited,-by-ORS-Chapter538; the Department shall rejeet-the-application—and-return the
application with an explanation of the statutery—prohibitienreason for the return.

Statutory/Other Authority: ORS 537.150, ORSé& 538
Statutes/Other Implemented: ORS 537.332 - 537.360, ORS 536.410, Or Laws 2025, ch 282,

History:

WRD 4-2006, f. & cert .ef. 10-2-06
WRD 8-2001, f. & cert. ef. 12-14-01
WRD 1-1996, f. & cert. ef. 1-31-96

11
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Rule Summary: This rule is amended to (a) explain what a suitable book is and (b) implement
Or Laws 2025, ch 282, section 14, returning applications that cannot be approved because it is
within a withdrawn area.

Amend
690-077-0029
Application Processing: Initial Review

(1) If the proposed use is not prohibited as described in OAR 690-077-0027(3 )by-statute, the
Department shall undertake an initial review of the application and make a preliminary
determination of:

(a) Whether the proposed use is restricted or limited by statute or rule;

(b) The extent to which water is available from the proposed source during the times and in the
amounts requested; and

(c) Any other issue the Department identifies as a result of the initial review that may preclude
approval of or restrict the proposed use.

(2) Upon completion of the initial review and no later than 30 days after determining an
application to be complete and not defective as described in OAR 690-077-0027, the Department
shall send the applicant by electronrc means, unless the applicant has requested marhng or other
sending in written form, resy he hete e

the-apphieant-an initial review report settrng forth the Department‘s prehmlnary determmatlons
and-allew-Tthe applicant shall have +4-90 days from the date the Department sends the initial
review report within which to notify the Department in writing to stop processing the application
or to proceed with the application. Given that state-agency instream water right applications may
be submitted in batches, a single communication can suffice for more than one application in the
batch if the communication specifies which applications the applicant would like the Department
to continue processing. If the applicant notifies the Department to stop processing the application
or does not notify the Department whether to proceed with processing the application, the
Department shall close the application file and take no further action on the application. return

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.150, ORS& 537.338
Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2025, ch 282

History:

WRD 1-2012, f 1-31-12, cert. ef. 2-1-12

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: This rule is amended to (a) reference the section of the OAR chapter 690,
division 77 rules implementing Or Laws 2025, ch 282, section 14 (returning applications that

12
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cannot be approved); (b) implement electronic documentation requirements under Or Laws 2025,
ch 282, section 2; (c) implement Or Laws 2025, ch 282, section 14 requiring affirmative
confirmation within 90 days of initial review for OWRD to continue processing an application;
and (d) explicitly state that a single communication can suffice for more than one application in a
batch of state instream water right applications if the communication specifies which
applications the applicant would like the Department to continue processing.

Amend
690-077-0031
Application Processing: Public Notice and Comments

(1) If the applicant notifies the Department to proceed with the application as provided in OAR
690-077-0029(2), the Department shall proceed with processing the application. The Department
shall give notice of the initial review in the weekly public notice of the Department and accept

written pubhc comments for 30 davs —Wﬁhm—seve&days—&ﬁe%p%eeeedmg—wﬁ#@h&apphe&ﬁeﬂ

weekky—neﬁe%pﬁbhshed—b%ﬁ&&l;ep&ﬁmen& The weekly notice shall be sent to the followmg:
(a) Affected local, state and federal agencies, 1nclud1ng the plannmg departments of affected

(b) Affected Indian Ttribes; and

(c) All persons on the Department's weekly mailing list.

(2) The notice shall include a request for comments on the application, the date by which
comments must be received by the Department, and information about how an interested person
may obtain future notices about the application and a copy of the proposed final order. The notice
also shall include the following information about the application:

(a) The name(s) and address(es) of the applicant agency(ies);

(b) County(ies) of water use;

(c) Application file number;

(d) Description of the characteristics and the purpose of the proposed instream water right;

(e) Amount of proposed instream water right by month or half month in cubic feet per second
(cfs), acre feet (af), or lake elevation;

(f) Common name of surface water source(s); and
(g) The stream reach by mile or geographic location.

(3) The notice shall be sent by electronic means, unless the applicant has requested mailing or

other sending of the document in written form.; regular United-States—mail-or-with-the-consent-of
I imient_byel ; .

13
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(4) Within 30 days after the public notice under Section (1) of this rule, any person interested in
the application shall submit written comments to the Department. Any person who asks to
receive a copy of the Department's proposed final order shall submit to the Department the fee
required under ORS 536.050. The 30-day comment period shall commence on the day the
Department sends the notice. All comments must be received by the Department on or before 5
p.m. on the last day the-end of the 30-day comment period.

(5) If no comments or land use information is received by the Department within the 30-day
comment period, the Commission and Director may presume the proposed instream water right
is compatible with the comprehensive land use plans and land use regulations of affected local
governments.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 536.220, ORS 537.140, ORS-&
537.338
Statutes/Other Implemented: ORS 537.332 - 537.360, Or. Laws 2025, ch 282

History:

WRD 1-2012, £ 1-31-12, cert. ef. 2-1-12

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96, Renumbered from 690-077-0024
WRD 5-1995(Temp), f. & cert. ef. 8-4-95

WRD 9-1992, f. & cert. ef. 7-1-92

Rule Summary: This rule is amended to (a) implement electronic documentation requirements
under Or Laws 2025, ch 282, section 2, as well as issuance of an initial review; and (b) remove
the request for affected local, state and federal agencies to post a copy of the Department’s
weekly public notice, given that all members of the public can access the Department’s weekly
public notice online.

690-077-0033
Application Processing: Public Interest Presumption

(1) The Department shall presume that a proposed water use will not impair or be detrimental to
the public interest if:

(a) The proposed use is allowed in the applicable basin program established pursuant to ORS
536.300 and 536.340 or given a preference under 536.310(12);

(b) Water is available;
(c) The proposed use will not injure other water rights; and
(d) The proposed use complies with the rules of the Commission.

(2) The public interest presumption described in Section (1) of this rule is a rebuttable
presumption and may be overcome by a preponderance of the evidence that either:
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(a) One or more of the criteria for establishing the public interest presumption are not satisfied;
or

(b) The proposed use will impair or be detrimental to the public interest as demonstrated in
comments, protests or a finding of the Department that shows:

(A) The specific public interest under ORS 537.170(7) that would be impaired or detrimentally
affected; and

(B) Specifically how the identified public interest would be impaired or detrimentally affected.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.153, ORS 537.338
Statutes/Other Implemented: ORS 536, ORS 537, ORS 537.332 - 537.360, ORS 537.170, Or
Laws 2025, ch 575

History:

WRD 4-20006, f. & cert .ef. 10-2-06

WRD 1-1996, f. & cert. ef. 1-31-96

Amend
690-077-0037
Application Processing: Public Interest Review

(1) _. o

—bBefore issuing a proposed final order, the Department shall
determine whether the public interest presumption is established for the proposed water use, as
described in OAR 690-077-0033.

(2) If the Department determines that the public interest presumption is not established, the
Department shall determine whether the proposed use will impair or be detrimental to the public
interest considering the factors listed in ORS 537.170(78) and may either:

(a) Propose denial of the application upon a finding that the use will impair or be detrimental to
the public interest; or

(b) Make specific findings to demonstrate that even though the presumption is not established,
the proposed use will not impair or be detrimental to the public interest and propose approval of
the application with appropriate modifications or conditions.

(3) If the Department determines that the public interest presumption is established or that the
proposed instream use can be modified or conditioned to meet the public interest presumption
criteria:

(a) The Department shall further evaluate the proposed use, any comments received, information
available in its files or received from other interested agencies and any other available
information to determine whether the public interest presumption is overcome. The Department
may find that the presumption is overcome if a preponderance of evidence shows that the
proposed use will impair or be detrimental to the public interest as demonstrated in comments or
a finding of the Department that shows:
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(A) The specific public interest under ORS 537.170(78) that would be impaired or detrimentally
affected; and

(B) Specifically how the identified public interest would be impaired or detrimentally affected.

(b) In making any determination or finding in (3)(a) of this rule, the Department shall, at a
minimum, consider the factors listed below, including any potential effects that the proposed use
may have on these factors, where applicable:

(A) Threatened, endangered or sensitive species;

(B) Water quality, with special attention to sources either listed as water quality limited or for
which total maximum daily loads have been set under Section 303(d) of the federal Clean Water
Act and sources which the Environmental Quality Commission has classified as outstanding
resource waters as defined in OAR 340-041-0002¢42);

(C) Fish or wildlife;

(D) Recreation;

(E) Economic development; and

(F) Local comprehensive plans, including supporting provisions such as public facilities plans.

(c) In making any determination or finding in (3)(a) of this rule, the Department may consult and
communicate with state and federal agencies and local governments as appropriate.

(4) If the Department determines that the presumption is established and not overcome under the
provisions of Section (3) of this rule, the Department shall issue a proposed final order
recommending issuance of the certificate subject to any appropriate modifications or conditions.
If the Department then receives a protest filed pursuant to OAR 690-077-0043, which asserts the
presumption is not established or should be overcome, the Department shall evaluate the protest
and supporting evidence in accordance with this Section and Sections (5)—(6%) of this rule. The
Department shall find that the public interest presumption is overcome if a preponderance of
evidence shows that:

(a) One or more of the four public interest presumption criteria listed in OAR 690-077-
0033(1)(a)—~(d) are not met;

(b) The proposed use may impair or be detrimental to the public interest according to standards
described in ORS 537.170(78), including:

(A) The specific public interest under ORS 537.170(78) that would be impaired or detrimentally
affected; and

(B) Specifically how the identified public interest would be impaired or detrimentally affected.

(5) If the Department finds that under Section (4) of this rule the presumption is overcome, the
Department shall issue a final order in accordance with OAR 690-077-0047 denying the
application unless the Department makes specific findings to demonstrate that considering all of
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the public interest factors listed in ORS 537.170(78) the issuance of an instream water right
certificate will not impair or be detrimental to the public interest.

(6) If the Department finds that under Section (4) of this rule the presumption is not overcome,
the Department shall issue a final order in accordance with OAR 690-077-0047 approving the
application with any appropriate modifications or conditions.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.153, ORS-& 537.338
Statutes/Other Implemented: ORS 537.332 - 537.360

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: This rule is amended to (a) remove provisions referring to application
withdrawal after the initial review to simplify the rule, as this process is already established in
OAR 690-077-0029; (b) remove a dated reference to a subsection of a rule; (¢) remove the
provisions related to protests that have been moved to OAR 690-077-0043; and (d) update
citations to ORS 537.170 consistent with statutory renumbering.

Amend
690-077-0039
Application Processing: Proposed Final Order

(1) In developing the proposed final order, the Department shall consider all comments received
under OAR 690-077-0031 and all findings of the Department, but the proposed final order need
not separately address each comment received.

(2) The proposed final order shall cite findings of fact and conclusions of law and shall include
but need not be limited to:

(a) Confirmation or modification of the preliminary determinations made in the initial review;

(b) A brief statement that explains the criteria considered relevant to the decision, including the
applicable basin program and the compatibility of the proposed use with applicable land use
plans;

(c) An assessment of water availability and the amount of water necessary for the proposed use;
(d) An assessment of whether the proposed use would result in injury to existing water rights;

(e) An assessment of whether the proposed use would impair or be detrimental to the public
interest as provided in ORS 537.170;
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(f) A draft certificate, including any proposed modifications, conditions, or a recommendation to
deny the application;

(g) Whether the rebuttable presumption that the proposed use will not impair or be detrimental to
the public interest has been established; and

(h) The dates by which protests to the proposed final order and requests for party status must be
received by the Department.

(3) The Department shall send coples of the proposed final order to the apphcant by reglstered or
certified mail. byregularaa rith : h at—by-e means—he
Department shall send copies of the proposed final order by electronic means, unless the
recipient requests mailing, regwlarailto persons other than the applicant who have requested
copies and paid the fee required under ORS 536.050.

(4) Within seven days after issuing the proposed final order, the Department shall publish notice
of the proposed final order by pubhcatlon in the weekly notice pubhshed by the Department ta

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.153, ORS& 537.338
Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2025, ch 575, Or Laws 2025,

ch 282, ORS 183.415

History:

WRD 1-2012, f 1-31-12, cert. ef. 2-1-12
WRD 4-2006, f. & cert. ef. 10-2-06
WRD 8-2001, f. & cert. ef. 12-14-01
WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 575, sections 3a and
5a with respect to the replacement of requests for standing with requests for party status; (b)
remove redundant language requiring notice of the proposed final order to include an explanation
of the requirement to raise all issues in a protest, as notice of that requirement is required by
ORS 183.415(3)(a); (c) reflect that, under ORS 183.415(2), the Department must send the
proposed final order to the applicant by certified or registered mail; and (d) implement Or Laws
2025, ch 282, by allowing the Department to send copies of the proposed final order
electronically to persons other than the applicant.

Amend
690-077-0043
Application Processing: Protests and Conduct of Contested Case; Final Orders on Default

when No Protest Filedand-Standing

(1) Protests of, requests for party status, and contested case proceedings concerning proposed
final orders are governed by Or Laws 2025, ch 575 and OAR chapter 690, division 2. Proposed
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final orders shall become final orders if no protest is filed or by default as provided in OAR 690-
002-0235.

(2) Within 60 days after the close of the period for receiving protests, if a protest was timely
submitted, the Department shall:

(a) Issue a final order as provided under ORS 537.170 (1) or (2), if the applicant has not filed a
protest and the director finds that there are no significant issues related to the proposed use of
water;

(b) Schedule a contested case hearing if a protest has been submitted; or

(c) Provide any person who timely submitted a protest or request for party status with an estimate
of the timing of referring the contested case to the Office of Administrative Hearings for a

hearing and notice that parties may provide settlement proposals.
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Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.153, &ORS 537.338
Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2025, ch 575.

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: This rule amendment implements Or Laws 2025, ch 575, sections 3 and 5a by
(a) noting that protests of, requests for party status, and contested case proceedings concerning
proposed final orders are governed by Or Laws 2025, ch 575, and OAR chapter 690, division 2;
(b) removing rules concerning requirements for protests and requests for standing that have been
replaced with rules in OAR chapter 690, division 2, that are consistent with Or Laws 2025, ch
575; and (c) describing the process that takes place after the protest deadline if a protest is
submitted.
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Rule Summary: -This rule is repealed to align with changes in Or Laws 2025, ch 575 and
updates to OAR 690-002.

Amend
690-077-0047
Application Processing: Final Orders

(1) In developing the final order, the Department shall consider all comments and protests
received and all findings of the Department, but the final order need not separately address each
comment and protest received.

(2) If a protest of a proposed final order issued under ORS 537.153 is timely filed and, after the
contested case hearing or, if a hearing is not held, after the close of the period allowed to file a
protest, the Director determines that the proposed use does not comply with the standards set
forth in ORS 543.017 or rules adopted by the Water Resources Commission under 543.017 or
would otherwise impair or be detrimental to the public interest, the Director shall issue a final
order denying rejeeting-the application or modifying or conditioning the proposed final order to
conform to the public interest.

(3) If a protest of a proposed final order issued under ORS 537.153 is timely filed and, after the
contested case hearing or, if a hearing is not held, after the close of the period allowed to file a
protest, the Director determines that the proposed use would not impair or be detrimental to the
public interest, the Director shall issue a final order approving the application or otherwise
modifying or conditioning the proposed final order.

(43) A final order issued under Section (2) or (3) of this rule for an instream water right
certificate may include any condition the Director considers necessary, but which is consistent
with the intent of ORS 537.332 to 537.360. The final order may:

(a) Approve the instream water right application for the quantity of water requested;
(b) Approve the instream water right application for a lesser quantity of water; or
(c) Deny the instream water right application.

(54) If the Director reduces the quantity of water requested, denies the instream water right
application, or conditions the instream water right, the Director shall include a statement of
findings that sets forth the basis for the reduction, denial or conditions.

(65) Upon issuing a final order, or upon a proposed final order becoming a final order by default
as provided in OAR 690-002-0235, the Director shall notify the applicant and each person who
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submitted written comments or protests or otherwise requested notice of the final order and send
a copy of the final order to any person who requested a copy and paid the fee required under
ORS 536.050. Within seven days after issuing the final order, the Department shall also publish
notice of the final order by publication in the weekly notice published by the Department.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.170, ORS 537.343, ORS&
537.338

Statutes/Other Implemented: ORS 537.332 - 537.360, ORS 537.153, Or Laws 2025, ch 575
History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: This rule is amended to implement (a) Or Laws 2025, ch 575, section 6 by
aligning the rule with statutory updates to ORS 537.170; and (b) Or Laws 2025, ch 575, section 3
by making changes that reflect that the Director must issue a final order only when a protest is
timely filed because under the new law, if no protest is timely filed, the proposed final order
becomes a final order by operation of law.

690-077-0048
Application Processing: Final Public Interest Determination

If the presumption of public interest under OAR 690-077-0033 is overcome in the manner
described in 690-077-0037, then before issuing a final order, the Director or the Commission, if
applicable, shall make the final determination of whether the proposed use, or the proposed use
as modified or conditioned in the proposed final order, would impair or be detrimental to the
public interest by considering the factors set forth in ORS 537.170(7).

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.170, ORS 537.338
Statutes/Other Implemented: ORS 537.332 - 537.360

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

690-077-0049
Application Processing: Statement of Findings

Any order or proposed order by the Director or Commission that approves, reduces, conditions
or denies an instream water right application shall include a statement or findings that sets forth
the basis for the approval, reduction, conditioning or denial.

Statutory/Other Authority: ORS 536.025, 536.027, 536.220, 536.300, 536.310, 537.338 &
537.356 - 537.358

Statutes/Other Implemented: ORS 537.332 - 537.360

History:

WRD 4-2006, f. & cert .ef. 10-2-06
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WRD 1-1996, f. & cert. ef. 1-31-96, Renumbered from 690-077-0044
WRD 9-1992, f. & cert. ef. 7-1-92, Renumbered from 690-077-0040
WRD 20-1988, f. & cert. ef. 11-4-88

Amend

690-077-0051

Application Processing: Contested Case Hearing on Final Order_that Modifies Proposed
Final Order

If a timely protest of a proposed final order was filed by a person other than the applicant and, as
described in ORS 537.153(7)(a), the Director issues a final order without holding a contested
case hearing, and the final order modifies the proposed final order, the applicant, a person
oranted party status or a protestant may submit a protest as provided in OAR 690-002-0220
within 14 days after the Director issues the final order. The issues on which a contested case
hearing may be requested and conducted under this paragraph shall be limited to issues based on
the modifications to the proposed final order. The Department must refer the protest to the Office
of Administrative Hearings for hearing if the protestant is an applicant, unless the applicant
withdraws the protest or the protest is resolved through a settlement prior to referral.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.170, ORS& 537.338
Statutes/Other Implemented: ORS 537.332 - 537.360, ORS 537.153, Or Laws 2025, ch 575

History:

WRD 4-2006, f. & cert .ef. 10-2-06
WRD 8-2001, f. & cert. ef. 12-14-01
WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: -This rule is amended to (a) implement Or Laws 2025, ch 575, section 6(5) by
conforming the rule to updates to ORS 537.170 concerning final orders issued without a hearing
that modify proposed final orders; and (b) remove language from the rule that is based on
portions of ORS 537.170 that are deleted by Or Laws 2025, ch 575, section 6.

Amend
690-077-0052
Application Processing: Time Requirements
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(1) Except as provided in Section (2) of this rule, the Department shall issue a final order or
schedule a contested case hearing on an application for a water right referred to in ORS 537.336
within 180 days after the Department proceeds with the application under OAR 690-077-
0029(2).

(2) If the applicant requests an administrative hold on processing of the application,A+-the
regquest-of-the-appheant; the Department may extend the 180-day period set forth in Section (1)
of this rule for a reasonable period of time. The cumulative length of extensions requested
through administrative holds shall not exceed 180 days except upon a finding by the Director
that a longer extension is reasonable and necessary_for the applicant to engage in collaborative
conversations with interested parties that provided public comment under OAR 690-077-
0031(4), and the extension does not exceed two years.

(34) If the applicant does not request an extension under Section (2) of this rule and the
Department fails to issue a proposed final order or schedule a contested case hearing on an
application for a water right within 180 days after the Department proceeds with the application
under OAR 690-077-0029(2), the applicant may apply in the Circuit Court for Marion County
for a writ of mandamus to compel the Director to issue a final order or schedule a contested case
hearing on an application for a water right.

(45) The mandatory timelines set forth in division 77 for the Department to process applications
shall not apply to applications filed before October 31, 1996.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 537.175, ORS& 537.338
Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2025, ch 575

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

Rule Summary: This rule is amended to provide parameters on what qualifies as a reasonable
and necessary extension on the application processing timeline requested by the applicant
through an administrative hold. This rule also is amended to implement Or Laws 2025, ch 575,
section 7, by conforming the rule with updates to ORS 537.175 related to issuance of final order.

690-077-0053
Application Processing: Issuance of Instream Water Right Certificate

After the Director issues a final order approving an instream water right, the Department shall
issue a certificate for an instream water right according to the provisions of ORS 537.341. The
instream water right shall date from the filing of the application with the Commission. The
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certificate shall be in the name of the Department as trustee for the people of the State of Oregon
and shall be issued by the Commission according to the procedures established under ORS
537.338. The Commission shall forward a copy of each certificate issued under this rule to the
state agency requesting the instream water right. A certificate for an instream water right
supplied by stored water shall refer to the reservoir described in the request filed under ORS
537.336.

Statutory/Other Authority: ORS 536.025, 536.027, 537.338 & 537.341
Statutes/Other Implemented: ORS 537.332 - 537.360

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96

Amend
690-077-0054
Conversion of Minimum Perennial Streamflows to Instream Water Rights

(1) Pursuant to ORS 537.346, all minimum perennial streamflows established on any waters of
this state before June 25, 1988, shall be converted to in-stream water rights. When the
Department proposes to convert a minimum perennial streamflow to an in-stream water right
under ORS 537.346, the Department shall issue a proposed final order reflecting the proposed
conversion.

(2) Any person or agency;-neladingthe Department; may request a contested case hearing on
any of the conversions proposed within 66-45 days of publication—in-the-Seeretary-of-State's
bulletin—or-the-mailing—ofnetiee issuance of a pProposed Efinal 0Order.

(3) Protests of, requests for party status, and contested case proceedings concerning proposed
final orders are governed by Or Laws 2025, ch 575 and OAR chapter 690, division 002.
Proposed final orders shall become final orders if no protest is filed or by default as provided in
OAR 690-002-0235.

(4) Within 60 days after the close of the period for receiving protests, if a protest was timely
submitted, the Department shall:
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(a) Issue a final order as provided under ORS 537.170 (1) or (2), if the director finds that there
are no significant issues related to the proposed conversion;

(b) Schedule a contested case hearing if a protest has been submitted; or

(c) Provide any person who timely submitted a protest or request for party status with an estimate
of the timing of referring the contested case to the Office of Administrative Hearings for a
hearing and notice that parties may provide settlement proposals.

(35) A protest-Reguests—for-hearings shall be filed individually for specific minimum perennial
streamflows and shall be substantiated by evidence that:

(a) The conversion will take away or impair permitted, certificated or decreed water rights to the
same source of water and a statement of what conditions, if any, could be attached to the
conversion to avoid the problems identified, or what clarifications are necessary;

(b) The existing minimum perennial streamflow is not for a public use or exceeds the amounts
necessary for the public use; and/or

(c) The conversion from a minimum streamflow to an instream water right would not be in the
public interest.

Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 536.220, ORS 536.300, ORS
536.310, ORS 537.338, ORS& 537.356 - 537.358

Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2025, ch 575, sec. 2-3, Or
Laws, ch 575, sec 5a.

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1996, f. & cert. ef. 1-31-96, Renumbered from 690-077-0050

WRD 9-1992, f. & cert. ef. 7-1-92

WRD 20-1988, f. & cert. ef. 11-4-88
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Rule Summary: This rule is amended to (a) remove the rule referencing a publication that
would have occurred decades ago and is no longer part of future Department actions; (b)
implement Or Laws 2025, ch 575, by adding procedures concerning actions the Department must
take when a protest is timely filed, protests of, requests for party status, and contested case
proceedings concerning proposed final orders are governed OAR chapter 690, division 2, and
that proposed final orders become final if no protest is filed or upon default; (c) remove rules that
have been superseded by these requirements; and (d) including language from statute for context.

690-077-0055
Disposition of Minimum Perennial Stream-flows

Following the conversion of a minimum streamflow, the Commission shall retain the original
minimum streamflow until it determines through basin program amendment that no public
benefit is derived by maintaining both an instream water right and a minimum streamflow.

Statutory/Other Authority: ORS 536 & 537
Statutes/Other Implemented: ORS 536 & 537
History:

WRD 20-1988, f. & cert. ef. 11-4-88

Amend
690-077-0065
Instream Transfers and Leases: General Provisions

(1) The Department shall promote and facilitate potential instream transfers and leases under
ORS 537.348 that-weuld-to provide benefits for public uses.

(2) The Department encourages #rigation—districts and other water purveyors to develep-prepare

single lease applications that pool individual existing water rights and-ewnerships—that-areto-be
for leased during the same term.

(3) Department personnel shall review-alt instream transfer or lease applications pursuant to
OAR 690-077-0070 through OAR 690-077-0079, OAR 690-077-0105, and OAR 690-077-0110
to assure that they comply with these rules and, if pessibleneeded, to develop conditions to
prevent enlargement of the existing water eriginal-right or injury to other existing water rights
CWRCES,

(4) Completed lease applications submitted pursuant to OAR 690-077-0076 and OAR 690-077-
0105, including signatures of lessor(s) and lessee (if applicable), and all necessary attachments or
exhibits, must be received by the Department's Salem office prior to July 1, or for year—around
uses, must be received prior to October 1. Completed lease applications received after this date
shall be returned or, at the request of the applicant, be processed to be effective for the next
calendar year. At the discretion of the Director, an application may be received and processed
after this date during the current year.

(5) The Department may compile descriptive information to assist all parties in addressing
technical issues related to instream transfers and leases, including but not limited to describing
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injury and enlargement issues, determining—wheth edinstream w3 ch :
suppert-a-publie-uses-setting the location of a proposed instream water nght and makmg
agreements for measuring and monitoring the instream water right. The descriptive information
shall not restrict new leases, but shall offer options that have been used in earlier leases to ensure
compliance with OAR chapter 690, division 77.

(6) The Department may prepare lease application forms that include the requirements listed in
OAR 690-077-007663), OAR 690-077-0105, and any additional information the Department
deems necessary to comply with the policies of OAR chapter 690, division 77 and to reflect the

nature of the e x1st1ng water rlghts s&bjeet—te—be}&g—le&sedproposed for instream_lease lease Fos

Statutory/Other Authority: ORS 536.027, -ORS&-537.332 - 5379.360
Statutes/Other Implemented: ORS536-027 ORS 537.332-537.360

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01, Renumbered from 690-077-0078
WRD 1-1995, f. & cert. ef. 2-14-95

Rule Summary: This rule is amended to (a) clarify language for consistency with the rest of the
OAR chapter 690, division 77 rules; (b) better align with the definitions of “enlargement” and
“injury” found in OAR 690-380 that also apply to OAR 690-077; (c) remove language that is
inconsistent with the authority under ORS 537.348, as the Department’s authority under ORS
537.343(2) to make the final determination, including to limit the level of instream flow
necessary to protect the public use(s) does not apply to these types applications; (d) make
reference to a new section of rule related to instream lease renewal applications found in OAR
690-077-0105; and (e) remove reference that a special form could be prepared, because the
Department already has special district forms.

Amend
690-077-0070
Application for Instream Transfer

(1) As provided in ORS 537.348(1), any person may apply for an instream transfer, including a
time-limited instream transfer.

(2) A holder of a water use subject to transfer that is for surface water, above-ground storage of
surface water, or the use of stored surface water- may change all or a portion of the right.

(3) For an instream transfer of an above-ground storage right. the applicant shall consult with the
watermaster prior to submittal of the application to determine necessary measurement and
reporting requirements to prevent enlareement.
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application for instream transfer appheation—shall include the following information:

(a) Public-use(s)-for-which-the-instream—rightis-desired; The transfer application requirements
described in OAR 690-380-3000, except that the application map for instream transfer shall be

consistent with the requirements outlined under OAR 690-077-0071;

(b) Description of the time periods of the instream use and quantity of water to be transferred to
nstream use;

(c) The location of the proposed instream use. If a reach or lake level is requested, identify the
upstream and downstream extent of the reach or the appropriate lake level;

(d) Recommendations, if any, for conditions on the instream water right that would avoid taking
away or impairing existing permitted, certificated or decreed rights. Such conditions may
include, but are not limited to the instream flow levels in cfs per month or total acre feet, the
effective reach(es) or lake levels of the instream flow, measuring locations and the strategy for
monitoring the instream flow or lake levels;_and

(ef) For a time-limited instream transfer, the duration or number of years for which the time-
limited instream transfer is being requested_and the requested provisions, if any, for early

termination.

(5) For instream transfer of an above-ground storage right, in addition to the application
requirements under section (4) of this rule, the application shall:

(a) Be consistent with the results of the watermaster consultation outlined in section (3) of this
rule and shall include, but is not limited to, the following requirements specified by the
watermaster:

(A) A description of the location(s) and type(s) of measuring device(s);

(B) A description of the frequency of the measurements; and

(C) Identification of the parties responsible for performing the respective measurements;

(b) Identify the total volume or rate authorized under the above-ground storage right;

(c) Identify the total volume or rate of the above-ground storage right that is allocated to
secondary water right(s) for use of the stored water and the associated permit or certificate
number(s) of the secondary water right(s):

(d) Identify the total volume or rate of the above-ground storage right proposed for instream
transfer; and
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(e) Include affidavits of voluntary cancellation for secondary water right(s), as applicable, if the
combined total volume or rate of subsections (5)(c) and (5)(d) of this rule exceeds the volume or
rate identified under subsection (5)(b) of this rule, to ensure the authorized volume or rate of
water under the above-ground storage right is not exceeded.

(36) The Department may require additional information needed to complete the evaluation of
the proposed conversion_under this rule.

Statutory/Other Authority: ORS 536. ORS& 537

Statutes/Other Implemented: ORS 536, ORS-& 537, ORS 540, ORS 540.520
History:

WRD 4-2006, f. & cert .ef. 10-2-06

Reverted to WRD 1-1995, f. & cert. ef. 2-14-95

WRD 5-1995(Temp), f. & cert. ef. 8-4-95

WRD 1-1995, f. & cert. ef. 2-14-95

WRD 20-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to (a) include a description of the water rights that can be
transferred instream, (b) provide general clarifications, (c) include new language describing the
necessary requirements for transferring above-ground storage rights instream through the
instream transfer process, (d) to remove language related to the limitation of water protected
instream as there is not a statutory basis to do so under ORS 537.348, and (e) add language
relating to provisions for early termination of a time-limited instream transfer.

Adopt
690-077-0071
Map Requirements for Instream Transfer and Instream Lease Applications

(1) A map must be submitted that includes, at a minimum, the following information:

(a) North directional symbol, map scale and legend:

(b) Township, range, section and quarter-quarter (QQ), including tax lots, donation land claims
and government lots, if appropriate;

(c) If an irrigation right, nursery use, or other similar uses, the number of acres to be leased or
transferred in each quarter-quarter must be clearly labeled and hachured to differentiate between
the acres being leased or transferred and any remaining acreage must be identified;

(d) If the place of use on the water right is broken down by more than one priority date, or source
stream, and/or diversion the map must identify each with separate hachuring and clearly label
what is being changed:

(e) For instream transfer application maps, identify the point(s) of diversion authorized on the
water right. If the water right does not identify the point(s) of diversion, include information in
the application to identify where the point of diversion is located;

(f) Provide a statement describing the proposed instream reach or point; and
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(2) If more than three water rights are involved, separate maps are needed for each water right.

(2) The map described in section (1) of this rule need not be prepared by a certified water right
examiner.

(3) An existing water richt map that meets the requirements of this section may be used, if
approved by the Department prior to submittal of the application.

(4) If the existing water right proposed for instream lease or transfer is for municipal or quasi-
municipal water use, a map is not required.

Statutory/Other Authority: ORS 536, ORS 537
Statutes/Other Implemented: ORS 536, ORS 537, ORS 540, ORS 540.520

Rule Summary: This new rule is adopted to describe required elements, as well as some
elements that are not required, for the map that must be submitted with an application for
instream lease or instream transfer. This new rule is also adopted to provide more clarity as it
relates to mapping for types of uses that must clearly identify number of acres for
leased/transferred lands and remaining non-modified lands, and to allow for a statement on the
map to describe the proposed instream reach or point.

Amend
690-077-0075
Processing an Instream Transfer Application

(1) A proposed instream transfer_application, including a time-limited instream transfer

application, ;efa-waterusesubjeetto-transferto-an-instream—waterright-shall be processed
pursuant to the water rights transfer rules in O AR-ehapter 690-division—-380-4000 through OAR

690-380-5000-and-the following—provisions:.

H(2)- The Department shall provide notice of the proposed instream transfer pursuant to OAR
690-380-40059, and to affected Indian tribes.

(23) In addition to the assessment described in OAR 690-380-400048, the Department’s
preliminary—determinationinitial review shall include an assessment of whether:

(a) The amount and timing of the proposed instream flow is allowable within the limits and use,
including return flows, of the eriginal-existing water right; and

(b) The proposed reach(es) is (are) appropriate considering:
(A) Instream water rights shall begin at the recorded point of diversion;

(B) Locations of return flow. Where return flows occur at a definite point, located a substantial
distance below the point of diversion, an instream water right may be defined by more than one
reach, for example one reach from the point of diversion to the location of the return flow and
another from this point to the mouth of the stream;
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(C) The location of confluences with other streams downstream of the point of diversion, which
shall be considered in accordance with OAR 690-077-0015(87); and

(D) Any known areas of natural loss of streamflow to the riverbed. Where an instream water
right passes through an area of known natural loss, several stream reaches may be required to
incorporate the reduced flows available, in accordance with paragraph (23)(c)(B) of this rule:;
and

(c) The proposed flow(s) is (are) consistent with OAR 690-077-0015(6) and (7) and-+&)-and
H;-—shall-provide-a-public-benefit-for-an-instreamuseand-be appropriate considering:

(A) Return flows which shall be subtracted from the instream water right at the eld-point of
diversion, unless the return flows occur at a definite point located a substantial distance below
the eld-point of diversion, in which case up to the entire amount of the diversion may be allowed
between the point of diversion and the point(s) of return flow;-and

(B) Where an instream water right passes through an area of known natural losses these losses
shall be prorated between the instream water right and the balance of the available flow; and

(C) For instream transfers of above-ground storage rights, the total volume or rate of the above-
ground storage right that is allocated to secondary water right(s), combined with the total volume
or rate of the above-ground storage right proposed for instream transfer, shall not exceed the total
volume or rate authorized under the above-ground storage right.

(43) Annst :
ee&&ste&Hvﬁh—@Ad%—éQ@—%%@—é@G@—m&d—See&eﬂ—@a—eﬁms—kaThe 1n1t1a1 review descrlbed n
section (3) of this rule shall also specify that if the instream application can be approved, then the
approval shall include, but is not limited to, conditions specifying that the Department shall:

(a) For permanent instream transfers:

(A) Cancel the existing water right(s), or portion -affected by the instream transfer application:

(B) Issue a permanent instream water right certificate(s); and

(C) Issue new remaining right certificate(s), if applicable, for the portion(s) of the existing water
right(s) not involved in the instream transfer application; and

(b) For time-limited instream transfers:

(A) Specify the date of expiration or other conditions for termination of the instream water right:
and

(B) Suspend the use of the existing water right during the effective period of the instream water

right.
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4010, for permanent instream transfer applications, the Department shall issue draft permanent
instream water right certificate(s).

(6) As part of the notice of the proposed final order required under OAR 690-380-4020, the
Department shall, except for time-limited instream transfer applications, also send copies of the
draft permanent instream water right certificate(s) to the applicant(s) by registered or certified
mail in accordance with ORS 183.415.

am transfer_application, the Department shall:issue—a-permanent

O ava a ad
P v H A v i

(75) Upon approval of an instre

(a) For a permanent instream transfer, mail a copy of the instream water right certificate—erfinal
erder and the final approval order -shall-be-mailed-to the applicant and as appropriate, to affected
Indian ¢Tribes, ODFW, DEQ, and Parks-; or

(b) For a time-limited instream transfer, mail a copy of the final approval order to the applicant
and as appropriate, to affected Indian Tribes, ODFW. DEQ, and Parks.Fhe Directorshall-alse

Statutory/Other Authority: ORS 197, ORS 536.025, ORS 536.027, ORS 536.220, ORS
536.300, ORS 536.310, ORS 537.338, ORS 537.348, -ORS-537.356 - 537.358
Statutes/Other Implemented: ORS 197, ORS 536.025, ORS 536.027, ORS 536.220, ORS
536.300, ORS 536.310, ORS 537.338, ORS 537.348, ORS 537.356 &-- 537.358, ORS 540.520,
ORS 540.530, Or Laws 2025, ch 282

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1995, f. & cert. ef. 2-14-95

WRD 9-1992, f. & cert. ef. 7-1-92

WRD 12-1990, f. & cert. ef. 8-8-90

WRD 20-1988, f. & cert. ef. 11-4-88

Rule Summary: This rule is amended to (a) implement Or Laws 2025, ch 282, as it relates to
processing steps associated with the application and to conform to the OAR chapter 690 division
380 rules; (b) describe the necessary requirements for transferring an above-ground storage right
instream through the instream transfer process; (c) provide additional detail about conditions to
be included in the initial review, depending on whether for a permanent instream transfer or a
time-limited instream transfer; (d) provide for the preparation and issuance of draft instream
water rights certificates, if for a permanent instream transfer, to implement Or Laws 2025, ch
282 as it relates to issuance of the proposed final order; and (e) provide more detail related to
distribution of approval orders and instream water right certificates, as applicable upon approval
of instream transfers.
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Amend
690-077-0076
Application for an Instream Lease

(1) A holder of a water use subject to transfer that is for surface water, above-ground storage of

surface water, or the use of stored surface water any-ofthefollowingtypes-ofwaterrights-may

enter into a lease to eenvert-change all or a portion of athe existing water right to an instream
water right for a specified time period not to exceed five years.:

(2) The parties to the lease application shall include, but are not limited to:
(a) The holder(s) of the subject water right(s) as the lessor(s);

(b) Any irrigation district or similar organization as defined in ORS chapters 545, 547, 552, 553,
or 554 which conveys water to the subject water right and the owner of any storage facility
which is the source of the water, as co-lessor(s), if applicable; and

(c) The lessee, if different than the Department. The lessee may include, but is not limited to,
individuals:; organizations who may assist with the lease application; or organizations who may
provide compensation to the lessor(s) for the leasing of the existing water right(s) instream.

(3) For an instream lease of an above-ground storage right, the applicant shall consult with the
watermaster prior to submittal of the application to determine necessary measurement and
reporting requirements to prevent enlareement.

(4) Ata-minimum;—the-lease-An application to lease an existing water right(s) for instream uses
must be filed with the Department, on a form provided by the Department, and shall include:

(a) Names, and-signatures, mailing addresses, and email addresses (if available) of the parties:. In
the case where the lessor(s) is a district or water purveyor, the lease application shall be
submitted by the district or water purveyor and signed by the manager or authorized
representative of the district or water purveyor. In the case where the lessee is other than the
Department, the lease application shall be submitted by the individual or organization and signed
by the individual or an authorized representative of the organization, as applicable;
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(b) If the lessor(s) is a district, the application shall include a statement by the district’s manager
or authorized representative that each district water user involved in the lease application has
provided written authorizations for the lease, such authorization is on file with the district, and is
available to the Department and the public upon request;

(c) A description of the existing water right(s) proposed for te-be-leased, including the point of
diversion location. If only a portion of an existing water right is proposed for will-be-leased, a
elear-description_of the place of use and -inelading-maps_consistent with OAR 690-077-0071 4
neeessary—of-the-pertion-are required. If the lessor(s) is a district, the description shall include the
name of each district water user by parcelto-beleased;

(ed) Rate, total volume, timing and location of the proposed instream sightlease;—ineludingany

(fe) Provision einsuring the original use of the existing water right will be suspended;

(gf) The term of the lease;

(hg) A statement by the lessor(s) verifying that the existing water right(s) deseribed—in-Subsection
3)b)-efthisrulebeing leased instream -have-has been used under the terms and conditions of the
rights during the last five years, or as an instream water right, or an explanation why the existing
water right(s) is not subject to forfeiture under ORS 540.610. As an alternative, an irrigation
district or other water purveyor may provide evidence for owners, verifying delivery of water for
the lands appurtenant to the rights to be leased;

(ih) If the lessor(s), as identified in Ssubsection (2)(a) of this rule, is not the deeded owner of the
landewser to which the existing water right is appurtenant, sufficient documentation to
demonstrate that the lessor(s) is authorized to pursue the instream lease. These also include what
the district shall hold on file for subsection (4)(b). Such documentation shall include:

(A) A notarized statement from the landowner consenting to the lease and a copy of the recorded
deed;

(B) A water right conveyance agreement(s) as defined in OAR chapter 690, division 380 and a
copy of the recorded deed for the landowner at the time the water right was conveyed; or

(C) Other documentation that demonstrates to the Department’s satisfaction that the lessor(s) is
authorized to pursue the lease in the absence of the consent of the landowner-;

36

Page 157 of 168



Item A - Attachment 5b

2/7/26

(1) A map consistent with OAR 690-077-0071:; and

(1) The appropriate fee as required under ORS 536.050.

(5) For instream lease of an above-ground storage right, in addition to the application
requirements under this rule, the application shall:

(a) Be consistent with the results of the watermaster consultation outlined in section (3) of this
rule and shall include, but is not limited to, the following requirements specified by the
watermaster::

(A) A description of the location(s) and type(s) of measuring device(s);

(B) A description of the frequency of the measurements; and

(C) Identification of the parties responsible for performing the respective measurements;

(b) Identify the total volume or rate authorized under the above-ground storage right:

(c) Identify the total volume or rate of the storage right that is allocated to secondary water
right(s) for use of the stored water;

(d) Identify the total volume or rate authorized under the above-ground storage right proposed
for instream lease;

(e) If the combined total volume or rate of subsections (8)(c) and (d) of this rule exceeds the
volume or rate identified under subsection (8)(b) of this rule, list the secondary water right(s)
under which use of the stored water will be suspended for the term of the lease to ensure the
authorized volume or rate of water under the above-ground storage right is not exceeded; and

(f) If secondary water right(s) are identified for suspension pursuant to the calculation described
in subsection (8)(e) of this rule, provide sufficient documentation to demonstrate that the
lessor(s) is authorized to suspend the use of stored water under the secondary water right(s) and
pursue the instream lease. Such documentation shall include:

(A) A notarized statement from the landowner or water right holder of record consenting to the
lease and a copy of the recorded deed; or copies of contracts or agreements for the use of a
reservoir owned by a federal government; or

(B) A water right conveyance agreement(s) as defined in OAR chapter 690, division 380 and a
copy of the recorded deed for the landowner at the time the water right was conveyed; or

(C) Other documentation that demonstrates to the Department’s satisfaction that the lessor(s) is
authorized to pursue the lease in the absence of the consent of the landowner or water right
holder of record; and

(2) Include a statement that the quantity of water proposed for instream lease will not be stored
under the storage right for the term of the instream lease.

(46) Lease applications shall conform with applicable provisions of OAR 690-077-0015.
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(7) If a final order was issued approving an existing instream lease, and the term of that lease has
expired or is about to expire, and there are no changes to the instream use or to the water (or
portion thereof) involved, an instream lease renewal application meeting the requirements set
forth under OAR 690-077-0105 can be submitted.

Statutory/Other Authority: ORS 536.025, ORS 536.027

Statutes/Other Implemented: ORS 537.332 — 537.360, -&-537455—537.500;
History:

WRD 4-2006, f. & cert .ef. 10-2-06

Rule Summary: This rule is amended to (a) modify the description of the water rights that
can be leased instream; (b) add new language describing the necessary requirements for
transferring storage rights instream through the instream lease process; (c¢) describe mapping
requirements; (d) describe when a lease renewal application can be submitted; (e) clarify
language for consistency with OAR chapter 690, division 380; (f) remove the requirement
that the application contain conditions to avoid enlargement or injury, as that is the
Department’s role in reviewing an application; and (g) remove language related to the
limitation of water protected instream (via instream water rights established through
instream leases), as there is not a statutory basis to do so under ORS 537.348. This rule is
also amended to (a) provide more detail as it relates to the lessor and the lessee; (b) allow
that if the lessor is a district, written authorization from each district user involved in the
lease is on file at the district and available upon request; (c) add reference to statutory fee
requirements’ and (d) remove language in (4)(j) related to name and address of water
purveyors conveying water to the water right to be leased instream, and consolidated into
another subsection of this rule (4)(a). This rule is also amended to provide for copies of
contracts or agreements for use of a reservoir owned by federal government as it relates to
consent.

Amend
690-077-0077
Processing an Instream Lease Application

(1) On receipt of a complete instream lease application, the Department shall inelade-give notice
of the application in its weekly public notice_and accept written public comments for 21 days

e List and " Ay fico,

(2) An witten-assessment shall be prepared by the watermaster or other Department field staff of
whether the lease application meets the requirements of these rules to suspend the-eriginal-water
use under the existing water right and avoid injury or enlargement;

(3) When-the Department-initially—reviews—The Department shall evaluate the-an instream lease
apphcatron for i 1n]ury and enlargement The Department may consrder—pa%eu%ar—attenﬁen—shal—l

: : ¥ Are ¥ : 9 , but are-is not limited
to, the followmg factors to determine the existence of njury or enlargement as a result of the
lease:
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(a) issues—relatedto+Rate and duty, or total volume proposed for instream leasebeing—changed;

ml%eilLocatlon of return ﬂows

(c) eConveyance losses downstream of the original point of diversion;

d

dweﬁs*eﬂ—peteﬂﬁal—}ss&es—rela%ed—te—dﬂ%anonty dates of instream water nghts and other

existing water rights;

(e) If the existing water right proposed for instream lease is an above-ground storage right:

(A) The total volume authorized under the above-ground storage right; and

(B) The total volume of the above-ground storage right that is allocated to secondary water
right(s) for use of the stored water; and

rights—and-ilssues potentlally arising from water users that share a conveyance system

(4) If Aany comments are received in response to the notice under section (1) of this rule that
allegeations—of injury to other existing water rights or enlargement of the existing eriginal-water

right proposed for instream lease, that-arereceived—within21-days-ofthe-date-of
matlingpublication—of the-weekhypublie notice-the Department shall bereviewed-provided by-the
comments to the parties, and reviewed-by-to-the lease-before-the Department shall review the
comments prior to issaes-issuance of an order approvmg or denymg the lease apphcatlon Mo

(45) If the Department determines that the proposed lease may cause injury to other existing
water rights or enlargement of the eriginal-existing water right proposed for instream lease,

considering issues raised under Ssection (3) of this rule, the order approving the lease application
shall be conditioned to prevent the injury or enlargement. If injury or enlargement cannot be
prevented, the Department shall deny the lease application. However, if an order approving the
lease application has already been issued, and the Department later finds injury or enlargement,
the Department shall issue an order modifying or terminating the lease.

(56) If a lease is for more than one year, the-partiesshallreview-any allegations of injury or
enlargement that are received through December 31 of the preceding calendar year of the lease

shall be provided to the parties and reviewed by the Department; to determine whether
modifications of the lease order are warranted for the remainder of the term of the lease. Hnjury

(67) In the event that the Department receives a claim of injury or enlargement after issuing an
order approving a lease, the Department shall notify the parties. If the Department determines the
claim is valid, it shall not distribute water in a way that would cause the injury or enlargement to
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continue. If injury or enlargement claims are valid and cannot be prevented, the Department shall
issue an order terminating the lease.

(#8) The description of the reach or point of an instream water right provided in response to
OAR 690-077-0076(4)(d)3¥e) shall conform to the provisions of OAR 690-077-0015(6) and (7)
and+8) and 690-077-0075(23).

(89) Except as provided in OAR 690-077-0079, a lease involving an existing water right that is
limited to a season of use or a duty of water for a season or year shall only allow the use of the
eriginal-existing water right or the instream right, not both, during any one season unless the
source is from stored water.

(910) If the existing water right being leased has an associated primary or supplemental water
right, the lessor(s) shall assure that neither right is being exercised under the eriginal existing
water right during the term of the lease unless the lease is for the use of water legally stored
under a supplemental water right. In the case of supplemental stored water, an order approving a
lease may be issued that does not restrict the use of the primary source.

(11) If the existing water right for an instream lease is an above-ground storage right, and the

storage right will be used in tandem with a secondary right to shape storage releases for instream
uses, the Department may include conditions to identify the amount and timing of the release of
the stored water being protected instream. If the storage right will not be used in tandem with a
secondary right to shape storage releases for instream uses, the lessor(s) shall not store the
quantity of water being leased instream during the term of the lease.

(124) WExisting water rights for which an order has been issued approving a lease application
under OAR 690-077-0077 are considered to be beneficially used for each year that the lease
establishes an instream water right.

(132) A lessee has the same standing as the lessor for all purposes regarding management and
enforcement of the instream water right.

(143) Copies of orders approving a lease application shall be distributed to all parties, filed with
the appropriate watermaster, and tracked on the Department's water rights information system.

(154) Leases that are executed under the provisions of ORS 536.720 to 536.780 "Emergency
Water Shortage Powers" shall not be subject to provisions of these rules. Those leases are
covered by-under OAR chapter 690 division 19.
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(165) Except as provided in Sections (45) and (56) of this rule, orders approving lease
applications shall only be terminated by a superseding order or by specific provision of the
originating order approving the lease application.

Statutory/Other Authority: ORS 536.027;537332—539360
Statutes/Other Implemented: ORS 537.332 - 5379.360
History:

WRD 1-2012, f 1-31-12, cert. ef. 2-1-12

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 1-1995, f. & cert. ef. 2-14-95

Rule Summary: This rule is amended to (a) remove language requiring the Department,
following receipt of a lease application, to post the applicable weekly public notice in the
applicable watermaster office because this information is available on the Department’s website
and via the email distribution list for the weekly public notice, and can also be shared by the
watermaster if a member of the public requests it; (b) clean up language related to injury and
enlargement and clarifies some language to be consistent with the rest of the rules; (c) clarify
requirements related to leasing a storage right; (d) reorder rule for clarity related to claims of
injury (e) remove language related to instream lease renewals, as there is a new section on
renewals; and (f) update references to other rules in OAR 690-077 that have been updated with
numbering changes. This rule is also amended to provide greater clarity as it relates to the 21-day
comment period for instream lease applications.

Amend
690-077-0079
Split Season Use Instream Leasing

(1) An applicationst for a split season use instream lease of water shall previde-include the
information required under OAR 690-077-0076 and follow the lease process described under
OAR-690-077-0076-and-690-077-0077.

(2) The applicant shall consult with the Department prior to submittal of the application to
determine necessary measurement and reporting requirements to prevent enlargement.
Measurement devices required by the Department as a result of this consultation shall be in place
prior to water use for both the existing purpose and the proposed instream purpose.

(3) In addition to the application requirements described in OAR 690-077-0076, split season use
leases applications shall:

(a) Be submitted to the Department two weeks prior to water being-used either for the existing
purpose or for the proposed instream purpose, whichever comes first;

(b) Be submitted on a form provided by the Department;

(c) Describe when the water will be used for the existing purpose and when the water will be
used for the instream purpose-, in accordance with the following:
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(A) The existing water use and the instream use shall not be concurrent. However, a portion of an
existing water right appurtenant to one piece of land may undergo split season use, while another
portion appurtenant to a different piece of land may undergo enly-ene-type-efuse;or-a different
time period for split season use-; and

(B) The type of use under a split season use may be changed only once during a calendar year,
except for full-year uses which may have a single instream use period and two existing use
periods:;

(d) Be consistent with the results of the Department consultation outlined in section (2) of this
rule and shall include, but is not limited to, the following requirements specified by the

Department:

(A) A description of the location(s) and type(s) of measuring device(s);

(B) A description of the frequency of measurements and reporting: and

(C) Identification of the parties responsible for performing the respective measurements and
reporting; and

(e) Identify the total amount of water proposed to be used, listed by rate and duty or volume for
the existing purpose and for the instream purpose, including monthly or partial season rate.-ef
duty, or volume limitations, if appropriate.

(4) Upon issuance of an order approving a split season use instream lease application, consistent
with the consultation and the requirements described in sections (2) and (3)(d) of this rule, the
applicant (lessor or lessee), or the designated third party to be responsible for performing the
measurements, shall measure and report to the Department, the amount of water used for the
existing purpose authorized under the water right(s) and for the instream purpose. Fhe-water
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Statutory/Other Authority: ORS 536.025, ORS 536.027, ORS 536.220, ORS 536.300, ORS
536.310, 537338-&537356—5373580RS 537.348

Statutes/Other Implemented: ORS 537.332 - 537.360, Or Laws 2023, ch 55

History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

Rule Summary: This rule is amended to (a) implement Or Laws 2023, ch 55, to remove the
sunset date for split season use instream leases, (b) add language to provide better clarity related
to measurement and reporting requirements for split season use instream leasing, and (c¢) move
existing language in this rule to other sections for clarity. This rule is also updated to reference
“Department” instead of “watermaster” in order to align with statute.

Repeal
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Rule Summary: This rule is proposed for repeal. Although ORS 537.350 contemplates that
instream rights can be cancelled, there are conflicts with the rule and statute, and within the
statute that makes it unclear how the Department would ever reach a determination that an
instream water right has been forfeited.

690-077-0090
Miscellaneous Provisions: Drought Emergency Provisions

An instream water right established under the provisions of ORS 537.332 to 537.360 shall be
subject to the provisions of ORS 536.730.

Statutory/Other Authority: ORS 536 & 537
Statutes/Other Implemented: ORS 536 & 537
History:

WRD 20-1988, f. & cert. ef. 11-4-88

Amend
690-077-0100
Miscellaneous Provisions: Precedence of Future Uses

(1) The applicants for a proposed multipurpose storage project may submit a formal written
request topetition the Commission-Department to establish precedence over an instream water
right created through OAR 690-077-0020.

(2) An applicant for a right to use water for municipal purposes may submit a formal written
request topetition the Commission—Department to establish precedence over an instream water
right created through OAR 690-077-0020.

(3) A municipal applicant, as defined in ORS 537.282, for a hydroelectric project, may petition
submit a formal written request to the Cemmaission-Department to establish precedence over an
instream water right created through OAR 690-077-0020.

(4) Within—sb—menths-of thereceipt-of-the petiion+The Department shall conduet-a-public
hearingaccept public comment on the request.—in-acecordance-with-ORS 537170, The-hearingand
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3y g 3 mit- The Department shall
provide notice of the public comment opportunity in its weekly public notice.

(5) After the-considering public hearing-comment received, the Commission-Department shall
enter-an-orderto incorporate the Department’s decision on precedence into the proposed final
order on the application. Based on consideration of the factors in ORS 537.170(7), the
Department may decide to:

(a) Approve the requested precedence;
(b) Approve the requested precedence with eenditionathyconditions; or

(c) Deny the requested precedence.

(6) The Department shall also-publish-a-statement-of-incorporate findings that explains the basis
for the decision made in Section (5) of this rule into the proposed final order on the application.

Statutory/Other Authority: ORS 536, ORS& 537

Statutes/Other Implemented: ORS 536, ORS& 537, ORS 537.352
History:

WRD 4-2006, f. & cert .ef. 10-2-06

WRD 8-2001, f. & cert. ef. 12-14-01

WRD 20-1988, f. & cert. ef. 11-4-88

Rule Summary: The current rule is inconsistent with statute and is amended to more closely
follow the process described in ORS 537.352 and provide additional clarity. ORS 537.352
provides that the Department, not Commission, will make a determination while conducting a
review of the project in accordance with ORS 537.170. Changes align the rule with statute and
the water rights application processing steps. Note that the Commission may still take up the
matter if exceptions are filed to the Director’s order through other rules.

Adopt
690-077-0105
Application for Expedited Instream Lease Renewal

(1) A holder of any prior final order approving an instream lease application may submit a
renewal application, provided that the prior approved final order and the stream lease renewal
application meet the following criteria:

(a) The instream lease renewal application is submitted within 5 years from the date of expiration
specified in the last final order approving the instream lease:

(b) The term of the prior approved final order has expired or is about to expire;

(c) The instream lease renewal application does not propose any changes in:

(A) The instream use authorized under the prior approved final order; or
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(B) The quantity of water (or portion thereof) authorized under the prior final order for instream
lease;

(d) The instream lease renewal application is complete and includes:

(A) The prior existing instream lease number (i.e., IL-XXX or SL-XX)):

(B) The requested term of the renewed instream lease, being no less than one calendar year and
no more than five calendar vears;

(C) The termination provision(s), if any, for an instream lease renewal application requesting a
multiple-year term: and

(D) The name(s) of the parties to the lease application pursuant to subsection OAR 690-077-
0076(2) and OAR 690-077-0076(4)(a) and (b); and

(e) The appropriate fee pursuant to ORS 536.050 is submitted.

(2) No map is required for an instream lease renewal application.

Statutory/Other Authority: ORS 536.027, ORS 537.332 - 537.360
Statutes/Other Implemented: ORS 537.348

Rule Summary: This new rule is adopted to describe the application requirements for the
process to renew previously approved instream leases in an expedited manner.

Adopt
690-077-0110
Processing an Application for Instream Lease Renewal

(1) Upon receipt of an instream lease renewal application, the Department shall give notice of the
application by publication in the Department’s weekly public notice. Any allegation of injury
must be delivered in writing to the Department no later than 21 days after publication of the
request in the Department’s weekly public notice.

(2) Concurrent with the waiting period described in section (1) of this rule, the D epartment shall:

(a) Review the renewal application to confirm all requirements outlined in OAR 690-077-0105
are satisfied; and

(b) Consult with the local watermaster to determine whether the watermaster review completed
for the prior approved instream lease is sufficient. If the watermaster finds that:

(A) The prior watermaster review is sufficient, then the watermaster shall provide written or
electronic mail confirmation that the review is still valid and completion of a new watermaster
review will not be required; or

(B) The prior watermaster review is not sufficient, then the watermaster shall complete a new
watermaster review for the instream lease renewal application.
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(3) The Department shall issue an order approving the instream lease renewal application,
provided that:
(a) Leasing the water right instream will not result in, or can be conditioned to prevent, injury to

other existing water rights and enlargement of the water right proposed for instream lease
renewal; and

(b) All the requirements outlined in section (2) of this rule are satisfied.

(4) The Department may, at any time, revoke or modify an order issued to approve an instream
lease renewal if the Department later finds that the use of the water right for instream use under
the lease has resulted in, or may result in, injury or enlargement.

Statutory/Other Authority: ORS 536.027, ORS 537.332 - 537.360
Statutes/Other Implemented: ORS 537.348

Rule Summary: This new rule is adopted to describe the processing steps for renewal of a
previously approved instream lease.
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