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Summary of Public Comments Received and Department Responses 
 
Between July 1 and September 19, 2014, the Department received comments supporting and 
opposing the proposed rules.  All comments received by the deadline were reviewed and 
considered.  Summaries of the comments received and the Department’s responses are included 
below.  The complete written and oral comments received are included in Attachments 4-6.     
 
Theme 1. Support for Rule 
 
Andrea Rabe – Rabe Consulting 

• In support of rule change.  Important for the community to have the rule change.  It is 
important to have these rules in place so that we can continue with the necessities of 
livestock and drinking water without having to wade through the time-consuming 
bureaucracy. 

Garrett Roseberry – Rancher 
• In support of rule change.  Without the rule change there would be a negative impact on 

business owners, homeowners, municipalities, and landowners.  It is very apparent that 
Klamath County is not equipped to handle a long-term drought.  This rule change allows 
the time needed to move forward in a positive direction and develop the tools needed to 
deal with drought. 

Larry Nicholson – Upper Basin Landowner 
• In support of rule change.  Pulling this temporary rule change right now would be 

devastating to many folks.  Many ranchers applied for subsistence through the NRCS to 
get wells subsidized and nothing has been approved yet.  In the long run we will be self-
sustaining, but we need time to get these things done. 

Henry Hummel  
• Please extend the stock water rule.  If we can maintain stock water, we will be able to 

water the stock that we are keeping. 

Linda Long – Chairman of Modoc Irrigation District 
• In support of rule change.  Our district is very much in need of water after September 

because the cattle stay around up until December.  There is no other way to get water in 
the Upper Basin.  It is critical for our communities as a whole to support this rule change. 

Individual, but similar comments from: Becky Hyde, Chet Vogt, Garrett Roseberry, Kevin 
Newman, Allen Foreman, Randall Kizer, and Jim and Caren Goold. 

• Failure to extend the drought relief rule for livestock owners would have significant 
negative consequences for livestock producers.  The ability to access water for livestock 
in drought conditions regardless of priority date is critical for the sustainability of a 
livestock operation.  The proposed drought rule for Klamath County is the first step in 
allowing the communities of the Klamath basin to begin to build the capacities and 
infrastructures to deal with drought conditions.  Without the modification, Klamath 
County will suffer even more economic damage and hardship. 
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Department’s Response:  The Department understands that this preference has been important to 
stock water users in the basin.  The Department encourages stock water users to take steps to 
secure water supplies so that they will no longer need this preference, particularly given the 
concerns expressed during this rulemaking.  Department staff are happy to assist water right 
holders in understanding how this can be accomplished under the law.  Contact your local 
watermaster.   
 
 
Theme 2: Groundwater Regulation 
 
Tom Mallams – Klamath County Commissioner 

• Striking the word “surface” in the proposed rule seems to be a very strong and very 
deliberate attempt to regulate groundwater under the surface water statute.  It looks like 
the Department is trying to regulate groundwater the same way it regulates surface water, 
which has never been done before. 

Senator Doug Whitsett 
• By using the models that they have, OWRD has changed the burden of proof from the 

state to the well owner.  The well owner must prove they are not causing change instead 
of the state having to prove that the well owner is causing change. 

Representative Whitsett  
• We believe that OWRD’s computer groundwater modeling fails to rise to the level of the 

preponderance of evidence proof statutorily required to authorize groundwater regulation 
in favor of a senior surface water right.   

City of Klamath Falls 
• The merger of groundwater and surface water could impact the geothermal wells within 

Klamath County, causing an unintended but related health and safety problem. 

Oregon Cattleman’s Association – Jim Welsh 
• Wouldn’t the same outcome be established within rule if there was no reference to 

groundwater?  The inclusion of groundwater assumptions of connectivity to surface water 
are not scientifically determined within all the river miles of the Klamath area, and it 
doesn’t seem necessary for this inclusion in the rulemaking. 

Klamath County Commissioners   
• OWRD continues to turn off groundwater and surface water at the same time with no 

verifiable proof of interference.  Their only “proof” is a computer model that agrees with 
OWRD’s assumptions on the connectivity of ground water and surface water. 

Klamath-Lake County Farm Bureau   
• The Farm Bureau supports the new rule as long as it does not address, impact, or modify 

how the Department determines whether ground water and surface water are connected 
for the purposes of regulation and if it does not define how the Department proves that a 
well substantially interferes with surface water. 
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Paul Lewis   

• I object to the proposed rule due to the following statement from Senator Doug Whitsett:  
OWRD has not expended the resources necessary to determine by a preponderance of 
evidence that individual Klamath County wells are connected to surface water and that 
the regulation of their use would result in timely and effective relief of interference with 
priority surface water rights.  That preponderance of evidence can only be established by 
individual empirical field well tests that produce data sufficient to prove that the well is 
connected and is causing timely and effective interference.  Because of your failure to 
determine if a well effects surface flow, you should not be able to shut off any wells until 
this is proved on a scientific basis.  Without this proof, there is no need for a rule to allow 
stock and human water, since wells cannot be legally shut off. 

Department’s Response 
The proposed rules do not address, impact or modify how the department determines whether 
groundwater and surface water are connected for the purposes of regulation. It does not define 
how the Department determines that a well substantially interferes with surface water. These 
topics are to be the subject of a future rulemaking as required by the Upper Klamath 
Comprehensive Agreement. The Department will ensure that the rulemaking on groundwater is 
an open and transparent process to the public.  Further information about this process will be 
forthcoming.  This rule allows a groundwater user to continue pumping, despite a shutoff notice, 
for the purpose of human consumption and stock water use.  The Department recognizes that 
there is less of a need to extend the preference to groundwater users; see Department’s response 
in Theme 4 below. 
 
 
Theme 3. Authority to Extend the Preference to Groundwater 
 
City of Klamath Falls (July 28, 2014) 

• The Department has no statutory authority to interpret ORS 536.750(1)(c) to include 
groundwater in the temporary preference. 

Water for Life 
•  As contained in subsection (1) of OAR 690-022-0033, the identifying term of “surface 

water” is apparently modified to “water.” Thus, with this modification, it appears the 
Water Resources Department is attempting to extend the scope of the rules to all waters 
within Klamath County, as opposed to surface water resources.  Water for Life, Inc., 
opposes this effort to substantially broaden the scope of the administrative rules as they 
relate to the regulation of water resources during a declared drought. Additionally, we 
believe the statutory authorities maintained by the Department (ORS 536.700 to 536.780) 
as they relate to “Emergency Water Shortage Powers” extend to surface water resources. 
Similarly, we do not believe such authorities grant the Department authority to extend 
such administrative rules to ground water resources.  To illustrate this distinction, one 
should review existing statutory provisions contained in ORS 536.750(1)(f) (Powers of 
commission after declaration of drought rules). Such provisions provide for the 
distinction between the regulation of surface and ground water resources during a 
declared drought. During a declared drought, in accordance with ORS 536.750 (1)(f), the 
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Commission may:  Utilize an expedited notice and waiting requirement established by 
rule for the substitution of a supplemental ground water right for a primary water right 
under drought conditions in place of the notice and waiting requirement provided in ORS 
540.524.  Thus, such provisions identify the distinction between authorities to regulate 
surface water resources and ground water resources during a declared drought. 

Department’s Response:  The Department does not agree and believes that both groundwater and 
surface water are included under Emergency Water Shortage Powers.  ORS 536.750(1)(f) does 
not specify regulation, rather, it provides a tool for water users to obtain water in a drought under 
an expedited process. 
 
Water for Life 

• Finally, Water for Life, Inc. believes the attempt to extend the scope of the proposed 
administrative rules to ground water resources conflicts with existing statutory provisions 
regarding the designation of a critical ground water area (ORS 537.730, et seq.). Such 
provisions provide a process to be followed when ground water resources are limited or 
insufficient. 

Department’s Response:  Critical groundwater areas allow restrictions on groundwater without 
regard to priority date.  This regulation is occurring not because of the need for a critical 
groundwater area at this time, but rather to fulfill the call for water by a senior water user. 
 
 
Theme 4. Need for Rules to Apply to Groundwater 
 
Representative Whitsett  

• OWRD should leave the word “surface” in the proposed permanent rule as it appears in 
its current emergency rule.  The exemption is needed because current law does not appear 
to have a surface water exemption in place to allow diversion for stock water.  Even if 
OWRD had the authority to regulate groundwater pursuant to its Finding of Fact and 
Final Order of Determination in the Klamath River Adjudication, a call on wells to 
discontinue the use of groundwater in quantities sufficient to water livestock would be a 
futile call because it would not measurably benefit the senior priority water right holder. 

 
Similar, but individual comments from: Larry Sees, Joan Sees, Brandan Topham, Virginia 
Topham, Susan Topham, Bruce Topham 

• Please limit the proposed rules to surface water only, withdraw the proposed rules and 
seek specific legislative approval before issuing rules that merge the legal authority over 
surface and ground water rights during periods of severe, continuing drought.  OWRD 
continues to turn off ground water and surface water at the same time with no verifiable 
proof of interference. 

Keno Irrigation District 
• We can only support the proposed rules if they are limited to surface water only.  This 

should be specifically stated in the final rules as it was in the original proposal. 



WRC Agenda Item A 
September 25, 2014 
Page 9 
 
 
Frank Hammerich – Rancher  

• Opposed to rule change.  I believe there are plenty of statutory regulations in place to 
allow for human and livestock use.  Groundwater is already exempt for livestock use.  I 
believe this is an unnecessary rule.  They get exempt use for the first 180 days, and 
there’s no reason to make it any longer. 

Department Response: The Department recognizes that there is less of a need to extend the 
preference to groundwater users.  Under Oregon law, stock water use is exempt from water right 
permit requirements, as is domestic water use up to 15,000 gallons per day.  While these types of 
exempt uses can still be subject to regulation, in all likelihood, small quantities are unlikely to be 
determined to provide an effective and timely relief to senior users and, therefore, unlikely to 
receive a shutoff notice.  Since this rule only benefits users that receive a shutoff notice, the 
extension to groundwater has a limited effect – mostly to allow the one well of the City of 
Klamath Falls to continue pumping for human consumption.  Generally, most other groundwater 
users would not need to exercise the preference.  In addition, there is no rule that automatically 
allows for these uses to occur for 180 days.  Temporary rules require action by the Commission.   
 

Theme 5. Need for Rules 

Water for Life 
• Another significant policy question is whether there is actually a need for the 

administrative rule being proposed. As contained in ORS 536.310, preferences for human 
and livestock consumption during periods of insufficiency are clearly identified.  
Provisions contained in ORS 536.750 additionally provide the Commission clear 
authority during a drought period. 

Department Response: ORS 536.310(12) is a policy statement that applies to planning and 
permitting.  It does not provide a blanket preference for these uses across the state without regard 
to prior appropriation for the purposes of regulation.  The fact that ORS 536.750(1)(c) allows the 
Commission to grant a preference during drought demonstrates that this has not been the case.  
The rulemaking action is the way for the Department to grant the preference as authorized under 
ORS 536.750(1)(c).  Pursuant to advice from Department of Justice, the preference must be 
granted via rule. 
 
Theme 6: Public Awareness of Rulemaking 
 
City of Klamath Falls (July 28, 2014) 

• Notice of the rulemaking proceeding was inadequate. 

Oregon Cattleman’s Association – Jim Welsh 
• There seems to be an apparent lack of public notice, which was brought up by many of 

the landowners in the Klamath area. 

Klamath County Commissioners on August 7, 2014 
• The July 24, 2014 public hearing did not give citizens and public official’s adequate time 

to prepare oral and/or written comments.   
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Department’s Response:  The Department values public input in the rulemaking process. As a 
result of the comments received at the first public hearing, the Department undertook efforts to 
further engage the community in the rulemaking process to understand the full spectrum of 
opinions about the rules. The Department extended the public comment period until September 
19, 2014 and scheduled another public hearing on September 18, 2014.  The Department issued a 
press release on the rulemaking and an article appeared in the Herald and News.  In addition to 
contacting individuals in the Basin and meeting with the individuals to go over the rules, the 
Department ran a public notice advertisement in the Herald and News.  The Department 
encourages individuals to sign up for our rulemaking mailing list, which can be found on our 
website.   
 
 
Theme 7: Need for Rules only in Klamath County 
 
Tom Mallams – Klamath County Commissioner and Irrigator - 2nd Public Hearing  

• Also, it is problematic that this rule only applies to Klamath County.  Why is Klamath 
County being singled out when Jackson County right next door hasn’t had a study done 
yet?  Jackson County has been adjudicated for years whereas we just had the adjudication 
for Klamath County.  

Frank Hammerich – Irrigation District Manager 
• Main concern is the singling out of Klamath County and there is no reason to give the 

cities and cattle preferential treatment. 

Representative Whitsett  
• We find no viable reason or justification for this permanent rule to apply only to the 

Klamath River watershed in Klamath County.  Nine other counties are under 
gubernatorial drought conditions, and none of those counties have a rule similar to this.   

City of Klamath Falls (July 28, 2014) 
• There is no need for a permanent rule affecting only Klamath County. 

Oregon Cattleman’s Association  
• Why is it necessary in the Klamath area when it isn’t necessary statewide, and if the need 

for a permanent rule isn’t necessary elsewhere wouldn’t the same developments in other 
similar situations also develop in the Klamath over a couple of years or more without the 
need for a permanent rule? 

 
Klamath County Commissioners on August 7, 2014 

• The rule changes are dealing with statewide rules that are now being changed specifically 
for Klamath County.  It is not clear whether these changes could be extended to other 
Counties or the entire State of Oregon. 
 
 
 



WRC Agenda Item A 
September 25, 2014 
Page 11 
 
 
The Klamath Tribes  

• We are troubled by the Klamath-only aspects of the proposed rules and need reassurance 
that the unique demands made of senior water rights holders in the Klamath Basin are 
legitimate.  If it is true that the Klamath Basin needs time to achieve the sophistication 
described as being present in other basins, then the proposed rules should sunset soon. 

Water for Life 
• Third, with respect to the proposed administrative rules, Water for Life, Inc., would like 

to raise a number of pertinent policy questions. During the 2014 calendar year, the 
Governor has issued five Executive Orders declaring drought conditions in 10 individual 
Oregon Counties. In the event the proposed administrative rules are intended to address 
the regulation of surface water resources during a declared drought, it would seem 
appropriate such rules would be extended to the other county jurisdictions on a uniform 
and consistent basis. 

Brandan Topham 
• Opposed to rule change.  It is an unneeded rule.  No other county has it, why do we need 

it?  If you’re going to do this rule change, do it to the whole state.  You are picking on us 
because we have limited financial means.  You’re setting the precedent here to eventually 
apply it to the whole state and shut everyone down.  This rule only helps the Modoc 
Irrigation District and the city of Klamath Falls.   

Virginia Topham 
• I don’t think you should be targeting Klamath County.   

 

Department’s Response: Other areas of the state have a long history of regulation under the 
doctrine of prior appropriation.  Therefore, other basins across the state already have 
infrastructure and systems in place to address human consumption and stock water needs during 
a call by senior users. The Klamath Basin is unique in that regulation began for the first time in 
2013 in most of the basin, as a result of the completion of the first phase of the Klamath 
Adjudication. This meant that senior pre-1909 water users could begin to request enforcement of 
their water rights. In the Klamath Basin, stock owners and cities have not been faced with 
regulation in the past and drought has exacerbated the potential for impacts. Therefore, systems 
are not fully in place to ensure that both people and stock have access to water outside of systems 
used under their existing water rights. Although work began last fall to secure stock water 
supplies, the basin needs additional time to transition and get these supplies in place. 
 
The statute (ORS 536.750) that authorizes certain actions during a governor-declared drought, 
including allowing for a preference for human consumption and livestock, was enacted in 1989.  
Prior to 2013, staff were unable to find evidence that the preference had ever been enacted.  
Aside from a small adjudication on Phelps Creek, no other adjudication has been completed 
since the 1989 statute passed, except the administrative phase of the Klamath Adjudication 
(Phelps Creek Final Order of Determination 11/1988; Final Decree Issued 12/1989).  This 
supports the Department’s assertion that this is needed only in Klamath because the area has not 
yet adapted to regulation.   
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As regulation began in Klamath in 2013, the Oregon Cattleman's Association requested that the 
Department enact the preference for stock water and human consumption in Klamath.  The 
Department and Commission agreed.  While other counties were also under a governor-declared 
drought in 2013, the Department did not receive a request for the preference in these other 
counties.   
 
In other basins, individual water users identify measures necessary to meet their water needs.  
These measures generally include those described below, as well as other tools made available 
under ORS 536.750.   
 
When livestock would otherwise have legal access to both the use and source of the surface 
water source, under Oregon law, a water right for stock water use is not required when the water 
is diverted to a trough or tank through an enclosed water delivery system that is equipped with an 
automatic shutoff or flow control mechanism, or can return water to the stream through an 
enclosed delivery system.  Therefore, in many parts of the state, cattle owners have installed 
devices that allow them to access water.   
 
In many areas where surface water is not available, stock owners have wells.  A water right is not 
required for stock watering, or use of water for domestic purposes up to 15,000 gallons per day 
from a well; however, new wells must be recorded with the Department.  Wells exempt from 
water right permit requirements could be subject to regulation [ORS 537.545(4)], but due to the 
relatively small amount of water generally necessary for stock water, their potential for 
substantial interference is less likely.  In other words, they are unlikely to provide a timely and 
effective benefit to the senior user.  In addition, in many areas of eastern Oregon, there are small 
reservoirs that provide water for stock.  Finally, in dry areas of the state, stock owners may make 
management decisions such as moving stock to areas where water and food are available.  Since 
many dry areas of the state have been subject to regulation, they generally have taken steps to 
ensure that they have access to water. 
 
 
Theme 8: Sunset on Rules 
 
Klamath-Lake County Farm Bureau  

• … and we hope that it sunset in December to make sure there are no other problems. 

The Klamath Tribes  
• Making the rules permanent is unnecessary.  The rules are emergency rules, and not 

intended to provide stockmen with permanent relief from drought.   
• There was no rulemaking to provide water to tribal fisheries at the expense of other water 

users…now that the Tribes are asked to provide relief to others, it should be assured that 
exemptions to the prior appropriation doctrine are absolutely necessary, are not prolonged 
inappropriately, and are as narrow as possible. 
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• The likely impact of expiration of the emergency rule is not great.  The BOR’s Klamath 
Project, whose call on the Klamath system is a large part of the basis for invoking the 
emergency rule, is near the end of its irrigation season and its call will soon end.  Also, 
the Basin is at or near the time of year when much of its livestock is shipped to other 
locations for the winter.  It is not the responsibility of the Department or the Tribes to 
provide continued relief. 

• An extension of the rule through next year, 2015, with the rule automatically expiring at 
the end of that year, would begin to address the necessary limitations.  It will send a clear 
message that emergency relief of this type will end soon because it is intended only to 
provide a short transition as people adjust to the new situation in the Klamath Basin. 

• We are troubled by the Klamath-only aspects of the proposed rules and need reassurance 
that the unique demands made of senior water rights holders in the Klamath Basin are 
legitimate.  If it is true that the Klamath Basin needs time to achieve the sophistication 
described as being present in other basins, then the proposed rules should sunset soon. 

Joanna Lyons-Antley – City Attorney for City of Klamath Falls - 2nd Public Hearing 
• The City appreciates that this rule change will benefit us.  One of the concerns I have is 

the merging of surface and ground water.  Clarification in the rules about this is our main 
concern.  I think it would be appropriate to have a sunset at the beginning of the year due 
to the negative sentiment.   

Tom Mallams – Klamath County Commissioner and Irrigator - 2nd Public Hearing  
• I would like these rules to sunset at the first of the year. 

Oregon Cattleman’s Association  
• Why is it necessary in the Klamath area when it isn’t necessary statewide and if the need 

for a permanent rule isn’t necessary elsewhere wouldn’t the same developments in other 
similar situations also develop in the Klamath over a couple of years or more without the 
need for a permanent rule? 

 
Department’s Response: The Department agrees that this is not a permanent solution to drought 
in the basin, but rather a temporary means to assist water users as the basin transitions.  Water 
users in the basin will need to take steps necessary to secure supplies, as water users in other 
basins across the state have.  Last year, efforts began to develop stock water supplies.  Stock 
water users and domestic water users that benefitted from the preference in 2013 and 2014 
should continue to work towards more secure supplies. (Also see response to Theme 7 above). 
 
Theme 9: Quantity of Water Allowed Under the Preference and Protection of Instream 
Flows 
 
WaterWatch  

• Limits should be inserted on the amount that can be diverted and/or appropriated to serve 
human and livestock consumption needs to limit the impact that these rules would have 
on other water right holders and scenic waterway flows.  Clarify that conveyance water is 
not included in this exception.  Require the water right holder to certify the amount to be 
used and a commitment to stay within required limits 
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Rocky Liskey  

• We are only allowed 15 gallons per head of cattle.  That is certainly not enough in 85/90 
degree heat.  Please include guidance in your rules that are more in line with the needs of 
a 1200/1500 pound cow and her calf. 

Luther Horsely – Farmer/Rancher 
• No opinion for or against this rule change.  When OWRD allocates an amount for stock 

use they should take into account the soil composition and topography rather than a set 
amount per cow.  When you have cattle drinking out of a ditch and that ditch gets shut 
off, the cattle will go down there and get mired in the mud.  This causes many problems.   

The Klamath Tribes   
• The rules should require the most efficient possible us of emergency water.  As written, 

the proposed rules can be read to allow sufficient diversion of water to fill a long, leaky 
canal in order to deliver water to stock at considerable distance from the water source. 

• The rules should not allow for indefinite expansion of human and stock demand.  As 
written, the proposed rules allow the demand for emergency water to expand as the 
human and livestock populations grow in the Basin.  Such growth can cause the 
emergency rules to eventually overwhelm the seniority system.  

• The rules must minimize flow reductions in Basin streams.  As written, the proposed 
rules do not prevent the complete dewatering of a stream and consequent destruction of 
fisheries.  

• Any extension or modification of the rules should provide that the emergency drought 
rules apply only when the Specified Instream Flows (Section 3.20 of the Upper Basin 
Comprehensive Agreement) are being met. 

Department Response: The Department believes that these comments support placing a sunset on 
the rule, given that some comments requested that more water be allowed to be provided for 
stock watering, while other comments suggested limits be placed on the amount.  (See also 
comments on Theme 7 and 8 above). 

 
Theme 10. Applicability and Right of Preference to Make a Call 
 
City of Klamath Falls on August 21, 2014 

• The City recommends adding language to the proposed rule that clearly states that the 
preference for human consumption and stock water use only applies to water rights that 
are regulated. 

Klamath-Lake County Farm Bureau   
• We believe that Section 1 of the rule could be interpreted to give the right of a neighbor 

or town to call on irrigation water of a senior water right if their well was going dry.  We 
believe that the intention of the rule is to only protect the neighbor or town from having 
their water right called on, not to let them make a call on other users.  We hope this 
statement would be clarified before the rule is adopted, and we hope that it sunset in 
December to make sure there are no other problems. 
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Scott Fenters – Board Member of Klamath/Lake County Farm Bureau 

• I am a Potato grower.  I am not saying I am for or against the rule, but my concern is that 
the rule doesn’t say you can’t shut other people on the aquifer off in order to allow for 
human consumption and stockwater.   

Department’s Response:  The Department agrees.  The purpose of these rules is to allow water 
right holders that are being shutoff due to a call by a senior water user, to continue to use water 
for human consumption and stock water purposes.  Therefore, the preference can only be 
exercised by those water rights that are regulated.  The rules have been modified to make that 
clearer.  In addition, while the statute and rule could be interpreted to allow for a call to satisfy 
the preference, the Department does not seek to implement it in that manner.  The rules have 
been modified to clarify that the preference does not allow the water right holder exercising the 
preference to make a call for water to satisfy the preference.  Rather, the preference only allows 
them to continue to take water for human consumption and stock, provided that it is available at 
their point of diversion.  
 
 
Miscellaneous Topics  
 
Types of Uses Authorized - Frank Hammerich – Irrigation District Manager  

• There is no reason to give the cities and cattle preferential treatment. 

Department’s Response:  The Oregon Legislature, recognizing the potential impacts to human 
and animal welfare during a drought, authorized the Commission, pursuant to a declaration by 
the Governor that a severe, continuing drought exists, to grant a temporary preference to water 
rights for human consumption or stock watering use over other water uses regardless of priority 
date (see ORS 536.750(1)(c)). The Department has no authority to grant a preference to other 
uses or rights. Its authority is limited to human consumption and stock water. 
 
Curtailment of Other Uses Under the Right 
 
Joanna Lyons-Antley – City Attorney, Klamath Falls 

• The City of Klamath Falls will become the water police and be in charge of making sure 
everyone is using their water for domestic use. 

William Adams – Klamath Falls City Counselor 
• Opposed to rule change.  I’m concerned that this rule change will make it more difficult 

for our water department to operate.  You’re going to turn us into the water police.  We 
supply water to a number of different things that aren’t considered domestic use.  It will 
be incredibly difficult for us to go out and monitor this. 

Department’s Response:  The Oregon Legislature, recognizing the potential impacts to human 
and animal welfare during a drought, authorized the Commission, pursuant to a declaration by 
the Governor that a severe, continuing drought exists, to grant a temporary preference to water 
rights for human consumption or stock watering use over other water uses regardless of priority 
date (see ORS 536.750(1)(c)). The Department has no authority to grant a preference to other 
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uses or rights. Its authority is limited to human consumption and stock water.  The intent of these 
rules is to allow holders of water rights for stock water and human consumption uses – that 
would otherwise be shut off during a call by a senior water user – to continue use of that water 
for those purposes during a governor-declared drought.  In other words, if a water right holder is 
being regulated, the water right holder can choose to exercise the preference, and, therefore, 
continue to divert and use water for these uses. Thus, the rule would benefit both surface water 
users and groundwater users that receive a shutoff notice during a drought-declaration.  

 
In addition, the Department notes that according to the City of Klamath Falls Water 
Conservation and Management Plan, the City has agreed to undertake a number of actions to 
reduce or curtail water use during droughts.  Cities do have responsibility for encouraging 
residents to conserve water, and can require water curtailments for certain uses and purposes in 
times of short supply.   
 
Justification - City of Klamath Falls (July 28, 2014) 

• The Department lacks necessary justification for the rules. 

Department’s Response: The City of Klamath Falls sent in additional comments after this 
comment noting that they now understood that extending the rule to groundwater would benefit 
the City; it is unclear if this comment is still a concern.  Drought exacerbates water supply 
challenges and can pose a serious risk to both humans and animals.  The intent of these rules is to 
allow holders of water rights for stock water and human consumption uses – that would 
otherwise be shut off during a call by a senior water user – to continue use of that water for those 
purposes during a governor-declared drought.  In other words, if a water right holder is being 
regulated, the water right holder can choose to exercise the preference, and, therefore, continue 
to divert and use water for these uses. Thus, the rule would benefit both surface water users and 
groundwater users that receive a shutoff notice during a drought-declaration.   
 
Fiscal Impact - City of Klamath Falls (July 28, 2014) 

• The fiscal impact analysis is inadequate.   

Department’s Response:  The Department believes that the fiscal impact analysis is adequate.  
The fiscal impacts in the City’s comments would result from regulation, not from the preference.  
Furthermore, there is no requirement for a water right holder to exercise the preference.  Since 
this rule allows the water right holder, that would otherwise be regulated off, to continue limited 
uses, the water right holder can choose whether or not to exercise the preference.  If the costs 
exceed the benefits of continuing the limited use, the water right holder will not exercise the 
preference and will utilize other means.  The Commission only has authority to grant a 
preference for human consumption and stock during a governor-declared drought.  It does not 
have authority to do this for other uses such as industrial or fish.   
 
Temporary vs. Permanent - Trish Syler – Klamath Falls City Counselor 

• I ask the Commission to limit the number of continued temporary rules and expedite the 
process by which permanent rules are put in place.  Temporary rules do not give anyone 
any certainty.   
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Department Response:  These rules, as originally proposed by the Department, would have 
eliminated the need for temporary rules.  However, given the concerns expressed during this 
rulemaking process, the Department is inclined to recommend that these rules sunset.   
 
Tribal Federal Reserved Rights - The Klamath Tribes  

• It is unlikely that the proposed rules in any form could be enforced at the expense of the 
Tribal Federal Reserved Water Rights.  The Tribes’ water rights cannot be involuntarily 
reduced or compromised by state action.  Both federal and state courts have made this 
clear. 

Department’s Response: Comment has been noted. 

Proof of Need - The Klamath Tribes  
• The proposed rules, once invoked by the Governor’s declaration of a drought, potentially 

apply indefinitely.  This seems backwards because it essentially makes the emergency 
rules permanent until further action demobilizes them.  It puts the momentum behind 
continuing application of the rules by making the burden one of showing the drought has 
eased, rather than showing the drought, and the need for application of the extraordinary 
rules, continues. 

Department’s Response: The emergency rules only go into effect for the duration of the 
governor’s drought declaration and during the effective period of the rule.  The Executive Order 
generally includes an expiration, at which time the preference would automatically no longer be 
in effect.  Before the governor will declare drought in an area, the local government (generally 
the county) must first request the drought declaration.  Thereafter, the Water Availability 
Subcommittee and the Drought Council review the hydrologic conditions in the region including 
weather, water supplies, streamflows, precipitation, and snowpack.  The Drought Committee 
then makes a recommendation on whether the drought declaration is warranted.  At that point, 
the Governor then makes the final determination on whether to issue the drought declaration.  
Therefore, there is a process in place for evaluating requests for drought declarations and 
ensuring they are warranted.  That said, the Department understands that this does not 
necessarily address the concerns expressed in these comments.  These comments have been 
noted should a preference be considered in the future.  

Penalties – The Klamath Tribes   
• The rules should be written in a way that more effectively empowers the Department to 

prohibit users from using water meant for stock water to irrigate lands along the above-
mentioned long, leaky canal. 

• Either the proposed rules should include explicit penalties for abuse, or they should refer 
directly to other enforcement and penalty mechanisms available to the Department.  
Otherwise, experience teaches that junior water users can be expected to take more water 
than is strictly needed under a tight emergency watering regime. 

Department’s Response: Junior water right holders that receive a shutoff notice and continue 
using water for uses not authorized under the preference are using water illegally and subject to 
enforcement actions as part of the laws governing regulation of water.  In addition, this does not 
allow the use of water without a water right, which would also be an illegal use.  
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Unauthorized/illegal uses are addressed through other statutes and rules, not these rules.  Also 
see response to Theme 9 above. 

Reference to Statutory - Water for Life 
• First, absent of express statutory authority, administrative agencies lack the ability to 

promulgate, or in this case, modify administrative rules. In this respect, we suggest the 
specific reference to the “Purpose” of the rules retain the term “Statutory” for current, as 
well as future review. 

Department Response: Comment has been noted. 

 
 



 
Attachment 2 

 
OREGON ADMINISTRATIVE RULES 

WATER RESOURCES DEPARTMENT 
CHAPTER 690 
DIVISION 22 

EMERGENCY WATER PROVISIONS – KLAMATH COUNTY 
 

690-022-0020 
Purpose and Statutory Authority  

(1) The purpose of these rules is to implement ORS 536.750(1)(c), which  authorizes the Commission, 
pursuant to a gubernatorial declaration that a severe, continuing drought exists, to grant a temporary 
preference to water rights for human consumption or stock watering use over other water uses 
regardless of priority date.  These rules address an immediate threat to the health and welfare of the 
people of Oregon that would otherwise occur if regulation of senior water rights in Klamath County 
curtailed or prohibited use of surface water for human consumption and stock watering as defined in 
these rules.  

(2) Executive Order No. 14 – 01: Determination of a State of Drought Emergency in Harney, Klamath, 
Lake and Malheur Counties Due to Drought and Low Water Conditions, was signed by Governor 
John A. Kitzhaber, M.D., on February 13, 2014. 

 These rules, pursuant to the Governor’s Executive Order no.14-01, dated February 13, 2014, are 
effective upon filing, and shall remain effective until December 31, 2014.  During the effective 
period of these rules and a drought declaration under ORS 536.740 in Klamath County, the 
Commission grants a preference in Klamath County of use for water rights for human consumption 
or stock watering as provided in this rule.  The temporary preference of use shall only apply to 
Klamath County and shall remain in effect only during the effective time period of the Governor’s 
drought declaration in Klamath County while these rules are in effect.  

(3) These rules become effective on April 1, 2014 and will remain in effect for 180 days from the 
effective date or for the term of Oregon Governor Kitzhaber’s Executive Order No. 14 – 01, 
whichever is shorter. 

  These rules are repealed on December 31, 2014. 

Stat. Auth.: ORS 536.025; 536.027; 536.750 
Stats. Implemented: ORS 536.750 
 

 
690-022-0025 
Definitions  
TheUnless the context requires otherwise, the words and phrases used in Division 22 have the following 
meaning:  

(1) “Commission” means the Oregon Water Resources Commission. 
(2) “Department” means the Oregon Water Resources Department. 
(3) “Human Consumption” means the use of water for the purposes of drinking, cooking, and sanitation. 
(4) “Stock Watering Use” means the use of water for consumption by domesticated animals and wild 

animals held in captivity as pets or for profit. 
 
Stat. Auth.: ORS 536.025; 536.027; 536.750 
Stats. Implemented: ORS 536.750 
 

 1 



 
 
690-022-0030 
Applicability and Preference 
Notwithstanding any provision of Oregon Administrative Rules Division 690 to the contrary: 
During the effective period of a drought declaration under ORS 536.740 in Klamath County, and 
notwithstanding any provision of law to the contrary, the Commission grants a temporary preference for 
human consumption and/or stock watering as follows: 

(1) These The preference described in these rules applyapplies only to the diversion or use of surface 
water within Klamath County.   

(2) Uses of surface water for human consumption and stock watering, to the extent authorized under a 
water right certificate, permit, decree, or findings of fact and order of determination issued in an 
adjudication subject to ORS Chapter 539, are granted a preference over all other water uses 
regardless of the priority date of the underlying water right for stock watering or human 
consumption. 

(3) The Department will regulate water rights in Klamath County in accordance with the preference for 
water rights for human consumption and stock watering use granted in as provided in subsection (2) 
of this section. 690-022-0030 (2) of these rules. 

(4) Political subdivisionsWater right holders exercising the human consumption or stock water 
preferences established in this rule shall assure curtailment of water uses unrelated to the preference 
consistent with this rule. 

(5) This preference does not authorize a water right holder exercising the preference to make a call for 
water. 

(6) The option for a water right holder to exercise the preference only applies to a water right holder 
being regulated by the watermaster in order to satisfy a senior water right. 

Stat. Auth.: ORS 536.025; 536.027; 536.750 
Stats. Implemented: ORS 536.750 
 

 1 



Attachment 3 
 
536.750 Powers of commission after declaration of drought; rules. (1) Notwithstanding any 
provision of ORS chapters 536 to 543A, after a declaration that a severe, continuing drought 
exists, the Water Resources Commission may: 

(a) Issue without first conducting a hearing under ORS 537.170, a temporary permit for an 
emergency use of water; 

(b) Allow a temporary change in use, place of use or point of diversion of water without 
complying with the notice and waiting requirements under ORS 540.520; 

(c) Notwithstanding the priority of water rights, grant preference of use to rights for human 
consumption or stock watering use; 

(d) Waive the notice requirements under ORS 537.753 and the report required under ORS 
537.762; 

(e) Allow a temporary exchange of water without giving notice as required under ORS 
540.535; and 

(f) Utilize an expedited notice and waiting requirement established by rule for the 
substitution of a supplemental ground water right for a primary water right under drought 
conditions in place of the notice and waiting requirement provided in ORS 540.524. 

(2) The commission by rule may establish procedures for carrying out the provisions of this 
section and a schedule of fees that must accompany a request under subsection (1) of this 
section. [1989 c.87 §3; 1999 c.873 §20; 2001 c.788 §1] 



 
                                                                                Attachment 4 

 
Klamath Rulemaking Hearing 
July 24, 2014 
Public Comment 

 
General Introduction 
John Roberts: My name is John Roberts, I will be serving as the Water Resources Department’s 
Hearings Officer today. The purpose of this hearing is to take public comment on proposed rules in OAR 
Chapter 690, Division 22 regarding preference for human consumption and stock water use in Klamath 
County during a Governor-declared drought. Any final rules will be adopted by the Water Resources 
Commission. Staff are available in the back of the room to answer any questions. You all know Scott and 
Racquel, I believe, so feel free. I will not be responding to questions as my role here is to take public 
comment on the proposed rules. 

 
The Department will review the public comments made during the public comment period, and a 
subsequent staff report will address issues raised by your comments. In addition to the opportunity to 
present oral arguments or comments at this hearing, anyone may submit written comments until 5:00 
pm on July 29, 2014, which is the close of the public comment period. Comments received after that 
time will not be reviewed or considered by the agency unless the agency decides to extend the public 
comment period for everyone. 

 
Each person wishing to comment orally at this hearing should complete one of the registration cards 
located on the information table in back and bring it to me. I will use those cards to call each person 
when it is his or her turn to testify. When I call your name, please come forward, state your name, and 
where you are from.  If you represent an organization, please identify the organization and remember to 
state your name. You may then present your comments. If you have written material to enter into the 
record, please say so and try to summarize it. Give me a copy of that material if you have not already 
submitted it to the agency. 

 
Please note the following: 

 
- Please turn off cell phones during this hearing. 
- Copies of the draft rules and the opportunity for public comment are provided on the table at 

the back of the room. If you have any questions about the rules, Racquel and Scott are in the 
back of the room to speak with you, outside. Are there any questions on how the hearing will be 
conducted? 

- I will begin the hearing in about 2 or 3 minutes, everyone seems about ready. 
 
 

Formal Hearing 
This hearing is now in session and is being tape recorded to maintain a permanent record. My name is 
John Roberts, and I am the hearings officer. Today is July 24, 2014, and the time is 6:08 pm. 

 
The purpose of this hearing is to provide an opportunity for public comment on proposed rules in OAR 
Chapter 690, Division 22 regarding preference for human consumption and stock water use in Klamath 
County during a Governor-declared drought. 



ORS 536.750 authorizes the Oregon Water Resources Commission, upon a gubernatorial declaration of 
drought, to grant preference for water use for human consumption and stock watering over other uses 
of water regardless of priority date. 

 
The purpose of this rule is to prioritize stock and human consumption uses of water, whenever there is a 
Governor-declared drought in Klamath County. Human consumption purposes include drinking, cooking 
and sanitation, which are essential to maintaining basic human health. Stock watering purposes includes 
the use of water for consumption by animals held in captivity as pets or for profit, a necessity for animal 
welfare. The rules would allow the continued use of water for stock watering and human consumption 
purposes by junior water right holders in Klamath County, who would otherwise be regulated off in 
order to meet the call of senior surface water rights in the Klamath Basin during a Governor-declared 
drought. 

 
In addition to presenting oral arguments at this hearing, anyone may submit written comments until 
5:00 pm on July 29, 2014, which is the close of the public comment period. If you want to submit written 
comments, please see the contact information on the back table that Racquel has. 

 
Comments received after 5:00 pm, July 29, 2014, will not be reviewed or considered by the agency 
unless the agency decides to extend the public comment period for everyone. If you have questions 
about the rules, staff will be available as I stated previously. 

 
The Water Resources Department will not respond to questions during this hearing. After the close of 
public comment period, Department personnel will prepare a staff report, which will be available from 
the Department. 

 
The first request for comment is from Joanna Lyons-Antley. Did I get that right? Welcome. 

 
 

Joanna Lyons-Antley: My name is Joanna Lyons-Antley. I am a city attorney for the City of Klamath Falls. 
I apologize my comments are not well organized as I found out about this about two hours ago. To the 
extent that I understand it, it merges the surface and ground-water rights, the proposed rules do. This 
differs from the previous regulation which only created a situation where only regulated surface water 
rights. The City is concerned about that, because Conger Wellfield supplies the City of Klamath Falls the 
majority of its water. And it is used not only for domestic purposes, which of course would be protected 
by this, but also for industrial uses, for irrigation, and for other uses. So to the extent that the proposed 
rule does that the City of Klamath Falls objects to it. I think this also creates unintended consequences. I 
don’t know if that type of profits with stock watering is necessarily the, if there becomes a shortage of 
water, what we would be concerned about the uses, the prior uses we have been using for our wells. 
Truthfully, it would become a regulation nightmare for the City of Klamath Falls. We would be regulating 
it and we would become the water police in a lot of ways to ensure that folks that using our well water 
are using it for domestic purposes. That is the extent of my comments, and I may have more. Thank you. 

 
John Roberts: Thank you. Others?  Commissioner Tom Mallams. 

 
Tom Mallams: Good evening. My name is Tom Mallams, I am a Klamath County Commissioner, but I am 
also a small time irrigator in the Upper Basin, so I need to openly state that there is a potential perceived 
conflict of interest. The State Ethics Board said “no there isn’t” on one occasion already, so I feel very 
comfortable speaking here today as a Commissioner and as an irrigator at the same time. I do have 



some thoughts as an irrigator because I do have extensive knowledge and history here irrigating since 
the mid 70’s in the Upper Klamath Basin, so I do have a lot of knowledge there. But the first thing I want 
to do as a County Commissioner is to formally request for an extension of this public comment period, 
and request another public hearing here, 60 days out. I know there is a time limit on the temporary rule, 
but at this time of year that all the irrigators in the Upper Basin and all over the Klamath Basin are very, 
very busy. I talked to a number of them today and yesterday. They wanted to be here but there was no 
way they could physically be here because of crops, they have to get their crops in. They have thousands 
of acres of hay on the ground, the weather has been very uncertain. We have had some rain showers 
that are devastating to the hay producers. So they could not be here. They have a strong desire to be 
here and provide public comment, but the timing doesn’t allow that to happen. 

 
My comments on the proposed language of this, I find it very disturbing when you strike the word 
“surface” out of the proposed rule here, it is what to me seems to be a very strong and very deliberate 
attempt to change the use of surface water for human consumption and stock water to include 
groundwater, usage as being regulated under surface water statute. I don’t believe that’s appropriate. I 
don’t think there are statutes to back that up. It looks to me like they are trying to a backdoor 
methodology to regulate groundwater the same time they regulate surface water, which has never 
happened before. The only time I believe that’s ever happened was in a critical groundwater area 
designation. That is not present in Klamath County. I again find it very disheartening that our Oregon 
Water Resources Department has signed the settlement agreements that are in place, or trying to be  
put into place, all three of them, the KBRA, KHSA and the new Upper Basin Agreement. In those 
agreements, it says all signatories have to do everything they can and possible, and I paraphrase, to 
make sure these agreements go forward, including legislation and so forth. I think that puts the Oregon 
Water Resources Department at a very tenuous spot at best, where they are agreeing to support a 
direction before it is even legislated or passed by anybody. And that is what seems to be happening  
now, they are passing and pushing forward directions that support those agreements without what you 
might call due process, and again in this case, the irrigators haven’t had the chance to really be here to 
voice their concerns. The statutes I believe clearly draw distinctions between surface water and 
groundwater. These rules here and other ones that are in the wings, so to speak, that I have knowledge 
of, support the language in those agreements which ties groundwater and surface water together, 
changing Oregon statute. Or modifying it, however you want to term that. I find that extremely 
disheartening since I’ve been involved in these water issues since the adjudications first started. For 
decades and decades we’ve been told that groundwater and surface water is completely different, there 
is no correlation there. Many people drill wells with that assurance from Oregon Water Resources 
Department, they find out, gosh, it’s not true now. It was true back when they drilled their wells, but 
now it’s not. Obviously, groundwater will be regulated first, in most cases because it is going to have a 
very junior water right. That is going to devastate the entire economy of the Klamath Basin. It has a 
strong, strong potential, very definitely. I would say it’s more than a potential, but I would say a real 
threat to our economy here. As a Commissioner, I represent all the citizens of Klamath County and the 
citizens of Klamath County have time and time said again and again that they don’t want this kind of 
regulation, they don’t agree specifically with the documents that are being pushed by Oregon Water 
Resources Department. I am a product of that, to some extent, so every election has shown that by a 
gigantic margin. They don’t agree with this direction, the citizens don’t agree with that. Where that 
doesn’t mean their interpretation of the statute is correct, but I believe they are correct. I believe the 
direction that the Oregon Water Resources Department is going is not the right direction. I don’t think 
they have the statutory authority to do what they are doing. I think they need to be backed up, and have 
more public comments on the direction they are trying to go. The Klamath Basin is a very troubling area 
for water demands, there is no doubt about it. They talk about the water wars for a hundred years. 



That’s true. I’ve been part of a lot of those disagreements and things over the years. But the Klamath 
Basin can solve those problems here, not with all the help of all the federal agencies and environmental 
groups. That was proven back in 2005 when they had a tentative agreement signed in Greg Walden’s 
office. I think that’s where those agreements should be crafted, here locally, without all those numerous 
stakeholders that I had the unfortunate pleasure of meeting for a number of years with in Sacramento 
and Portland and Redding through the KBRA process. I wasn’t a party of the KHSA agreement process 
because I was excluded from those meetings a number of times because I refused to sign an addition 
confidentiality agreement. But more to the point here tonight is; I know we aren’t here to discuss all 
those agreements, but they are tied to this proposed rule-making modification, and that’s where I find, 
again this is very disheartening. I think we need to step back and think about what the Oregon Water 
Resources Department is actually trying to do here. It is going to devastate communities, complete 
communities. These are communities I represent. Yes, there are some in the communities that want to 
go this direction, but as a commissioner, by and large, by gigantic proportions, the citizens say “no”. 
And I talked to a number of the other Commissioners around the State of Oregon, and they are watching 
this very closely. Because they know that what happens here, could happen to them also. So I think there 
needs to be some time for other elected officials around the State of Oregon to be more involved in    
this and can have their input as well. So I guess that would be my comments. 

 
John Roberts: The question I have for you is, knowing the Ag schedule, you want the comment period 
open or another hearing in October, or something like that? 

 
Tom Mallams: That would be ideal, yes. I know this rule expires in 180 days. At the end of 180 day I 
think there could be an extension, I am assuming some of this.  And the irrigation season would be 
winding down, not necessarily in September, but October is a much better time frame for the irrigator 
to participate in the Hearing. And I think it would be very appropriate to have that opportunity, for the 
irrigators to do that, and for the rest of the community as well.  I mean this didn’t creep up on us 
overnight. But it was fairly short notice and I think there are a lot of citizens who would like to 
participate in this. 

 
John Roberts: OK.  Thank you very much. 

Tom Mallams: Thank you. 

John Roberts: Senator Doug Whitsett. 
 

Douglas Whitsett: My name is Doug Whitsett, I am a State Senator, representing this area. I reside at 
23131 North Poe Valley Road, Klamath Falls. I have several comments. ORS 536-750 is a statute related 
to drought declarations, recent water drought declarations statewide. And I really do need to have some 
clarification as to why we would be establishing a rule only for Klamath County no matter what auspice 
that rule would be promulgated. Why if it’s good for Klamath would it not be good for the rest of the 
State. 

 
I also share the other speakers’ concern regarding the incorporation of groundwater in this surface 
water regulation. As you know, the current law and regulations says that if the well is constructed 
between a quarter of a mile and mile from a surface water source, the proof of substantial and timely 
interference is borne by the State, before they can regulate. The state has created some groundwater 
models, and I am certainly not a model expert, but it would seem to me that those models have some 
suspicious holes in them. I would be very concerned, and I would be very interested to hear what the 



statistical confidence in those models are and how they achieved those, that statistical confidence. But 
by using those models, Mr. Commissioner, Mr. Chair, the Water Resources Department has uniquely 
changed the burden of proof from the State to the well owner. In testimony in the Capitol, the Water 
Resources Department Director and others, has stated that the Department is really unable to measure 
the effect of a single well, but they are confident that the effect, the accumulative effect that is 
demonstrated by the models, actually is measurable. So if you change the burden of proof to the well 
owner, and there is no way that the well owner can measure whether his well is causing the change or 
not, which is the testimony of the Water Resources Department, then you have really put a box around 
the well owner. There is no way he can defend his water right. 

 
So, those are some of my concerns, the final thing in the rule it says, that the water user shall ensure 
curtailment of water uses unrelated to the preference.  That also bothers me where you pushed, the 
Department is attempting to incorporate the regulation of groundwater in the surface water 
adjudication. This could be construed as an open ended threat if you used your well for anything besides 
watering your stock and your family, we will shut it down. Thank you. That is all I have to say. 

 
John Roberts:  OK. Thank you. Are there others that wish to share? 

Frank Hammerich:  I might as well throw my two cents worth in. 

John Roberts: OK. 
 

Frank Hammerich:  I’m Frank Hammerich from Langell Valley, and I am actually a manager of an 
irrigation district in Langell Valley. My main concern as Senator Whitsett said, is singling out Klamath 
County. I mean, there is absolutely no reason to extend this, make it a permanent rule for Klamath 
County. Everybody worried about domestic and livestock, yet somebody’s alfalfa field irrigation, they 
pull the plug all the time. I think we are looking at it at a wrong avenue. I think the Oregon Water 
Resources Department should say “OK, I think we can make a transfer between an irrigation deal to a 
municipal deal”. And of course, that’s a dollar and cents deal. Go with the value based deal and make it 
work, because just making it a junior right, pretty soon it will be Owens Alley again in L.A. There is no 
reason to give the cities a preference right to a priority date and the same as the cattle. And thats just 
my thoughts on the whole thing. That there is no reason to give them preferential treatment. There are 
other ways around it. Thank you. 

 
John Roberts: Thank you so much.  Other comments? OK. Thank you. At this point… 

Racquel Rancier: We will take a recess. We won’t close it until 7 o’clock. 

John Roberts: So if you want to hang around if someone else shows up, we will be open until 7. 
Otherwise I think I have heard everyone who is here. So this will be on the record, and we will get it put 
together and copies will be distributed within a week or two. 

 
Racquel Rancier: Comments will be available by the Commission meeting. 

John Roberts: Commission meeting will be August 21 and 22. 
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2nd Division 22 Klamath Rulemaking Hearing 
September 18, 2014 
Public Comment 

 
General Introduction 
John Roberts: Any final rules will be adopted by the Water Resources Commission.  I will not be 
responding to questions as my role here is to take public comment on the proposed rules. In addition to 
the opportunity to present oral comments at this hearing, anyone may submit written comments by 5 
PM on September 19, 2014, which is the close of the public comment period. Comments received after 
that time will not be reviewed or considered by the agency, unless the agency decides to extend the 
public comment period for everyone. 

 
The Department will review the public comments made during the public comment period, and a 
subsequent staff report will address issues raised by your comments. The WRC will review the staff 
report and consider whether or not to adopt these rules during a teleconference next week on 
September 25th at 10 AM. Additional information about the Commission meeting is available at the back 
of the room. 

 
Each person wishing to comment orally at this hearing should complete one of the registration cards 
located on the information table in back and bring it up to me. I will use those cards to call each person 
when it is his or her turn to testify. When I call your name, please come forward, state your name, and 
where you are from.  If you represent an organization, please identify the organization and remember to 
state your name. You may then present your comments. In order to ensure that everyone has an 
opportunity to comment on the rules, please provide comments that are germane to the rulemaking.  If 
you have written material to enter into the record, please say so and try to summarize it. Give me a copy 
of that material if you have not already submitted it to the agency. 

 
Please note the following: 

 
- Please turn off cell phones during this hearing. 
- Copies of the draft rules and the opportunity for public comment are provided on the table at 

the back of the room. If you have any questions about the rules, Racquel and Scott are in the 
back of the room to speak with you, outside. Are there any questions on how the hearing will be 
conducted? 

- I will begin the hearing in about 5 minutes. 
 
 

Formal Hearing 
The time is now 6:35.  This hearing is now in session and is being tape recorded to maintain a permanent 
record. My name is John Roberts, and I am the hearings officer. Today is September 18, 2014 and the 
time is 6:37. 

 
The purpose of this hearing is to provide an opportunity for public comment on proposed rules in OAR 
Chapter 690, Division 22 regarding preference for human consumption and stock water use in Klamath 
County during a Governor-declared drought. 



ORS 536.750 authorizes the Oregon Water Resources Commission, upon a gubernatorial declaration of 
drought, to grant preference for water use for human consumption and stock watering over other uses 
of water regardless of priority date. 

 
The purpose of this rule is to prioritize stock and human consumption uses of water, whenever there is a 
Governor-declared drought in Klamath County. Human consumption purposes include drinking, cooking 
and sanitation, which are essential to maintaining basic human health. Stock watering purposes includes 
the use of water for consumption by animals held in captivity as pets or for profit, a necessity for animal 
welfare. The rules would allow the continued use of water for stock watering and human consumption 
purposes by junior water right holders in Klamath County, who would otherwise be regulated off in 
order to meet the call of senior surface water rights in the Klamath Basin during a Governor-declared 
drought. 

 
In addition to presenting oral arguments at this hearing, anyone may submit written comments until 
5:00 pm on September 19, 2014, which is the close of the public comment period. If you want to submit 
written comments, send comments to Joshua Spansail at Oregon Water Resources Department, 725 
Summer St. NE, Suite A, Salem, OR 97301, or fax comments to 503-986-0903 attention rule coordinator, 
or email comments to rule.coordinator@wrd.state.or.us. We can have that information available in the 
back of the room. 

 
Comments received after 5:00 pm, September 19, 2014, will not be reviewed or considered by the 
agency unless the agency decides to extend the public comment period for everyone. We have a fair 
amount of people wishing to testify, so I hope that you would keep your comments as succinct as 
possible. Again, you can submit comments until the end of the comment period. 

 
I will begin taking comments now.  First is Andrea Rabe. 

 
Andrea Rabe: My name is Andrea Rabe, and I’m with Rabe Consulting.  I appreciate you taking the time 
to hear our comments.  I am in support of the proposed rule change. It is important for the community 
to have the rule change to allow for human consumption and livestock watering without having to 
continually go back through the administrative process with the Governor’s Office.  We all understand 
that bureaucracy takes time to move, but unfortunately people and cows need to drink every day.  It is 
important to have these rules in place so that we can continue with the necessities of livestock and 
drinking water without having to wade through the time-consuming bureaucracy. 

 
John Roberts: Thank you. Garrett Roseberry. 

 
Garret Roseberry: Thank you, my name is Garrett Roseberry, I’m a rancher in Bly, Oregon. I’m in favor of 
the drought rule modification.  Without the rule change there would be a negative impact on business 
owners, homeowners, municipalities, and landowners. It is very apparent that Klamath County is not 
equipped to handle a short-term or long-term drought.  Our communities are very diversified, and if we 
have the time we will find ways to mitigate drought, and mitigate the other issues that have come to 
light in the last two years. This rule change allows the time needed to move forward in a positive 
direction and develop the tools needed to deal with drought. I appreciate the time to talk. 

 
John Roberts: Thank you. Frank Hammerich. 
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Frank Hammerich:  I’m Frank Hammerich.  I am opposed to the rule change. I believe there are plenty of 
statutory regulations in place to make it go. Exempting groundwater for livestock use?  It’s already 
exempt. As far as the city goes, it’s a big problem, but I think it can be addressed in other ways. 
Alternate sources, I mean right now the groundwater rules are within a quarter mile. The administrative 
rules we’ve moved it to a mile for interference with surface water.  I believe this is an unnecessary rule. 
Like you said, other basins have been adjudicated for 80-100 years and they addressed this problem in 
way better ways than this. We run livestock, it’s an interesting deal.  You get 180 days.  If there’s no 
surface water available for 180 days, they’re not eating anything anyways.  They get exempt use for the 
first 180 days, and there’s no reason to make it any longer. 

 
John Roberts:  Thank you. Larry Nicholson. 

 
Larry Nicholson: Hello, my name is Larry Nicholson, and I’m an Upper Basin landowner.  I was also a part 
of the negotiating team for the Upper Basin water settlement. I am In support of the rule change.  I 
think ranchers are trying to get a handle on all of this slowly.  Pulling this temporary rule change right 
now would be devastating to many folks. Many ranchers applied for subsistence through the NRCS to 
get wells subsidized and nothing has been approved yet. In the long run we will be self-sustaining, but 
we need time to get these things done. Kind of like our settlement gives us time to get things done. 

 
John Roberts: Thank you. William Adams 

 
William Adams: William Adams, City of Klamath Falls City Counselor.  I’m not going to talk about what I 
was initially going to talk about tonight, because I don’t know that it makes sense, and I’m not sure I 
totally understand this.  I’m opposed to the rule change.  I’m concerned that this rule change will make  
it more difficult for our water department to operate. You’re going to turn us into the water police. We 
supply water to a number of different things that aren’t considered domestic use.  We provide water for 
industry, golf courses, parks and recreation, our swimming pool, and other things like that that may not 
be considered a proper use for domestic purposes.  It will be incredibly difficult for us to go out and 
monitor this. Most of our water comes out of the Conger Wellfield which isn’t a big problem right now 
because the lower lake isn’t regulated, but if things continue the way they are and they do something on 
the lower lake as well, we’re going to have a real problem. What really gets me is that we’re asked to 
curtail water in two of our wells while KID, who made the call on water this year, is still providing water 
for irrigation in the south suburbs. I really have a problem with them doing that and other people in the 
Ag business not getting water. I have a real problem with the way KID operates, and my having to pay 
dues to them. 

 
John Roberts: Thank you. Linda Long. 

 
Linda Long:  I’m Linda Long.  I’m from the Upper Basin.  I’m Chairman of Modoc Point Irrigation District 
for one thing. Our district is very much in need of water after September 27th because the cattle stay 
around up until December. We’re in need of that water to continue.  There is no other way to get water 
in the Upper Basin.  I also have Crater Lake Realty. I do a lot of rural agricultural real estate. In going 
around the whole basin, the stock water is very important to this community, especially the Upper Basin.  
It is critical for our communities as a whole to support this rule change. I believe it is critical to 



our communities, our agricultural base, and our farmland. A lot of the farmland is grazed after the crops 
are taken off, and that isn’t an option if there isn’t stock water. 

John Roberts: Thank you very much. Tom Mallams. 
 

Tom Mallams: Thank you for having this 2nd hearing.  I really appreciate that and so do the citizens. My 
name is Tom Mallams, I am a member of the Board of Klamath County Commissioners. I am also a small 
time irrigator.  I want to make sure you know that. I do have a small land that we irrigate with 
groundwater and surface water both. I would like to read Representative Whitsett’s statement who 
could not be here today (Rep. Whitsett’s statement delivered to OWRD and available in Appendix 6).  As 
a Commissioner, I gave testimony at the last hearing and I find this a little reminiscent of that. As I 
mentioned, changing the format of this hearing tonight and not having any advance knowledge of that. I 
specifically had people ask me if they could ask questions, and I specifically told them no. I told them the 
hearing is only to provide testimony, and they specifically told me they wouldn’t come if they couldn’t 
ask questions.  I appreciate having the 2nd hearing, but I would have liked to know that there would      
be a Q & A segment beforehand.  It was incorrect not to notify people of that. At first, this whole       
idea looked appealing. Who doesn’t want to keep water for stock and for domestic use? But, is this 
really needed? There are already exemptions for stock water. Each well has a 15,000 gallon per day 
ability to be used for stock water and domestic purposes. They will be drilling more wells which will 
further eliminate the problem. I understand the issue for the cattlemen because this rule will sunset on 
September 27th, and I really take exception to that.  In 2013 and 2014, as a Commissioner, we were 
lobbied by OWRD and the Governor’s office to declare a drought early with the idea that there would be 
economic incentives for irrigator’s. Had we declared drought at a normal time, we wouldn’t be in this 
position. Had we waited a little longer, we wouldn’t be in this position.  Had we applied on a normal 
basis, we would have another 30 to 60 days without being shut off. I think there were background 
motives from OWRD and the Governor’s office that I take exception to.  There were no economic 
benefits for the Upper Basin irrigators to speak of. Nothing materialized.  I mentioned to staff that I’ve 
never seen OWRD and the Governor’s Office work that fast to get this approved and get the timestamp 
on it to allow it to sunset in the middle of our season. Also, it is problematic that this rule only applies to 
Klamath County. Why is Klamath County being singled out when Jackson County right next door hasn’t 
had a study done yet? Jackson County has been adjudicated for years whereas we just had the 
adjudication for Klamath County. As soon as the Klamath was adjudicated they got this modeling 
program out there which is very debatable as to whether it has any veracity at all.   Why is Klamath 
County at the top of the list when the Rogue Valley still hasn’t been done? That’s a case where that 
groundwater study puts the burden on those groundwater pumpers if they’re going to be in conjunction 
with the surface water regulations. I believe this is very onerous and very improper, as you heard in 
Representative Whitsett’s comments.  Another issue I have personally, and Tom Paul did come to my 
office today, I appreciated that visit, it was unannounced but I did appreciate it.  Interesting that one of 
the first things he says is the agenda has been changed for tonight, so we didn’t start off on a good note, 
but I did appreciate the visit. In 2013, Tom Paul, Phil Ward, Richard Whitman, and Douglas Woodcock 
were all in my office and they gave a solemn promise that they would be in constant contact with the 
Commissioners as these things developed over time. How many times have I had contact with you in my 



office? Twice maybe.  That is not constant contact.  I have only received a couple emails from Richard 
Whitman. That is not constant contact. I find that extremely disturbing.  We are the elected body of all 
the citizens here. We represent all the citizens, and that’s on all sides of the issue, whether they’re 
tribal members, upper basin irrigators, pro-settlement, against settlement, all of them. The simple 
solution to all of this is don’t apply for a drought permit early on like we were encouraged to do.  I would 
like these rules to sunset at the first of the year.  That would solve that problem, too. The Governor’s 
drought declaration sunsets on December 31st, so these rules could be extended to the 31st and we 
wouldn’t have this crunch time right now again. Again, this is what I think is nothing more than trying to 
put pressure on everyone to agree to a settlement that is very iffy and lacks a lot of support.  Granted, 
there is a lot of support, some of my friends and neighbors are supporting it, and I’m not going to 
criticize them one bit because they have been pushed into a corner with a gun to their head in my 
opinion by OWRD and the Federal Government.  I am extremely dissatisfied with the process going 
forward. I think it has had an agenda from the very beginning.  Anyone that has been involved with this, 
and a lot of these people behind me have been involved for a number of years, find it onerous that our 
own government, especially OWRD, are basically trying to put us out of business, in my opinion.  OWRD 
in the past has been a champion for irrigated agriculture, but now I think they are our worst enemies. 
That is very disheartening. That is nothing personal to the individual staff people, but I find it very 
disheartening that that is what it has come down to. I do appreciate you having this 2nd hearing and the 
extended comment period.  For future reference, if you are going to have a question and answer 
session, please notify us in advance. 

 
John Roberts: OK, Brandon Topham. 

 
Brandon Topham:  Brandan Topham, I’m representing myself. I’m opposed to the rule change. It is an 
unneeded rule.  No other county has it, why do we need it? If you’re going to do this rule change, do it 
to the whole state.  It seems to me that you have singled out Klamath County.  You are picking on us 
because we have limited financial means. You’re setting the precedent here to eventually apply it to the 
whole state and shut everyone down. Anyway, I look at it as an unneeded rule.  If it’s good for us, make 
it good for everybody. Near as I can tell, this will only help two things this year. It will help the Modoc 
Irrigation District. I don’t really know how it helps them, but they seem to think it will. The other one is 
the city. They do have a problem there, but it sounds like this would just make their lives even more 
difficult than it already is, so just leave it alone and look the other way.  You guys are already ignoring a 
lot of things that shouldn’t be ignored, you can ignore a few things that should be ignored. 

 
John Roberts: Thank you. Joanna Lyons-Antley. 

 
Joanna Lyons-Antley: My name is Joanna Lyons-Antley and I am the city attorney for the city of Klamath 
Falls.  First of all, I want to say thank you. I know I had the opportunity to speak at the last hearing and 
at that point it had only been a couple hours since I had gotten the notice. At that time, my initial 
reaction was negative, because we simply did not understand the intent of the rule.  The City 
appreciates that this rule change will benefit us. We understand that without this rule, the two wells 
that we have that have shown to substantially interfere with Upper Klamath Lake would not be able to 
be used, at least according to OWRD.  As a city, we are looking into that ourselves, but as it stands now 



we would not be able to use it for domestic uses but for human consumption uses, which I know has 
been pretty confusing.  I think that one of the concerns I have, and the city has already submitted two 
different comments. The first was that we were adamantly opposed to the rules. After we submitted 
those comments, we had the Director come to explain the rules to us. We submitted a second round of 
comments that asked for clarification of the merging of surface and ground water. Clarification in the 
rules about this is our main concern. I think we can make it clear it is only when those items are 
regulated. I know that is what you had spoken with us about. The city is most concerned with the 
Conger wellfield. This is the main source of water for the city.  Of course this is not one of the wells that 
has not been regulated this year, but we did not know whether this wellfield would be regulated, so we 
were opposed to this.  We still have concerns, and I think having us on the Rules Committee would be 
tremendously helpful.  I also think it would be appropriate to have a sunset at the beginning of the year 
due to the negative sentiment you’ve heard. 

Tom Paul: Mr. Chair, if I could for clarification, Joanna indicated temporary rule. Are you saying adopt 
the rule as written with a sunset? Because terminology wise we have a temporary rule right now. 

Joanna:  Correct.  So what I understood these comments to mean is that it would no longer be a 
permanent rule, but the language as adopted would sunset in December of 2014, in addition with the 
clarification that the city has suggested just to clarify that ground and surface water is only when it is 
regulated. 

 
Tom Paul: OK, thank you. 

 
John Roberts: Ok, Virginia Topham. 

 
Virginia Topham: My name is Virginia Topham, and my family owns and operates the Flying T Ranch in 
Sprague River. I would like to know why the proposed changes target Klamath County.  Why do you 
have a vendetta against us?  I am opposed to the proposed rule. I don’t think you should be targeting 
Klamath County. Please limit the proposed rules to surface water only. Withdraw the proposed rules 
and seek specific legislative approval before issuing rules that merge the legal authority of surface and 
ground water rights during periods of severe drought. OWRD continues to shut off groundwater and 
surface water at the same time without verifiable proof of interference. OWRD’s only proof is a faulty 
computer model that agrees with OWRD’s assumption of the connection of groundwater and surface 
water. I demand that the OWRD return to verifiable science driven rules and return a degree of 
common sense back into the state agency. 

 
John Roberts: OK, Luther Horsely. 

 
Luther Horsely: Mr. Chairman, my name is Luther Horsely.  I’m a farmer/rancher in the lower lake, 
Midland area.  I have no opinion for or against this rule change.  I’m here to speak to the well-being of 
the cattle that are going to drink the water you are allocating for stock use.  When OWRD allocates an 
amount for stock use they should take into account the soil composition and topography rather than a 
set amount per cow.  I’m speaking specifically about Klamath Drainage District last summer when our 
water diversion point was shut off from the Klamath River. We got 4 or 5 cfs for stock water on 27,000 



acres and that was just setting up a scenario for a wreck.  When you have cattle drinking out of a ditch 
and that ditch gets shut off, the cattle will go down there and get mired in the mud. This causes many 
problems. The cow can die in the ditch, you’ll stretch her spine out getting her out of the ditch and 
you’ll have to put her down, or you’ll get her out of the ditch and she’ll be mad as hell and dent the hell 
out of your pickup.  I think you need to take into account how the stock have to get a drink. If they’re 
used to going to a ditch and it is dewatered, you’re going to cause something that the people for the 
ethical treatment of animals wouldn’t like and as a stock owner I would never do to my cattle. Thank 
you. 

 
John Roberts: Thank you. Trish Syler. 

 
Trish Syler: Trish Syler, Klamath Falls City Counselor. I’m following up from our earlier question and 
answer session. I ask the Commission to limit the number of continued temporary rules and expedite 
the process by which permanent rules are put in place. Temporary rules do not give anyone that would 
be affected by these rules any certainty. In addition, I would ask that our city attorney, Joanna Lyons- 
Antley, be appointed as a member of the committee that will be making this ruling in addition to our 
Director of Public Works, Mark Wilred. I think those two individuals would very well represent the 
needs of Klamath Falls. 

 
John Roberts: OK, Scott Fenters. 

 
Scott Fenters – OK, my name is Scott Fenters, the first way I’ll introduce myself is as a Board Member of 
Klamath/Lake County Farm Bureau. I have a statement they want me to read for them (See 
Klamath/Lake County Farm Bureau written statement in Appendix 6).  Now, I will reintroduce Scott 
Fenters, potato grower.  I am not saying I am for or against the rule, but my concern is that the rule 
doesn’t say you can’t shut other people on the aquifer off in order to allow for human consumption and 
stockwater. 

John Roberts: Thank you so much.  OK, I have called everyone that has turned in a slip.  Is there anyone 
else that wishes to comment at this point? OK, thank you for coming and providing us with your 
comments. The hearing is adjourned at 7:16. 
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Oregon Water Resources Department Announces Extension of Public Comment Deadline and 
Scheduling of Second Public Hearing on Drought Rules for Klamath County 

 
Under Oregon Law, the Water Resources Commission may grant a preference to water rights for stock 
water and human consumption, when the Governor declares a drought emergency in an area. This 
preference means that holders of water rights for stock water and human consumption uses – that 
would otherwise be shut off during a call by a senior water user – would be allowed to continue use of 
that water for those purposes.  Before the preference can take effect in an area, the Commission must 
adopt rules granting the preference in the region. 

 
In 2013, and again in 2014, the Governor declared a drought emergency in Klamath County. In order to 
assure that animals would have access to water for drinking, and that people would have access to 
water for drinking, cooking, and sanitation, the Water Resources Commission adopted temporary rules 
in 2013, and yet again in 2014. The temporary rules allowed water rights for stock and human 
consumption to receive a preference, so that these types of uses would not be regulated off upon 
receipt of a call by a senior water user.  Stock water and water for human consumption are often 
included together with irrigation in older water rights. Human consumption use is included within 
municipal water right uses. 

 
The existing rules are temporary and can only be in effect for 180 days, expiring September 27, 2014. 
The temporary rules cannot be extended without undertaking the rulemaking process for permanent 
rules.  Therefore, the Department began the permanent rulemaking process in July, holding a public 
hearing in Klamath Falls on July 24th and accepting public comments. 

 
In reviewing the feedback received, the Department believes that there are misconceptions about this 
rule.  The rule does not address, impact, or modify how the department determines whether 
groundwater and surface water are connected for the purposes of regulation. It does not define how 
the Department proves that a well substantially interferes with surface water. These topics are to be 
the subject of a future rulemaking as required by the Upper Klamath Comprehensive Agreement, but 
are not addressed by these rules. 

 
These rules specifically pertain to providing water for human consumption and stock during a drought 
for those water rights that would have otherwise been regulated off were these rules not in place.  This 
means that during a Governor’s declared drought, water rights that include human consumption and 
stock water uses – that are being regulated to satisfy senior water right holders – may continue those 
uses when other types of uses under the water right are regulated off. For example, without these 
rules, a water right that includes the uses of irrigation, human consumption, and stock would be 
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regulated off to satisfy a valid call by a senior water right holder. With these rules in place, water used 
under the water right for the purposes of human consumption, as well as for stock water would not be 
regulated off during the Governor’s drought declaration. 

 
The Department received feedback that additional notice should be provided to the community and that 
the public comment period should be extended to provide the opportunity for further comment. The 
Department values public input in the rulemaking process. As a result, the Department is undertaking 
efforts to further engage the community in the rulemaking process, so that the Department can 
understand the full spectrum of opinions about the rules. 

 
The Department is extending the public comment deadline to September 19, 2014.  It will also hold 
another public hearing to accept public comment on the proposed rules on September 18, 2014.  The 
hearing will be held at the Oregon Institute of Technology from 6:00 pm-7:00 pm in the Mt. Mazama 
Room. 

 
The Department requests that individuals interested in these rules provide comment. Further 
information about the rules is available on the Department’s website. 

 
Frequently Asked Questions 

 

Why does this apply only in Klamath County? 
Other areas of the state have had a long history of regulation under the doctrine of prior appropriation. 
Other basins across the state, therefore, already have infrastructure and systems in place to address 
human consumption and stock water needs during a call by senior users. The Klamath Basin is unique in 
that regulation began for the first time in 2013 in most of the basin, as a result of the completion of the 
first phase of the Klamath Adjudication. This meant that senior pre-1909 water users could begin to 
request enforcement of their water rights. In the Klamath Basin, stock owners and cities have not been 
faced with regulation in the past and drought has exacerbated the potential for impacts. Therefore, 
systems are not fully in place to ensure that both people and stock have access to water outside of 
systems used under their existing water rights. 

 
Does this rule change how groundwater is regulated? 
In reviewing the feedback received, the Department believes that there are misconceptions about the 
effects of this rule. This rulemaking process does not address, impact or modify how the department 
determines whether groundwater and surface water are connected for the purposes of regulation. It 
does not define how the Department determines that a well substantially interferes with surface water. 
These topics are to be the subject of a future rulemaking as required by the Upper Klamath 
Comprehensive Agreement. This is not the objective of this particular rulemaking, which specifically 
pertains to providing water for human consumption and stock during a drought for those water rights 
that would have otherwise been regulated off. 

 
Why doesn’t the Commission provide a preference to other types of uses? 
The Oregon Legislature, recognizing the potential impacts to human and animal welfare during a 
drought, authorized the Commission, pursuant to a declaration by the Governor that a severe, 
continuing drought exists, to grant a temporary preference to water rights for human consumption or 
stock watering use over other water uses regardless of priority date (see ORS 536.750(1)(c)). The 
Department has no authority to grant a preference to other uses or rights. Its authority is limited to 
human consumption and stock water. 
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What uses are included in human consumption and stock water? 
“Human Consumption," as defined in the rules, means the use of water for the purposes of drinking, 
cooking, and sanitation. “Stock Watering,” as defined in the rules, means the use of water for 
consumption by domesticated animals and wild animals held in captivity as pets or for profit. 

 
Why can’t the Department just extend the temporary rules and consider this later? 
The existing rules are temporary and can only be in effect for 180 days, expiring September 27, 2014. 
The temporary rules cannot be extended without undertaking the rulemaking process for permanent 
rules – even if the Department decides to only make these rules effective through the end of the year. 
Therefore, the Department plans to call a Water Resources Commission meeting at the end of 
September to consider adoption of these rules. 

 
In addition, instead of making this a permanent rule, the Department is considering having these rules in 
effect through December 2014. This will allow the Department and community to further assess 
solutions to water needs and determine whether these rules are needed in future years. Public 
comment will assist the department in determining whether these rules should sunset at the end of the 
year. 

 

# # # 
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OREGON ADMINISTRATIVE RULES 

WATER RESOURCES DEPARTMENT 
CHAPTER 690 
DIVISION 22 

EMERGENCY WATER PROVISIONS – KLAMATH COUNTY 
 
 
 

690-022-0020 
Purpose and Statutory Authority 

(1) The purpose of these rules is to implement ORS 536.750(1)(c), which  authorizes the Commission, 
pursuant to a gubernatorial declaration that a severe, continuing drought exists, to grant a temporary 
preference to water rights for human consumption or stock watering use over other water uses 
regardless of priority date. These rules address an immediate threat to the health and welfare of the 
people of Oregon that would otherwise occur if regulation of senior water rights in Klamath County 
curtailed or prohibited use of surface water for human consumption and stock watering as defined in 
these rules. 

(2)Executive Order No. 14 – 01: Determination of a State of Drought Emergency in Harney, Klamath, 
Lake and Malheur Counties Due to Drought and Low Water Conditions, was signed by Governor 
John A. Kitzhaber, M.D., on February 13, 2014. 

(3)These rules become effective on April 1, 2014 and will remain in effect for 180 days from the 
effective date or for the term of Oregon Governor Kitzhaber’s Executive Order No. 14 – 01, 
whichever is shorter. 

(2) These rules become applicable upon declaration by the Governor of a severe, continuing drought in 
Klamath County. During the effective time period of a drought declaration under ORS 536.740 in 
Klamath County, the Commission grants a preference of use for water rights for human consumption 
and/or stock watering as provided in this rule. The temporary preference of use shall only apply to 
Klamath County and shall remain in effect only during the effective time period of the Governor’s 
drought declaration in Klamath County. 

 

Stat. Auth.: ORS 536.025; 536.027; 536.750 
Stats. Implemented: ORS 536.750 

 
 
 

690-022-0025 
Definitions 
TheUnless the context requires otherwise, the words and phrases used in Division 22 have the following 
meaning: 

(1) “Commission” means the Oregon Water Resources Commission. 
(2) “Department” means the Oregon Water Resources Department. 
(3) "Human Consumption" means the use of water for the purposes of drinking, cooking, and sanitation. 
(4) “Stock Watering Use” means the use of water for consumption by domesticated animals and wild 

animals held in captivity as pets or for profit. 
 

Stat. Auth.: ORS 536.025; 536.027; 536.750 
Stats. Implemented: ORS 536.750 
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690-022-0030 
Applicability and Preference 
NotwithstandingDuring the effective period of a drought declaration under ORS 536.740 in Klamath 
County, and notwithstanding any provision of Oregon Administrative Rules Division 690 to the contrary, 
the Commission grants a temporary preference for human consumption and/or stock watering as follows: 

(1) TheseThe preference described in these rules applyapplies only to the diversion or use of surface 
water within Klamath County. 

(2) Uses of surface water for human consumption and stock watering, to the extent authorized under a 
water right certificate, permit, decree, or findings of fact and order of determination issued in an 
adjudication subject to ORS Chapter 539, are granted a preference over all other water uses 
regardless of the priority date of the underlying water right. 

(3) The Department will regulate water rights in Klamath County in accordance with the preference for 
water rights for human consumption and stock watering use granted in as provided in subsection (2) 
of this section. 
690-022-0030 (2) of these rules. 

(4) Political subdivisionsWater right holders exercising the human consumption or stock water 
preferences established in this rule shall assure curtailment of water uses unrelated to the preference  
consistent with this rule. 

 

Stat. Auth.: ORS 536.025; 536.027; 536.750 
Stats. Implemented: ORS 536.750 

1  
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