
 

 

 

 

 

MEMORANDUM 

 

TO:  Water Resources Commission 

 

FROM: Thomas M. Byler, Director 

 

SUBJECT:  Agenda Item C, November 19, 2015 

Water Resources Commission Meeting 

 

Status of Reservations and Adoption of Temporary Rules 

 

I. Introduction: 

 

On September 15, 2015, the Department received applications from the Oregon Department of 

Agriculture to extend the South Fork Burnt River, North Fork Burnt River, and Burnt River 

Subbasin reservations.  At the August 22, 2014, Commission meeting, staff presented 

information on the process for extending reservations of water for future economic development 

based on the Department’s Division 79 rules.  Since then, staff have determined that the rules are 

outdated; therefore, the Commission will be asked to adopt temporary rules that will establish the 

process for considering the applications received in September 2015 to extend the Burnt River 

Reservations.  

 

II. Background 
 

In 1987, the Legislature authorized the establishment of instream water rights, and the 

reservation of water for future economic development.  A reservation sets aside unappropriated 

water for future economic development.  A reservation is not the same thing as a water right 

application or permit. For example, approval of a reservation does not mean that any future water 

right application will be approved, or that a reservoir may be constructed.  Water users wishing 

to appropriate reserved water must submit a water right application to the Department.  The 

Department would then review that water right application based on the applicable public 

interest review standards. 

 

Process History 

 

The Commission established rules in 1988 (Division 77), which required reservations to undergo 

a contested case hearing to determine if the reservation met the public interest factors in ORS 

537.170, followed by rulemaking of the Commission to amend the basin program.   

 

In an attempt to streamline the process, the Commission revised the reservations rules in 1992 

(renumbered to Division 79), which stated that reservations would be established through a 
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contested case hearing under ORS 537.170, followed by an order of the commission. These 

Division 79 rules also provided that reservations would expire after 20 years, unless extended by 

the Commission.  Pursuant to the rules, the extensions would follow the same process as a new 

reservation, but would keep the priority date of the original reservation.   

 

The 1991 South Fork Burnt River request was the first application for a reservation; however, a 

final decision was delayed after unsuccessful attempts were made to conduct the process 

established in the Division 79 rules.  Legislation was proposed in 1995, codified in ORS 537.249 

which gave applicants that submitted requests prior to July 5, 1995, the opportunity to choose to: 

(1) undertake a public interest review and hearing under ORS 537.170 followed by an Order of 

the Commission; (2) have the application processed as a permit; or (3) establish the reservation 

through rulemaking.  The Legislature waived the requirement for a public interest review and 

contested case proceeding under ORS 537.170 for applications submitted prior to July 5, 1995 if 

they were adopted by rule.   

 

After a workgroup was conducted to further study reservations, the Legislature in 1997 amended 

the reservations statutes (ORS 537.356 and 537.358), indicating that new reservations would be 

established by rule, but would be subject to the public interest factors in ORS 537.170.  The 

Division 79 rules were last amended in 1993 and were never updated to reflect the new processes 

in statute.  It appears that the decision to not update the rules, was based on the fact that 

applications could be proceed utilizing the Division 79 process if the applicant did not choose the 

other options provided by the 1995 legislation.     
 

Current Status 

 

Previous reservation requests by the Oregon Department of Agriculture (ODA), resulted in the 

adoption of reservations in five basin plans.  The three Burnt River reservations are the first that 

are set to expire.  On September 15, 2015, the Department received applications from the 

Department of Agriculture, seeking to extend the three Burnt River reservations, which will 

automatically sunset on March 8, 2016, unless extended in rule by the Commission. This is the 

first time the Commission has had to consider a request to extend a reservation. 

 

The existing Division 79 rules direct the Department to review extensions pursuant to all of the 

requirements in rule for initial reservations; however, the existing rules are inconsistent with the 

changes made to statute, and it is unclear to what extent they were relied upon even when the 

reservations were first adopted.  Therefore, the rules need to be updated in order to establish the 

process for the pending extension applications.    

Next Steps 

Permanent rulemaking processes involve several steps and typically require a minimum of 4-5 

months to complete.  To address the need to extend the Burnt River reservation, the Commission 

will need to consider three rulemaking actions.  The first rulemaking is the temporary 

rulemaking that will amend the Division 79 rules to allow processing of the currently-pending 
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reservation extension requests.  The second rulemaking (which may only occur after the 

temporary rulemaking to amend Division 79) will require an amendment to Division 509, the 

Powder Basin Program, in order to extend the Burnt River reservations.  The third rulemaking 

will involve amending the Division 79 rules to address the inconsistencies with current statutes 

through a permanent rulemaking process.   

If the Commission conducted an amendment of Division 79 only through permanent rules and 

then conducted a permanent rulemaking process to amend Division 509 (the Powder Basin 

Program)  the two rulemaking processes  would require 8-10 months and could only be  

completed well after the March 2016 expiration date  for the current Burnt River reservation  

As a result, the Commission will need to adopt temporary rules to address the pending requests 

to extend the Burnt River Reservations, while permanent rules are developed to establish the 

process for considering future extensions.  A rules advisory committee has or will consult on all 

three rulemakings: the Division 79 temporary rules; the permanent Division 79 rules; and the 

Division 509 Powder Basin Program rules, which would be amended if the Burnt River 

reservations are extended.  The goal is to have both permanent rulemakings before the 

Commission in February.  

III. Discussion: Process and Public Comment on Temporary Rules 

In developing temporary rules, the Department is not required to consult with a rules advisory 

committee or to provide an opportunity for public comment.  However, the Department believes 

that better policies are developed when the Department engages with stakeholders and the public 

on rulemaking activities.  Therefore, the Department consulted with a rules advisory committee 

(RAC), in which members provided feedback on the rules, but the RAC was not asked to reach 

consensus.  For the temporary rules, the final meeting of the RAC was on November 10, 2015.  

The Department then announced the opening of a public comment period at the end of the day on 

November 12, accepting comments through November 16.  

Excerpts of the public comments and the Department’s responses are provided in Attachment 1.  

Copies of the public comments are included in Attachment 2.  Changes made to the rules after 

the public comment period are shown in Attachment 3.     

Given that the Burnt River Reservations are set to expire in March 2016, there is a need to 

develop temporary rules to clarify the process for extending reservations. Based on a review of 

the Division 509 rules, the Division 79 rules, the history around reservations, and applicable 

statutes and rules, the Department has identified a process to consider extensions.  

These proposed final temporary rules in Attachment 4 do the following: 

1. Establishes procedures to consider the pending requests to extend the Burnt River 

Reservation. They do not establish procedures for other reservations.  The Department 

will work with the RAC to discuss permanent rules that will apply to all extensions for 

future reservations. 
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2. Continues the practice of approving extensions on reservations for up to 20 years. 

3. Retains the information requirements in the application to request an extension.  (The 

applications have already been submitted to the Department.) 

4. Clarifies that the extension will also be conducted via a basin program rulemaking.  This 

is consistent with how the reservations were originally established. 

5. Follows public comment and hearing procedures as required by the Administrative 

Procedures Act, the Department’s Basin Program statutes, and the Department’s model 

rulemaking rules.    

6. Requires a public comment period and notification for land use coordination purposes. 

7. Consistent with the process for conducting a basin program rulemaking, the Commission 

will consider information in the application, comments received, and information from 

the Department. 

8. The Commission will extend the reservation unless it is no longer consistent with the 

state water resources policies in ORS 536.310, as well as the Department’s rules.  These 

reservations were determined to be consistent when originally established.   

 

IV. Conclusion 

After discovering the issues with the process, as outlined above, the Department has 

determined that a temporary rulemaking followed by two permanent rulemakings is the only 

way to proceed if it wants to assure that the Burnt River reservations do not expire before the 

Commission has an opportunity to consider the Department of Agriculture’s extension 

request.  The Department has consulted with stakeholders about the temporary rules through 

a rules advisory committee and has further provided an opportunity for public comment to 

the extent possible.  The Department will begin work to develop permanent rules to amend 

Division 79, but in the meantime the above-outlined process is necessary to address the 

immediate needs to consider the extensions of the Burnt River Reservations. 

 

V. Alternatives 

The Commission may consider the following alternatives: 

1. Adopt the proposed rules in Attachment 4. 

2. Adopt the proposed rules as modified by the Commission. 

3. Not adopt the rules and provide the Department with further direction.  

 

VI. Director’s Recommendations 

The Department appreciates the efforts of stakeholders and the public to assist the Department in 

this matter under tight timelines.  The Director recommends Alternative #1 to adopt the proposed 

temporary rules.   
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Attachments: 

Attachment 1 – Excerpts of Comments and Department Responses 

Attachment 2 – Public Comments 

Attachment 3 – Changes made to public comment draft of proposed rules 

Attachment 4 – Proposed Final Rules 

 

Racquel Rancier  

503-986-0828 
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Excerpts of Public Comments and Department Responses 

Division 79 Temporary Rules 

November 19, 2015 

 

The Department grouped public comments based on issue area themes.  Issues are in bold italics.  

Commenters are identified with an underline before their comments. Italics are the Department’s 

responses. 

Issue: Expressed support and need for extending Burnt River Reservations. 

See comment letters from Wes Morgan - Burnt River Irrigation District, Oregon Farm 

Bureau/Burnt River Irrigation District, League of Oregon Cities/Special Districts 

Association, Oregon Water Resources Congress, Pat and Anna Sullivan, Oregon Farm 

Bureau/Burnt River Irrigation District. 

 

Department’s Response: These temporary rules establish the process for considering the 

pending applications to extend the Burnt River Reservations.  The Commission will 

determine whether to extend the reservations at its February 2016 meeting.  

Issues: Change “may” extend to “shall” extend.  

Waterwatch of Oregon – “May vs. Shall: We strongly support the use of the word ‘may’ 

in the proposed review, as suggested in the draft rule. We would oppose the use of the 

word ‘shall’. The WRC should retain discretion on this matter… In the RAC meetings a 

number of agricultural and/or irrigation groups equated reservations to instream water 

rights as a reason to greatly narrow the process that applies to extensions of reservations. 

Reservations are not water rights, thus this comparison is misplaced.  The Commission is 

not being asked to review storage rights that have already been granted. That would be a 

different matter altogether. If reservation extensions are to move forward, we believe the 

Commission should hold broad authority to review, condition and make a final decision 

on any extensions.” 

 

Oregon Water Resources Congress – “While we appreciate the effort in drafting the 

temporary rules under such a short timeframe, as drafted the rules do not completely 

reflect the importance of the program and would allow for an overly subjective approach 

to approving an extension of a reservation. A slight language change would better clarify 

that the Water Resources Commission (WRC) will rely on the presumption that there 

shall be an extension so long as the reservation remains consistent with the program and 

rules of the Commission. While the rules before the Commission are temporary and apply 

only to the Burnt River reservation, it would be beneficial to have clear language to use 

as the basis for the upcoming permanent rulemaking process for extending agricultural 

reservations…[see original letter with additional comments on this issue]… The 

inclusion of the word “shall” rather than the current proposed term “may,” provides 

greater consistency with the original legislative intent that these reservations remain until 

such time they are needed for economic development, and also provides some certainty 

for a potential applicant to rely on possibility of the reservation of water as a component 

of a water project. As you are aware, the development of a water storage project takes 

years and if the reservation of water is nearing a point where it will be up for an 
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extension, infusing uncertainty that the Commission may not extend the reservation could 

derail a potentially beneficial project from being funded or moving to the next phase of 

feasibility.”  

 

Baker County Farm Bureau – “Given that the reservations were intended to protect and 

make water available for future economic growth, we think that it is essential that the 

process for extending these reservations is streamlined, and focuses only on whether the 

reservation is still consistent with the reservation statutes and other existing law.  If these 

conditions are met, extensions of the reservations should be mandatory.”   

 

League of Oregon Cities/Special Districts Association – “It is our understanding that 

when the legislature created, and later amended, the reservation program, they did not 

include an expiration date for reservations made in accordance with the law. The 

expiration date as contained in rules should, in our opinion, serve as no more than a check 

in to ensure that the reservation remains consistent with applicable statutes and 

administrative rules….” 

 

Oregon Farm Bureau/Burnt River Irrigation District – “To be consistent with the intent 

behind the water reservations, an extension of the water reservation should be mandatory 

if the conditions outlined by the department for extension are met. This is the only 

approach that would be consistent with the intent behind the creation of the water 

reservations. When the legislature created reservations of water for future economic 

development, they did not authorize any sunset of the reservations. See ORS 537.358; 

ORS 537.249. Instead, the sunset on the reservations was developed as part of the 

original Division 079 rulemaking and was implemented by the Oregon Water Resources 

Department when it adopted the reservations in the individual basin plans. Given that the 

water reservations were created as a corollary to instream water rights – which 

permanently protect water instream – we do not believe it was consistent with the 

legislation or the legislative intent for the department to sunset the reservations. Water 

reservations were intended to ensure that water was available for future economic growth 

when instream water rights were granted. Just as instream water rights are valid forever 

once granted, the water reservations were intended to make water available for future 

economic growth, whether it is 5 years or 50 years before there is an ability to develop 

the water storage to move the project forward. As such, we believe that extensions of the 

reservations must be mandatory as long as the reservations remain authorized by statute 

and consistent with existing law.” 

 

Department’s Response: The Department is reluctant to make statements of policy at this 

time, while discussions are underway with RAC members to determine the approach for 

extending reservations as part of the permanent rulemaking.  However, the Department 

has modified “may” to “shall” in the final proposed draft rules.   
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Issues: Evaluation Criteria for Extensions.    

Baker County Farm Bureau – “Given that the reservations were intended to protect and 

make water available for future economic growth, we think that it is essential that the 

process for extending these reservations is streamlined, and focuses only on whether the 

reservation is still consistent with the reservation statutes and other existing law.”  

Wes Morgan - Burnt River Irrigation District – “We encourage you to adopt rules that 

will protect the original spirit and intent of the reservations…” 

League of Oregon Cities/Special Districts Association –  “The expiration date as 

contained in rules should, in our opinion, serve as no more than a check in to ensure that 

the reservation remains consistent with applicable statutes and administrative rules…If 

the Commission believes that reservations should go through an additional application for 

extension process, it is imperative that the process be clear and objective. The process 

should not include a reevaluation of the original reservation request and should not 

include additional evaluation criteria. Such reviews, including a public interest review, 

would occur upon an application for a water right to store the reserved water and again 

once an application is filed to put the stored water to beneficial use.” 

Oregon Farm Bureau/Burnt River Irrigation District – “The department proposes to 

condition extensions on the reservations on consistency with ORS 536.310 (state water 

resources program criteria) and the rules of the Commission. OFB believes that this 

approach conflates the original application with the extension request, and fails to capture 

the purpose of the water reservations as a corollary to instream water rights. In the staff 

reports that accompany the original grants of the reservations, staff evaluated the 

reservations for consistency with ORS 536.310. These reservations were then authorized 

for future economic development. As discussed above, the legislation authorizing the 

reservations does not provide for them to sunset; instead, they were to be set aside for 

future economic development. To be consistent with this intent, the Commission should 

not revisit determinations that were already made authorizing these reservations. Instead, 

the Commissions review should be limited to continued consistency with the reservation 

statutes and existing law. To capture the intent of the legislature in creating water 

reservations, we recommend the following changes to the proposed OAR 690-079-

0160(7) language: In considering an application to extend a reservation, the Commission 

shall review information in the application, comments received, and the 

recommendations of the Department. The Department may must extend the reservation, 

unless the Commission determines the reservation is no longer consistent with ORS 

537.356 or existing law with ORS 536.310 or with the rules of the Commission.”  

WaterWatch of Oregon – “Standards of Review: We support the inclusion of ORS 

536.310 and rules of the Commission; however, we think the standards should be 

broadened to include the rule requirement and standards in place at the time of adoption, 

and at time of review (whether or not that review actually took place). It should be noted 

that the governing statute does not speak to extensions at all; allowing extensions is 

purely a carry-over from the OAR 690- 79-005 rules. Importantly, the Division 79 rules 

required the Commission to apply the rule requirements and standards applied at the time 

of the reservation. In other words, the WRC retained the power for a wholesale relook at 
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the reservation before making a decision on an extension. The Commission should retain 

that power here.  Additionally, as noted earlier the Burnt River Reservations contained 

directives requiring periodic reporting and review of the reservation. According to the 

1996 staff report upon which the Commission approved the Burnt River Reservation, the 

Commission was to conduct these periodic reviews to determine whether the reservation 

continued to be in the public interest. These required reviews never happened. Thus, at 

the very least, the public interest criteria that would have applied at the check points 

should apply to any extension.” 

 

Department’s Response: The Department is reluctant to make statements of policy at this time, 

while discussions are underway with RAC members to determine the approach for extending 

reservations as part of the permanent rulemaking.  These reservations were established pursuant 

to ORS 537.249, not the current ORS 537.356, which was amended after these reservations were 

established.  The Department agrees that no public interest review of the factors under ORS 

537.170 is required.  In reviewing the staff reports, the “public interest” considerations under 

which these reservations were approved were the standards in ORS 536.310.  These are the 

same factors the Department is proposing be considered here.  Furthermore, in amending a 

Basin Program, the Commission is required to consider the factors in ORS 536.310 and the 

Department’s applicable rules, which are existing law.   

Issue: Burden of proof for standard of review. 

 

WaterWatch of Oregon – “Burden of Proof: As written, the burden is on commenters to 

prove to the WRC that a proposed reservation is inconsistent with ORS 536.310 or with 

rules of the Commission. We would suggest that instead the Commission be required to 

make an affirmative finding that the extension of the reservation is in fact consistent with 

ORS 536.310 and the rules of the commission (in addition to standards noted below).”  

 

Department Response: The Department or commenters can provide information that the 

reservation is inconsistent with ORS 536.310 or the rules of the Commission. In addition, the 

Commission may also make that determination.  The Department does not recommend changes 

to the rules.  

 

Issues: Applicability of Division 79 rules 

Oregon Farm Bureau/Burnt River Irrigation District – “The language proposed by the 

department suggests that Division 079 may otherwise be applicable for processing 

applications or requests for extension received under ORS 537.249. As discussed above, 

the rules were never amended to implement ORS 537.249. As such, Division 079 does 

not apply to applications or extension requests for water reservations made under ORS 

537.249. The Commission should revise the rule to make it clear that, as currently 

drafted, Division 079 does not apply to applications or extension requests under ORS 

537.249. We recommend the following change to address this issue: OAR 690-079-0010 

(3) Except as provided in OAR 690-079- 0160, OAR 690-079-0010-0150 does not apply 

to requests for extensions of reservations received by the Department in September 2015, 

which were originally established pursuant to ORS 537.249.” 
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Department’s Response: The Division 79 rules would have applied to reservations established 

under 537.249 that chose to go through the contested case and order process, instead of a 

rulemaking.  The Department has not had the opportunity to review all other pending 

reservation requests and extensions, but does not believe that any were established pursuant to 

the contested case and order process. The Department agrees that the Burnt River Reservations 

were not established under the contested case and order process as allowed under ORS 537.249.  

The rest of the Division 79 language is being left intact until the permanent rulemaking process.  

The Department has made further adjustments to section 10 of the rule to clarify that “This 

Division also establishes temporary procedures to consider applications to extend reservations 

as provided in OAR 690-079-0160.”    

 

Issues: Reports and check points were not met. 

 

WaterWatch of Oregon – “Application Requirements, Section (4): The application for an 

extension should require documentation as to whether the required checkpoints under the 

original reservations were met. The Department and Commission were very deliberate in 

their adoption of check in points for the Burnt River Reservation and included the 

following rationale in requiring these reports: - During a five year review of the 

reservation, the Commission shall assess whether progress is being made on the 

reservation and whether it is in the public interest to continue the reservation. - The 

reports will provide information on the continued need for the reservation, the quantities 

of water allocated to each type of use and a description of why the reservations continue 

to be in the public interest.”  

 

Department Response: The Department does not interpret the rules to mean that all progress 

reports must have been completed in order to be eligible for an extension.  These are separate 

matters.  Furthermore, staffing resources for this program were cut and the Department does not 

believe that progress reports were ever provided for any of the reservations, except Home Creek 

in 2014.  If completing all progress reports were a criterion for extension, all reservations, 

except for Home Creek would not be eligible for extension. The public interest considerations 

are provided in ORS 536.310.  

 

Issues: Priority date of storage projects. 

 

WaterWatch of Oregon – “Priority date of storage projects under the reservation, Section 

(3): Section (3) states that ‘an approved time extension shall retain the priority date of the 

original reservation.’ This is not a process question, but rather a policy question. The 

statutes governing the Burnt River Reservation do not grant water rights under the 

reservation the priority date of the reservation. See ORS 537.249 as compared to ORS 

537.358. This is something that was a discussion point at the time of the Burnt River 

Reservation, and, for transparency reasons, should be considered by the Commission in 

reviewing the Burnt River extension application where there is the opportunity for a full 

public review and comment. In discussions in the RAC, the rationale for including this 

was that it was intent of the Department and prior enumeration of extensions in OAR 

690-079-0050 (which sets for the term of the reservations and extension). Our concern 
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with this rationale is that it appears the Department is relying on select provisions of the 

old rules that governed the term of the reservation and extension, but not others. For 

instance, OAR 690-079-0050 also sets forth the process for periodic review of the 

reservations at which time the Commission could ‘require the applicant to provide 

evidence that the purpose, intent and amount of the reservation still meet the public 

interest standards of OAR 690, Division 11.’ Moreover, that same section (OAR 690-

079-005) also required the Commission to subject an extension to all rule requirements 

and standards governing review of initial reservations. Yet, despite that, largely because 

of adamant opposition by the user community, nowhere in the temporary rules are these 

important rule provisions carried over. This strikes us as inequitable. 

 

Department Response: These rules do not address the priority dates of the water rights, only the 

priority date of the reservation.  Division 509 states that the storage water rights will receive the 

priority date of the reservation; therefore, this comment is more appropriate for that rulemaking.   

As far as the priority date of the reservation, ORS 537.249(3) states that “A reservation 

established under the provisions of this section shall have as a priority date the date established 

in rules of the commission in effect on July 5, 1995.”  The existing Division 79 rules were the 

rules in effect at that time.  Other parts of the Division 79 rules were not codified in this manner 

by the Legislature.  In fact, the Legislature established procedures that were different than what 

was enumerated in the Division 79 rules.  For example, OAR 690, Division 11, references a 

public interest review as provided in ORS 536.170, which was waived by the Legislature in ORS 

537.249.  Some of the procedures in Division 79 for establishing reservations were the reason 

the Legislature was prompted to provide a different pathway to move forward. The Department 

believes that it is applying similar criteria to the initial review of these reservations. Finally, 

there will be a public interest review under the current water right permitting process if an 

application is filed for these reservations.  Therefore, a determination will be made about 

whether the appropriation of the water is in the public interest at a future time once a water right 

application is filed.  Finally, the Department does not believe that changing the priority date of 

the reservation is consistent with the idea of an extension. The Department does not believe that 

it is appropriate to change this policy and is not recommending changes to the rules. 

 

Issue: Department should be able to provide the Commission with information.  

 

WaterWatch of Oregon – “Items for Commission review: While WaterWatch supports 

the WRC review of the application, comments received and the recommendations of the 

Department, we do not believe that WRC review should be limited to this list. In other 

words, it should not be an exhaustive list. We would suggest adding the words “including 

but not limited to” so the WRD retains authority as to what information it might want to 

put in front of the Commission for consideration in the WRC’s decision making (i.e. past 

staff reports, the reservation itself, etc). As written, commenters could put this 

information in front of the Commission but the WRD would arguably be limited to a 

recommendation.”  

 

Department’s response: The Department agrees that it should be able to provide information in 

addition to a recommendation to the Commission.  The rules have been modified to address this.  
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Issue: Conditions of Approval.  

 

WaterWatch of Oregon – “Conditions of approval: While implicit in the Commissions 

powers under the basin planning statutes, the rules governing the extension process 

should make clear that the Commission can add conditions to reservations to ensure the 

use is consistent with ORS 536.310 and other laws/rules of the Commission, among other 

factors.”  

 

Department’s response: The Department does not believe this is necessary and did not modify 

the proposed rules. 

 

Issue: Technical Corrections 

 

WaterWatch of Oregon – “The Commission should be the decision maker, as written it 

reads that the Department may extend the reservation.” 

 

Oregon Department of Fish and Wildlife – Oregon Department of Fish and Wildlife 

should be singular, not plural.  

 

Department Response:  The Department appreciates these comments and has made the 

corrections.   
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DIVISION 079 TEMPORARY RULES  

DRAFT SHOWING CHANGES MADE TO PUBLIC COMMENT DRAFT OF RULES 

After reviewing the public comments, the Department made changes to the rules. These 

changes are highlighted for the Commission below in red.  Strikethrough and red means 

language was removed after the public comment period. Bold and red means language was 

added after the public comment period.  Bold and underlined in black print are changes that 

were originally proposed in the public comment draft and were not changed.  

690-079-0010  

Purpose 

(1) This Division establishes the procedure for state agencies to request reservations of water for future 

economic development pursuant to ORS 537.356.  

(2) These rules shall apply to all reservation requests received by the Department after June 30, 1989. 

Notwithstanding the provisions of OAR 690-079-0040 to 690-079-0150, any reservation for which a 

request is received by the Department prior to June 5, 1992, and which is approved under these rules, 

shall receive a priority date of June 5, 1992, provided information that conforms to the provision of OAR 

690-079-0060 are received by the Department prior to January 1, 1995. For purposes of this rule, the 

request for a reservation of water in the Willamette Basin for municipal purposes and the request for a 

reservation of water in the Willamette Basin for agricultural purposes, both of which were referenced in 

the Commission's Willamette Basin Plan as adopted on January 31, 1992, shall be considered requests 

received by the Department prior to June 5, 1992.  

(3) Notwithstanding subsection 1 and 2 of this section, and This Division also establishes temporary 

procedures to consider applications to extend reservations as provided in OAR 690-079-0160.  

Except as provided in OAR 690-079-0160, OAR 690-079-0010 –   to 0150 do not apply to requests 

for extensions of reservations received by the Department in September 2015, which were originally 

established pursuant to ORS 537.249.   

 

690-079-0160  

Extension of Reservation Requests Received in September 2015 

(1) This section was adopted by temporary rulemaking to establish a process to consider pending 

applications submitted in September 2015 to extend reservations established under ORS 

537.249 that are set to expire in March 2016. 

 

(2) Notwithstanding OAR 690-079-0020 to 690-079-0150, and except as specifically stated in this 

section, applications to extend reservations established in OAR Chapter 690, Division 509 that 

were received by the Department in September 2015, shall be processed  according to the 

provisions in this section.   
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(3) Prior to termination of the approved term of reservation, the applicant may apply for a time 

extension of up to 20 years from the expiration date established in rule. An approved time 

extension shall retain the priority date of the original reservation. 

 

(4) An application for an extension shall contain the information required in OAR 690-079-0060. 

 

(5) If the applicant for an extension of a reservation made the election in ORS 537.249(2) to 

establish the reservation by rule, then an extension of a reservation must also occur by a 

rulemaking that amends the applicable basin program plan.  

 

(6) The Department shall provide notification, accept public comment, and hold hearings as 

provided in ORS 183.335, ORS 536.300(3), and OAR 690, Division 1.  Notice shall also be 

provided to Oregon Department of Environmental Quality, Oregon Departments of Fish and 

Wildlife, Oregon Parks and Recreation Department, and Business Oregon.  The public 

comment period shall be no less than 30 days.  

 

(7) In considering an application to extend a reservation, the Commission shall review information 

in the application, comments received, and recommendations of the Department information 

and recommendations provided by the Department.  The Department Commission shall may 

extend the reservation, unless the Commission determines the reservation is no longer 

consistent with ORS 536.310 or with the rules of the Commission.   
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DIVISION 079 TEMPORARY RULES  

Proposed Final Rules for Commission Consideration 

 

Bold and Underlined = New Text 

 

690-079-0010  

Purpose 

(1) This Division establishes the procedure for state agencies to request reservations of water for future 

economic development pursuant to ORS 537.356.  

(2) These rules shall apply to all reservation requests received by the Department after June 30, 1989. 

Notwithstanding the provisions of OAR 690-079-0040 to 690-079-0150, any reservation for which a 

request is received by the Department prior to June 5, 1992, and which is approved under these rules, 

shall receive a priority date of June 5, 1992, provided information that conforms to the provision of OAR 

690-079-0060 are received by the Department prior to January 1, 1995. For purposes of this rule, the 

request for a reservation of water in the Willamette Basin for municipal purposes and the request for a 

reservation of water in the Willamette Basin for agricultural purposes, both of which were referenced in 

the Commission's Willamette Basin Plan as adopted on January 31, 1992, shall be considered requests 

received by the Department prior to June 5, 1992.  

(3) This Division also establishes temporary procedures to consider applications to extend 

reservations as provided in OAR 690-079-0160.  Except as provided in OAR 690-079-0160, OAR 

690-079-0010 to 0150 do not apply to requests for extensions of reservations received by the 

Department in September 2015, which were originally established pursuant to ORS 537.249.   

 

690-079-0160  

Extension of Reservation Requests Received in September 2015 

(1) This section was adopted by temporary rulemaking to establish a process to consider pending 

applications submitted in September 2015 to extend reservations established under ORS 

537.249 that are set to expire in March 2016. 

 

(2) Notwithstanding OAR 690-079-0020 to 690-079-0150, and except as specifically stated in this 

section, applications to extend reservations established in OAR Chapter 690, Division 509 that 

were received by the Department in September 2015, shall be processed according to the 

provisions in this section.   

 

(3) Prior to termination of the approved term of reservation, the applicant may apply for a time 

extension of up to 20 years from the expiration date established in rule. An approved time 

extension shall retain the priority date of the original reservation. 
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(4) An application for an extension shall contain the information required in OAR 690-079-0060. 

 

(5) If the applicant for an extension of a reservation made the election in ORS 537.249(2) to 

establish the reservation by rule, then an extension of a reservation must also occur by a 

rulemaking that amends the applicable basin program plan.  

 

(6) The Department shall provide notification, accept public comment, and hold hearings as 

provided in ORS 183.335, ORS 536.300(3), and OAR 690, Division 1.  Notice shall also be 

provided to Oregon Department of Environmental Quality, Oregon Department of Fish and 

Wildlife, Oregon Parks and Recreation Department, and Business Oregon.  The public 

comment period shall be no less than 30 days.  

 

(7) In considering an application to extend a reservation, the Commission shall review information 

in the application, comments received, and information and recommendations provided by the 

Department.  The Commission shall extend the reservation, unless the Commission determines 

the reservation is no longer consistent with ORS 536.310 or with the rules of the Commission.   

 


