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R A C Q U E L  R A N C I E R ,  S E N I O R  P O L I C Y  
C O O R D I N A T O R  

Status of Reservations of 
Water and Adoption of 

Temporary Rules 



History of Reservations 

 1987 legislation  
Established authority for instream water 

rights and reservations for economic 
development  

 
 1988 rules 
Public interest review (537.170) contested 

case hearing 
Established through amendment to basin 

program 



History of Reservations 

 1991 application filed for South Fork Burnt 
River 
 

 July 1992 rules - Division 079  
Public interest review  (537.170) through 

contested case hearing 
Established via order of the Commission  
 

 November 1992 additional requests filed 
including additional Burnt River requests 



1995 Legislation – ORS 537.249 

 Reservations pending on July 5, 1995 
options: contested case/order, permit, or 
rule 
 

 If rule: no public interest review/contested 
case hearing under ORS 537.170 
 

 ODA elected rule option for all pending 
reservations 
 Reservations established in Basin Programs 



History of Reservations 

 Division 079 rules not amended (1992/1993) 
 

 1996 - Burnt River Reservations adopted into 
Division 509 basin rules  
Reviewed for public interest under 536.220 and 

536.310 NOT under 537.170.  
 



History of Reservations 

 



History of Reservations 

 Workgroup report to the legislature 
 

 1997 legislation amending ORS 536.356 and 
ORS 536.358 
New reservations established  by rule but 

consider the public interest factors in ORS 
537.170 

 
 



History of Reservations 

 2014 Commission Meeting  
Reported procedures for extensions per 

Division 79 
Different procedures from how reservations 

were originally established 
 

 2015 Discovery of Need to Update Rules 



History and Resulting Issues 

 Issue: Public interest review and contested 
case under ORS 537.170  
 Challenges resulted in reservations going through 

different process 
 Division 79 never amended to address different 

procedures  
 Still states procedures for contested case hearing and 

order of the Commission. 

 
 Burnt River Reservations 
 Reviewed under ORS 536.310 
 Basin Program Amendment to Division 509 

 
 

 



History and Resulting Issues 

 Burnt River 
Reservations  
Expire March 

6, 2016 
Applications 

filed Sept. 15, 
2016 
 

 Process for 
extensions?? 
 

 

 



Next Steps - Burnt River Reservations 

 Burnt River 
Reservations  

 
 Expire March 6, 

2016 unless 
Division 509 
rules amended 
 

 Applications 
filed Sept. 15, 
2016 
 

 
 

 Temporary rules – Division 79 to 
establish process for extension of 
Burnt River 
 

 Permanent Rules – Division 509 if 
want to extend must be done by 
March 6, 2016 
 
 Division 79 update before Division 

509 
 Permanent rulemaking 4-5 

months at minimum 
 8-10 months to do both as 

permanent would exceed March 
deadline 

 



Next Steps – Other Reservations 

 Burnt River 
Reservations  

Expire March 
6, 2016  

 Hood River  

Expire 
October 2016 

 Others set to 
expire 2017+ 

 

 

 Temporary rules – Division 
79 to establish process for 
extension of Burnt River 

 Permanent Rules – Division 
509 if want to extend must 
be done by March 6, 2016 

 Permanent Rules – Division 
79 to establish process for 
extension of other 
reservations 

 

 

 



Temporary Rulemaking 

 Temporary Rulemaking 
 Expedited process 
 Rules advisory committee (RAC), public comment, or 

hearing not required 
 

 Actions taken for Division 79 Temporary Rules: 
 Held 2 RAC meetings 

 Invited (not all participated): Oregon Cattleman’s 
Association, Freshwater Trust, Association of Oregon 
Counties, Burnt River Irrigation District, League of Oregon 
Cities, Special Districts Association of Oregon, Oregon 
Water Resources Congress, Oregon Farm Bureau, Oregon 
Departments of Agriculture and Fish and Wildlife. 

 Public comment Nov. 12-Nov.16 
 Received 8 comments 

 
 

 
 



Proposed Rules 

 Establishes 
procedures to 
consider the 
pending requests 
to extend the 
Burnt River 
Reservation.  
 Do NOT establish 

procedures for 
other reservations. 

 Applications 
submitted 
September 15 

 



Proposed Rules 

 Continues the 
practice of 
approving 
extensions on 
reservations for 
up to 20 years. 
 



Proposed Rules 

 No change to 
information 
requirements for 
application.  
 Applications already 

submitted. 
 Clarifies that the 

extension will also 
be conducted via a 
basin program 
rulemaking. 
 Consistent with how 

the reservations were 
originally established. 

 



Proposed Rules 

 Follows public 
comment and 
hearing procedures 
 Administrative 

Procedures Act  
 Basin Program statutes 
 Model rulemaking 

rules, and land use 
coordination.  

 Typical procedures for 
conducting basin 
program rulemaking.   

 Original reservations 
conducted this way.  



Proposed Rules 

 The Commission 
will extend the 
reservation unless 
it is no longer 
consistent with the 
state water 
resources policies 
in ORS 536.310, as 
well as the 
Commission’s 
rules.   
 These reservations 

were determined to be 
consistent when 
originally established.  

  
 



Conclusion 

 Existing Division 79 rules – lack of clarity on 
process due to complex history 
 

 Must conduct three rulemakings: 
 
 Temporary Division 79 – Establish process for 

reviewing Burnt River Applications 
 

 Permanent Division 509 – Burnt River Reservations 
 

 Permanent Division 79 – Establish process for 
reviewing other extension requests 

 



Commission Action 

The Commission may consider the following 
alternatives: 

 
 1. Adopt the proposed rules in Attachment 4. 

 
 2. Adopt the proposed rules as modified by 

the Commission. 
 

 3. Not adopt the rules and provide the 
Department with further direction.  



Commission Action- Director’s 
Recommendation 

The Director Recommends Alternative 1. 
 

 1. Adopt the proposed rules in Attachment 4. 
 

 2. Adopt the proposed rules as modified by 
the Commission. 
 

 3. Not adopt the rules and provide the 
Department with further direction.  
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