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OREGON ADMINISTRATIVE RULES
WATER RESOURCES DEPARTMENT
CHAPTER 6%0
DIVISION 2
PROCEDURAL RULES FOR CONTESTED CASES

690-002-0000
Scope and Purpose

These rules establish additional procedures goverming requests lor and conduct of
contested case hearings, except for those covered under QAR Chapter 690, Division 51. Other
divisions of OAR Chapter 690 and statutory provisions govern entitlement to a contested casc
hearing. The purpose of these rules 15 to allow interested persons reasonable notice and
oppoertunity to seck party status and participate in contested casc hearings. and to provide for the
orderly development of the evidentiary record forming the basis for contested case decisions.

Stat. Auth.: ORS Ch. 183, 336,027 & 536.029

Statutes Implemented: ORS 183.310 - 183,550, Ch. 5346 - 543

Hist: WRD 4-1983, . & cert. of, 8-10-83: WRD 11-1986. 1. & cert, ef 9-30-86; WRD
£8-1992, . & cert. ef 6-24-92: Renumbered from 690-75-000;

690-02-001 |Renumbered 1o 690-02-020

620-002-0010
Definitions

(1) "Applicant” means 4 person liling an application for a water use permil or tor a
certificate under OAR Chapter 690, Divisian 77,

{2y "Commission"” means the Water Resources Commission,

{3) "Department” means the Water Eesources Departmen,

{4y "Drirector” means the Director of the Water Resources Departmenl.

{3} "Hearings Referce” means the aponcy's Hearings Referee or any other person
appointed or directed by the Commission or Director to conduct a contested case hearing.

{6) "Party" means any person admitted as a party in a contested case procecding whether
by virtue ol designation prior to notice ol contested case hearing. on grant of a petition for full or
limited party status. or, where applicable, as described in ORS 537.170(2) ar 337.622 (2).

{7) "Person” means any individual, partnership, corperation. association, governmentat
subdivision or public or private organization of any character and. for the purposes of thesc rules,
includes a state apency as defined inn ORS 18331010,

(&) "Petition” means a wnitten request in the form described 1n the apphicable Attorney
General's Model Rules in which the petitioner requests the Commission or Department to take or
imitiale a particular action, ay in a petition lor reconsideration or rehearnng of 2 contested case
matter, petition for declaratory ruling or petition for party status in an announced contested case
hearing.

{9) "Petitoner” means any person filing a petition with the Department or Commission.



(13} "Proof of Service" means a certification by the sender that the document described in
the certification was mailed to the recipient on a certain date and giving the recipient’s narmc and
the address to which the document was mailed.

{11) "Protest” means a written protest in the form described in sections 11(5) and 25({5) of
Chapter 416, 1995 Oregon Laws against the proposed approval or demial of an application for a
water right, in the lorm and manner described in OAR 690-002-0030 against the proposed
approval or denial of an application lor a water right other than one made pursuant to Ch. 416,
1995 Oregon Laws. for a change in an existing water right, or in the form and manner described
in OAR 690-017-0600 for a protest against a proposed cancellation of a waler ripht,

(12 "Protestant” means any person filing a protest against a proposed action.

{13) "Standing,” as used in these vules, means the right acquired by submitting a request
for standing pursuant 1o OAR 650-002-0035 and paying the lec required under GRS 536.050 (1}
{q) to:

(a) Request intervention under QAR 690-002-0105 and participate in suppart of a
proposed final order in the contested case hearing for which standing was obtained; or

(b} Seek judicial review of a final erder issued in the matter for which the request for
standing was made.

Stat. Auth.: ORS 536,027 & 536.029
Statutes Implemented: ORS 183310 to 183350, Ch. 5336 - 5343
Hist: WRID 8-1992, { & cert. ef. 6-24-92; WRD [-1996. L & cert. of. 1-31-96

690-002-0020
Authorized Non-Attorney Representation

A party or limited party participating in a contested case hearing befare the Water
Resources Commission or the Water Resources Department may be represented by an authorized

representative 1n the manner and to the extent provided for in OAR 137-003-0008 of the
Attarncy General's Model Rules.

Stat. Auth.: ORS 536.027, 536.029

Statutes Implemented: ORS 183.413 to 183.497

Hist: WRD 8-1987 {Temp), f 8-27-87, . 8-25-87. WRD |-1988. f. 1-19-88, cort. ef.
2-23-88; WRD 8-1992. [ & cent. cl. 6-24-92; Renumbered from 690-02-001

690-002-0023
Agency Representation by Officer or Employee

(1) As authorized by the Attorney General pursuant to ORS 183.450{7)a), Department
officers and employces may appear and participate on behali of the Water Resources Department
and Commission in the following tvpes of contested case hearings:

{a} Civil penalty hearings under ORS 337.792 and OAR Chapter 6% Division 225 which
may lead to imposition of a fine, well constructor license suspensiot/revocation, or conditions
placed on a well constructor license;

(b} Civil penadty hearings under ORS 536,900 and OAR Chapter 690 Division 260 which

L.



may lead to imposition of a fine or order directing compliance with repulatory directives:

(c) Protested water use applications under [(24R8 537, /76 ORS 537170 or 537.622 and
OAR Chapter 690 Divisions 77 or 310;

(d) Protested conversions of mimimum perennial streamflows to instream water rights
under QAR Chapter 690 Division 77,

(o) Requests lor reservations of water for future cconomic development under DAR
Chapter 090 Division 79:

(£ Other contested case hearings where the protested aotion rests in whole or in part on
studies, poficy recommendations or other undalyvsis done by Department staff and which study
policy recommendation or other analvsis has been approved or authorized by the Department or
the Ceommission:

(g} Other individual cases or categories of hearings as approved in writing by the
Atrarney General on an individual or category basis; |

(f} Reservoir permits issued under ORS 537.409 and exempt reservoirs under ORS
537.405;

{g} Water right certificates issued under ORS 537.264, 537.270 and 537.505 - 795;

{h)} Water right permit and certificate cancellations under ORS 537.139, 537,260,
537410 - 450, and 540,610 - 660,

(i) Water right transfers under ORS 340,520, 540.572 - 540 and permit amendments
under ORS 537.211;

(j) Non-FERC hydro projects under QAR 690 Mhvision 51 and ORS Chapter 543
and 543A;

{k) Water right permit extension orders under (3RS 537.230, 248, and 630;

{1} Other cuntested case hearings where the protested action rests in whole or in part
on studics, policy recommendations or other analysis done by Department staff and which
study, palicy recommendation or other analysis has been approved or authorized by the
Department or the Commission;

{m) Other individual cases or categories of hearings as approved in writing by the
Attorney General on an individual or category hasis.

{2} The Departiment representative shall not present legal argument in contested case
hearings or give legal advice.

{3) Legal argument includes arpuments on:

{a) The jurisdiction of the agency to hear the contested case;

(b} The constitutionality ol a statute or rule ot the application of a constitutional
requircment to an agency;

{c) The application of court precedent to the {acts of the particular contested case
procecding.

(4) Legal Argument docs not include presentation of ¢vidence, examination and
cross-cxamination ol witnesses or presentation of factual arpuments or arguments on;

{a) The application of the facty o (he statutes or rules directly applicablc to the issues in
the contested case:

{b} Comparison of prior actions of the agency in handling similar situations;
{c} The literal meaning of the statues or rules directly applicable to the issues in the



contested case;

{d} The admissibility of evidence or the correctness of procedures being followed:;

(e} Commission or Department position, policy or practice.

(3) When Department agency officers or emplovecs are representing the Department in
hearing. the presiding officer shall advise such representative of the manner in which objcctions
may be made and matters preserved for appeal. Such advice is of a procedural nature and does
not change applicable law on waiver or the duty 10 make timely ohjection. Where such objections
may involve legal arpument, the presiding officer shall provide reasonable opportunity for
Department officers or employees 1o consult legal counsel and permit such legal counsel to file
writlen legal argunient within a reasonable time after the conclusion of the hearing,

(6) A Deparmment officer or employee who has appeared and represented the Department
in a contested case hearing before the Department's presiding officer may lile written exceptions
and argument on the cxceptions Lo the proposed order issued for that hearing, subject to the
limitations set out in Sections 2 and 3 of this rule.

Stat. Auth.: GRS 183.450
Statutes Implemented: ORS 183.413 through 183,470, ORS Ch. 336 through 343
Hist: WRD 7-1996. f. & cert. ef. 7-23-96

690-002-0025
Filing Generally

{1} Where filing by a certain date is directed, the document w be filed must be received
by the date piven. A postmark showing the document was placed in the mail on or belore the date
sct for filing will not constitute timely filing. Filings submitted by telephonic facsimile
communication device that are incomplete because of transmission, maintcnance, or other
mallunctions, and filings which do not include any required liling lee. will not constitute timely
fling.

{2) An incomplete or untimely filing will not be accepted unless it is shown that the
rcason for the untimely or incomplete filing was beyond the control of the person.

{3} Where a filing date 15 o state heoliday or on a weckend. the document must be received
by the next day of regular mail delivery.

stat. Auth.: ORS Ch. 183, 536,027, 536.029
Statutes Implemented: ORS 183.413 10 183,497, Ch. 536 10 543
Hlist: WRI 1-1996, f. & cert. of. 1-31-94

690-002-0030
Form and Content of Protest

{1} Except as otherwise provided in ORS Chapter 337 and GAR Divisions 77 and 310
relating to applications for water rights and in Division 17 relating to cancellation of perfected
and developed water rights, a protest in any contested case or potential contested case matter
shall be in writing. signed by the protestant or the protestant's attorney or authorized
representative, and shall contain a detailed statement of:



{a} I‘acts sufficient 10 show that the prolestant is enlitled to the relief or action requested:
(b) The specific relief or action requesled:

{c) The name and address of protestant and other person or persons necessary to, or
having a direct interest in. the proceeding;

(dy Citation ol lepal authority or basis lor the claim or relict asserted or requested.

(2) Proof of service upon the person or persons whose rights or ¢laims are contested shall
be attached to the original protest.

Stat. Auth.: ORS Ch, 183, 536.027, 336.029 & Ch. 540

Statutes Implemented: ORS Ch, 536 10 543

Hist: WRD 4-1978. f. & cert. of. 5-22-78; WERD B-1978, . & cert. of. 10-18-78: WRD
11-19%6, f. & cert. ef, 9-30-86; WRD 5-1992, T & ceorl. ¢f. 6-24-92: Benumbered {tom
690-01-010; WED 1-1994. . & cert. ef. 1-31-90

690-002-0035
Requests for Standing in Matters Involving Applications Made Under ORS Chapter 337

{1} Any person who supports a proposed final order issued pursuant to ORS 337,153 or
537.621 may request standing for purposes of participating in any contested case procesding
which may be held on the proposed final onder, or for Judicial review ot a final order 1ssucd
pursuant to ORS 537,172, 337,173, 337,625 or 537.620, whether issued following a contested
case hearing or where no contested case hearing is held.

{2) The request for standing must be in writing, signed by the requester, and include the
following:

{2} Requester's name, mailing address, and telephone number;

{h) Ll the requester is representing a group. association or other organization, the name,
phone number and mailing address of the represented group:

(€) A staternent that the requester supports the proposed final order as issued:

{d) A detailed statement of how the requester would be harmed if the proposed (inal order
is modified, 11 known; and

() All reasonably ascertainable issues and available arguments supporting the requester's
position that the proposed tinal order should not be modified.

{3} Any person who has filed a request for standing may later file a petition lor
intervention in any contested casc hearing subsequently held on the matter for which standing
was requested, in the manner described in AR 680-002-0105.

(4) II' no protest 1s filed. and the department does not change the proposed final order, the
director shall refund the standing fee.

Statutory Authority: ORS 336,027
Statutes Implemented: ORS 537153, 537.621
Hist: WRD 1-1996, 1. & cert. ef. 1-31-496

690-002-0040
Filing of Protest
The oniginal of the protesi shall be filed with the Water Resources Department. A protest



shall be deemed filed when received by (he Water Resources Department accompanied by the
statutery filing fec and determined to be timely and in proper form as required by these rules.

Stat. Auth.: ORS Ch. 183, 536027

Slatutes Implemented: GRS 537.153, 537.621

Hist: WRI> 4-1978. {. & cert, of 5-22-78: WRD 8-1978. [0 & cert. ef. 10-18-78: WRD
11-1986. F. & cent, ef. 9-30-B6; WRD B-1992, . & cert. ef. 6-24-92: Renumbered from
GO0-01-015: WRD 1-19964, . & cert. af 1-31-96

6930-002-0050
Scrvice of Protest or Request for Standing

{1} Lxcept for requests for standing made pursuant to ORS 537.153(3) er 337.621(6),
protests made pursuant to ORS 337.153(6) or 337.621(7) and protests {iled under OAR Chapter
690, Division 17, service upon individuals or groups named in the protest shall be made by the
protestant personally or by regular mail. If it appears that there are other persons whose interest
may be affceted by the reliel or action requested in the protest. the Department shall serve or
direct the protestant to serve a copy of the protest on such persons personally or by regular mail.

(2) The protest shall be deemed served on the date of mailing to the last known address of
the persen being served.

(3) Within 10 days after the close of the filing period cstablished under QRS 537.153(7)
or 337.621(8), the Department shall send a copy of all protests and requests for standing received
(o the apphicant. the protestant(s), if any. and to cach person who requested standing.

Stat. Auth.: ORS Ch 183, 536027, 536.029

Statutes Implemented: ORS 537,153, 537.621

Hist: WRD 4-1978, £ & cert. efl 5-22-78; WRID 8-1978. L & cert. ef, 10-18-78: WRD
11-1986. f. & cert. of. 9-30-86; WRD 8-1992, f & cert, ef. 6-24-92: Renumbered from
G90-01-020; WRID 1-1996, f. & cort. of. 1-31-94

690-002-0060
Motion to ¥lake More Definite and Certain

{1} The Commission, the Department or the FHlearings Releree, on their own motion or on
the motion of any party, may order that allegations in the protest be made more definite and
ccriain.

{2} The pretestant shall comply with the order to make more definite and ecrtain within
15 days of the order date. Allegations ordered to be made more definite and certain may be
stricken upon failure W comply.

Stat. Auth.: ORS Ch. 183, 336,027, 336.029

Statuies Implemented: ORS Ch. 536 10 543

Hist: WRD 4-1978. {* & cert. ef 5-22-78: WRID 8-1978. [ & cert. ef, 10-18-78; WRD
11-1986, L & cert, ef, 9-30-86;, WRD 8-1992 t & cort. ef. 6-24-92: Renumbered [rom
650-01-025



690-002-0080
Withdrawal of Protest
Atany ume prior to hearing. the protestant may withdraw the protest without prejudice,

Stat. Auth.: ORS Ch. 183, 536.027, 336.020

Statutes Implemented: ORS Ch. 536 t0 543

Hist: WRD 4-1978, f, & cert. ef 5-22-78; WRD 8-1978. [ & cert. ef [-18-78: WED
11-1986, I & cert. ¢f. 9-30-86; WRD 8-1992_f & cert. ef. 6-24-92: Renumberced from
690-01-035

690-002-0090
Notice of Contested Case Hearings

(1) Formal written notice ol the hearing pursuant to QAR 137-003-0001 shall be served
on the parties and persons who have timely filed a request for standing under ORS $37.153 or
537.621 at least 30 days prior to the date of hearing unless atherwise provided in OAR Chapler
640 or where a |esser time is agreed to by the parties.

{2} For conversions of minimum streamflows to instream waler rights under OAR
Chapter 690, Division 77. notice shall be given at least 30 days prior to the date of hearing by
regular mail o the partics, (o the affected local government planning agency, to persons who
have filed a writien request to be notified if a hearing is scheduled, by publication weekly for two
consecutive wecks in the newspaper(s) of largest circulation published in each county in which
the stream reach or point specified in the minimum perennial streamflow to be converted is
located and by regular mail to potentially interested parties as determined by the Depariment.
However, failure to notify an individual under this section shall not constitute a failure to pravide
adequate notice, Publication and distribution of notice shall be completed at least 30 days prior to
the date of hearing.

Stat. Auth.: ORS Ch. 183, 536.027, 536.029

statutes Implemented: ORS 183.413 10 183,497 and Ch. 337 and 540

Hist: WRD 11-1986, f. & cert. of. 9-30-86; WRD 8-1989. f & cerl. of 10-3-89, WRD
B-1992, f. & cent. ef, 6-24-92; Renumbered from 690-75-007; WRIY 1-1996. f. & cert. ef
1-3]-96

690-102-0100
Request for Party Status Following Notice of Contested Case Hearing in Matters Other
than Applications on which a Hearing is Held Pursuant to ORS 337.170 or 537,622

(1) Where the time for filing petitions for party status is not otherwise set by the Hearings
Releree, persons requesting party status or lmited party status in the hearing shall file a petition
for party status with the Hearings Referee in accordance with QAR 137-003-0005. at least 20
days prior to the date set for the hearing.

(2) The Hearings Referee shall serve the petition for party status or limited party stalus on
all previously admitted parties and any other petitioners personally or by mail. Parties so served



shall have seven days from date of mailing to filc an answer w the petition with the Hearings
Referee. Response to petitions for party status or limited party status shall be limited to
previously admitted partics.

{3) Petitions for party status or linuted party status in a proceeding shall be considered as
provided by QAR 137-003-0005(7). The determination on the petition will be made by the
Hearings Referce. The ruling shail be by written order. served promptly an the petitioner and all
partics.

{4} An order granting party or limited party status may be conditioned on such terms as
the Hearings Referee deems necessary.

{5} Persons granted linuted party status may conduet discovery, submit evidence, examine
and cross-cxamine witnesses and file proposed findings. briefs and exceptions enly with respect
to the issue(s) in which participation is granted.

stat. Auth.: QORS Ch, 183, 336.027 & 536,029

Statutes Implemented: ORS 183.413 10 183,497 and Ch. 336 10 543

Hist: WRD 4-1983, {. & cert. el” 8-10-83; WRD 11-1986. . & cert. ef) 9-30-86: WRD
8-1992. f. & cert. ef. 6-24-92; Renumbered from 690-75-015: WRD 1-1996. §. & cert. ef
1-31-9%

690-002-0105
Requests for Intervention in Hearings Conducted Pursuant to ORS 537.170 or 537,622

(1) Persons who previeusly requested and obtained standing under the provisions of ORS
S37.153(5) or 537.621(6) muy file a request 1o intervene in the contested case hearing in which
standing was obtained.

(2) Requests for intervention shall be in writing, signed by the person making the request,
and contain the following information:

(a) Name, mailing address, and 1elephone number of the person requesting intervention;

(b) Number of the application involved and the date the proposed final erder was issued:

(c) A request to intervene in the contested case procecding on the proposed fipal order;
and

(d) A description ef the specific issues on which the requesicr seeks W participate, as
expressed in the original request for standing or as cstablished in the notice of contested case
hearing.

{3} The petition lor intervention must be reccived in the ollices of the Department no
later than & a.m. the day prior to the date announced for the pre-hearing conference. if any. or by
the date and time specified by the Hearings Referee, and must be accompanied by the
statuterily-established filing fee and by a certificate of scrvice showing that a copy of the petition
has been served on the named parties to the contested case hearing., as listed in the letter
announcing relerral of the matler to contested case hearing.

Statutory Authority: ORS Ch. 183, 536.027 and 336.029
Slatutes Implemented: ORS 183,413 10 183,497, 537153 and 537.621
Hist: WRD 1-1996, f, & cert. of. 1-31-96



6%0-002-0110
Procedures for Withdrawal from Party Status

A person or agency granted party status or limited party status and later wishing to
withdraw from the proccedings shall file written notice with the Hearings Referee and all partics,
stating reasons lor withdrawal and specifving stipulations, settlements, or other terms or
conditions of the withdrawal,

Stat. Auth.: ORS Ch. 183, 536,027 & 536.029

Statutes Implemented: ORS Ch. 183.413 to 183.497, Cl. 536 - 543

Hist: WRD 4-1983. . & cert. ef. 8-10-83; WRD 8-1992. I. & cert. of 6-24-92;
Renumbered from 690-75-025

690-002-0120
Discovery

Discovery of documents, physical cvidence or information in preparation for the hearing
may be obtained in any manner provided by the Atlorney General's Model Rules of Procedure,
OAR Chapter 137, Division 3, subject W limitations imposed by the Hearings Referee or as a
result of time limitations imposed by law.

Stat. Auth.: ORS Ch. 183, QRS 336.027 & 336.079
Statutes Implemented: ORS 183413 10 183,497, Ch. 536 - 543
Hist: WRD 8-1992, f. & cort. el 6-24-92: WRD 1-1996. . & cert. ¢f. 1-31-96

620-002-0130
Hearings Referee, Powers

The Hearings Referce shall take all necessary action to ensure a fair and impartial hearing
and to maintain order. The Hearings Referee shall have all powers necessary o perform those
duties including but not limited to the power to:

(1] Rule on petitions for or withdrawal from party status and limited party status;

{2) Administer oaths and affirmations and examine witnesses:

(3) Receive evidence:

{4) Order depositions and other discovery, including exchange of documents and written
tesumeny, regulate the course of discovery and issue subpoenas;

(5) Regulate the coursc of discovery and all other aspects of the hearing and the conduct
of the participants including the length of oral presentation and written submissions:

(6) Require names of witnesses and summaries of anticipated testimony. cxhibits or
reperts proposed to be entered into the record to be submitied prior to the hearing and copics of
the same to be provided o other partics:

(7) Require same or all testimony 1o be filed in written form priar to the hearing;

(8) Dispose of procedural matters, cstablish or limit issucs to be addressed in the hearing,
and rule on motions:

() Require partics with substantially similar interesis to join in one presentation o avoid
redundant testimony:

9



(10) Call witnesses when essential matters are not addresscd by the partics ar their
wilnesses,

{11} Hold conferences to reach settlement. to refine or clarify issucs, or for any other
purpose the Hearings Referes finds necessary:

{12y Continue the hearing from time to tine:

{13) Exclude evidence on lailure to comply with discovery orders or orders for exchange
af evidence proposed to be offered;

{14) Ensure that a complele record of all motions, rulings. testimony. and exhibils of the
hearing is maintained;

(15} Take any other action consistent with governing statutes and the Commission's rules
and policies, including the Attorney General's Model and Uniform Rules as adepted by the
Commission,

{16) Preparc and serve upon partics a proposed order including findings of fact. findings
of ultimate fact and cenclusions of law[/].

{7} Bhere no exceptions to the propused order are Simely fifed, issne and serve upon
the parties a finaf order.]

Stat, Aulh.: ORS Ch, 183, 536,027, 5336.029

Statutes Implemented: ORS 183,413 to 183.497. Ch. 536 - 343

Hizt: WRD 4-1983, f & cerl. ef, 3-10-83; WRI2 11-1986; 1. & cert. ef. 9-30-86; WRD
81992 1. & cent. ef 6-24-92; Renumbered from 690-75-030; WRID [-1996, f & cert. ef,
1-31-%5

690-002-0140
Pracedure in Contested Cases

OAR 137-003-0040 of the Attorney General's Model Rules of Procedure shall apply in
the conduct of contested cases except that in the lollowing situations, and at the diseretion ot the
Hearings Referec, the order of presenting evidence shall be:

{13} Statement and evidence of party:

{a) Opposing the proposed action on an application for water right permit {ORS 537,170
or 537.622):

(b) Applying for water right transfer (ORS 540.530);

(¢) Seeking cancellution ol perfected water right (ORS 5340.641(2): or

(d) Secking water ripht cortificate on which a protest has been filed (RS 33726003 1)

{2) Statement and evidence of parlies in opposition o claim or position asserted in
section {1} of this rule.

{3} Rebuttal testimony.

Stat. Auth.: ORS Ch, 183, 336,027, 536.029

Statutes Tmplemented: ORS 183.413 1o 183,497, Ch. 536 - 543

Ihist: WRD 4-1978, f. & cert. efl 53-22-78; WRD R-1978. 1. & cert. ef 10-18-78; WRD
11-1986, I. & cert. ef. 9-30-86; WRD B-1992, . & vert. ef 6-24-92; Renumbered [rom
690-01-040

10



620-002-0150
Judicial and Official Notice

(1) The tHearings Referee may take judicial notice of all facts of which the courls of the
State of Orcgon take judicial notice that are pertinent 1o the hearing issues.

(2} The [learings Referce may take official notice of the totlowing:

{a) Administrative rulings and reports of the Commission, the Department and other
povernmental agencies;

{b} I'acts comained in permits and liccnses issued by the Director or Commission:

(¢} The factual results of the Heanngs Referec's personal inspection of physical
conditions involved: and

(d} General. technical, or scicatific fucts. compilations ol data, or analysis of samc.,
collected, developed or made within the Department’s specialized knowledgpe.

(3} At any time during the proceeding. or in any event prior 10 a final decision, the parties
shall be notified of facts to be officially or judicially noticed, and shall be afforded an opportunity
to contest the facts to be 50 noticed.

Stat. Auth.: ORS Ch. 183, 536,027, 536.029

Statutes Implemented: ORS 183,413 w0 183497, Ch. 536 - 543

Hist: WRD 4-1983, L & cert. ef. B-10-83, WRD 11-1986. f & cert. of, 9-30-86: WRD
8-1992. f. & cert. el 6-24-92; Renumbered from 690-73-040: WRD 1-1996, f. & cert. ef.
1-31-9%

690-002-0160
Suggestions for Findings, Conclusions and Orders

The Hearings Referce may provide an opportunity for cach parly o present in writing.,
sugpested findings of fact, conclusions and vrders on any permit or license application, consistent
with a schedule set by the Heanings Referee,

Stat. Auth.: ORS Ch. 183,336,027 & 536.029

statutes Implemented: ORS 183.413 10 183,497, Ch. 536 - 543

Hist: WRD 4-1983, I & cert. ef. 8-10-83; WRD 8-1992 f & cert. of) 6-24-92;
Renumbered lrom 650-75-045

6%0-002-017T0
Proposed Orders: Exceptions; Final Orders

(1) Following completion of the hearing and closure of the record in any contested casc
matler except for those conducted pursuant to ORS 537,170 or 337,622, (he Hearings Referes
shall issue a proposed order. Exceptions, if any, must be filed within 30 days of service of the
proposed order, [seiting ont the determingtion of the ugency. If no exceptions are filed by any
perty within 36 duys from service of the proposed order, and if o different final order is not
issued hy the Director within the time period alfowed for filing exceptions, the proposed order
shall become the flnal order of the agency wd a copy of the final order shall be served on the
partics to the contested case. |
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{23(a) In ali contested cases involving matters arising under ORS Chapters 183, 336
through 543, QRS 498.268 and 509,645, or administrative rules in OAR Chapter 890
implementing thesc statules. [where exceptions are filed to the praposed order.] the final
determination on behalf of the apency shall be made by the Direclor exeept in those arcas listed
in subsection (2){b) of this rule;

{b} Whete exceptions are filed to the proposed order and the subject matter of any of the
tollowing OAR Chapter 690 divisions. or the statues implemented by these divisions, is the
primary issue at the hearing. the Commission shall issue the linal decision:

{A) Division 310-Water Right Application Processing;

{B) Division 15-Water Right Transters;

{C) D¥ivision |18-Conservation and Use ol Conscrved Water;

(DN Division 50-Appropriation and Use of Water tor Hydroelectric Power Projects:

(£) Division S1-Appropriation and Use of Water for [Iydroelectric Power and Standards
for Hydroelectric Applications;

(1) Division 74-Standards for Consideration of Applications Involving Hydroelectric
Projects;

(3} Divisien 77-Instream Water Rights:

(1) Division 225-Assessment of Civil Penaltics under OAR 690-225-0100;

{1} Division 260-Civil Penalty Asscssment for Other than Well Constructors,

{3} As provided in ORS 183.482 and QAR 137-003-0080, any party may petition for
reconsideration or rehearing following issuance ol the final order. Any Commissioner may move
for reconsideration or rehearing. A motion for reconsideration or rehearing made by a
Commissioner shall be passed by a majornity of the Commission,

Stat. Auth.: ORS Chapter 183, 536.025, 536.027 & 536.029

Statutes Implemented: ORS 183413 1o 183.497. Ch. 536 - 343

Hist: WRD 6-1990, { & cert. cf, 6-23-90: WRD 5-1991, L & cert. ef 4-26-91; WRD
8-1992. f. & cert. ef 6-24-92; Renumbered from 690-01-041: WRD 1-1996, {. & cert. ef,
1-31-9%

690-002-0175
Proposed Orders; Exceptions; Affirming or Modifying Orders in Contested Cases
Invelving Water Use Applications Made Pursuant to ORS Chapier 537

{1} Following completion of the hearing and elosure of the record in the contested case
involving any application subject to the provisions of ORS 537.170 or 537.622. the Hearings
Referee shall issue a proposed order. The proposcd order may include any of the provisions or
restrictions included in the proposed final arder and draft permit or Division 77 certificate issued
by the agency prior to the contested case hearing.

(2) Any party may lile exceptions with the Commission by filing the exception with the
department within 20 days fallowing the date of scrvice of (he proposced order on the parlies 1o
the contested case procesding. Exceptions must be In writing. clearly and coneisely identify the
portions ot the proposed order excepted 10, and ¢ite to appropriate portions of the record or to
Commission policies to which modifications are spught in the cxeeptions.

12



{3} The Commission may form a subcommittee to review and act on the exceptions liled
under subsection (2) of this rule.

(4) Where exceptions are timely filed to the proposed order, within 60 days from the close
ol the exception period, the Commission shall either issue a modified arder or deny the
exceptions and affirm the proposed order.

(3) Where no exceptions are filed within the time period allowed in the proposed
order, the Director shall issue the final order.

Statutory Authority: ORS Ch. 183, 536.027 and 536.029
Statutes Implemented: ORS 183,413 to 183.497. 537.173, 537.626
Hist: WRD 1-1996. £, & cert. ef. 1-31-96

690-002-0180
Reopening the Hearing Record

(1) On good cause being shown. the Hearings Referee may reopen the hearing record, or
the Commission or Dircctor may direct that the hearing record be reopened. lor the purposc of
receiving lurther evidence at any time prior 10 a linal decision.

(2} A party requesting to reopen the proceeding must show cause for not presenting the
evidence during the previous procecdings and show that the evidenee to be presented could affect
the outcome of the procecdings.

Stat, Auth.: ORS Ch, 183, 536.027 & 536,029

statutes Implemented: QRS 183,413 10 183,497, Ch. 536 - 343

Hist: WRD 4-1983, f & corl, of, 8-10-83; WRD 8-1992. f. & cert. ef, 6-24-92;
Renumbered from 690-73-033
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July 23, 1996

OREGON ADMINISTRATIVE RULES
WATER RESOURCES DEPARTMENT
CHAPTER 690
DIVISION 2
PROCEDURAL RULES FOR CONTESTED CASES

Scope and Purpose

690-02-000 These rules establish additional procedures governing requests for
and conduct of contested case hearings, except for those covered under QAR Chapter
690, Division 51. Other divisions of OAR Chapter 690 and statutory provisiocns govern
entitlement to a contested case hearing. The purpose of these rules is to allow interested
persons reasonable notice and opportunity to seek party status and participate in
contested case hearings, and to provide for the orderly development of the evidentiary
record forming the basis for contested case decisions,

Stat. Auth.: ORS Ch, 183, 536.027 & 536,029

Statutes Implemented: QRS 183.310 - 183.550, Ch. 536 - 543

Hist: WRD 4-1983, f. & cert. ef. 8-10-83; WRD 11-1986, {. & cert. ef. 9-30-86; WRD
8-1992, f. & cert. ef 6-24-92; Renumbered from 6£50-75-000

690-02-001 [Renumbered to 690-02-020]

Definitions

690-02-010 (1) “Applicant” means a person filing an application for a water use
permit or for a certificate under QAR Chapter 690, Division 77 .

{2} “Commission” means the Water Resources Commission.

(3) “Department” means the Water Resources Department.

(4) "Director” means the Director of the Water Resources Department.

(5) “Hearings Referee” means the agency’s Hearings Referee or any other person
appointed or directed by the Commission or Director to conduct a contested case
hearing.

(6) “Party” means any persen admitted as a party in a contested case proceeding
whether by virtue of designation prior to notice of contested case hearing, on grant of a
petition for full or limited party status, or, where applicable, as described in ORS
537.170(2) or 537.622 (2).

(7) "Person” means any individual, parinership, corporation, association,
governmental subdivision or public or private organization of any character and, for the
purposes of these rules, includes a state agency as defined in ORS 183.310(1).

(8) “Petition” means a written request in the form described in the applicable
Attorney General’s Model Rules in which the petitioner requests the Commission or
Department to take or initiate a particular action, as in a petition for reconsideration or

Note: These rules were filed with the Office of the Secretary of State and took effect on
July 23, 1996. The rules are subject o noz -substantive modifications such as
renumbering and correction of typegraphic I ervors pursuant to ORS 183,360 (2)(a)
when published by the Secretary of State.



rehearing of a contested case matter, petition for declaratory ruling or petition for party
status in an announced contested case hearing.

(9) "Petitioner” means any person filing a petition with the Department or
Commission.

(10) “"Proof of Service” means a certification by the sender that the document
described in the certification was mailed to the recipient on a certain date and giving the
recipient’s name and the address to which the document was mailed.

{11) “Protest” means a written protest in the form described in sections 11(5) and
25(5) of Chapter 416, 1995 Oregon Laws against the proposed approval or denial of an
application for a water right, in the form and manner described in QAR 690-02-030
against the proposed approval or denial of an application for a water right other than
one made pursuant to Ch. 416, 1995 Qregon Laws, for a change in an existing water
right, or in the form and manner described in QAR 690-17-600 for a protest against a
propesed cancellation of a water right.

(12) “Protestant” means any person filing 2 protest against a proposed action.

(13) "Standing,” as used in these rules, means the right acquired by submitting a
request for standing pursuant to QAR 690-02-035 and paying the fee required under
ORS 536.050 {1) (q) to:

(a) Request intervention under OAR 690-02-105 and participate in support of a
proposed final order in the contested case hearing for which standing was obtained; or

{b) Seek judicial review of a final order issued in the matter for which the request
for standing was made.

Stat. Auth.: ORS 536.027 & 536.029
Statutes Implemented: ORS 183.310 to 183.550, Ch. 536 - 543
Hist: WRD 8-1992, f. & cert. ef. 6-24-92; WRD 1-1996, f. & cert. ef, 1-31-96

Authorized Non-Attorney Representation

690-02-020 A party or limited party participating in a contested case hearing
before the Water Resources Commission or the Water Resources Department may be
represented by an authorized representative in the manner and to the extent provided
for in OAR 137-03-008 of the Attomey General’s Model Rules.

Stat. Auth.: ORS 536.027, 536.029

Statutes Implemented: ORS 183.413 to 183.497

Hist: WRD 8-1987 (Temp), {. 8-27-87, ef. 8-25-87; WRD 1-1988, {. 1-19-88, cert. ef.
2-23-88; WRD 8-1992, {. & cert. ef. 6-24-92; Renumbered from 690-02-001

Agency Representation by Officer or Employee

690-02-023 (1) As authorized by the Attorney General pursuant to ORS
183.450(7)(a), Department officers and employees may appear and participate on behalf
of the Water Resources Department and Commission in the following types of
contested case hearings:

(a) Civil penalty hearings under ORS 537.792 and QAR Chapter 690 Division 225
which may lead to imposition of a fine, well constructor license suspension/revocation,
or conditions placed on a well constructor licens=:
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(b} Civil penaliy hearings under ORS 536.900 and OAR Chapter 690 Division 260
which may lead to imposition of a fine or order directing compliance with regulatory
directives;

(c} Protested water use applications under OAR 537.170 or 537.622 and OAR
Chapter 690 Divisions 77 or 310;

(d) Protested conversions of minimum perennial streamflows to instream water
rights under OAR Chapter 690 Division 77;

{e} Requests for reservations of water for future economic development under
OAR Chapter 690 Division 79;

(f} Other contested case hearings where the protested action rests in whole or in
part on studies, policy recommendations or other analyses done by Department staff
and which study, policy recommendation or other analysis has been approved or
authorized by the Department
ot the Commission;

(g) Other individual cases or categories of hearings as approved in writing by the
Attorney General on an individual or category basis,

(2) The Department representative shall not present legal argument in contested
case hearings or give legal advice.

{3) Legal argument includes arguments on:

{a) The jurisdiction of the agency to hear the contested case;

(b) The constitutionality of a statute or rule or the application of a constitutional
requirement to an agency;

(¢) The application of court precedent to the facts of the particular contested case
proceeding.

(4) Legal Argument does not include presentation of evidence, examination and
cross-examination of witnesses or presentation of factual arguments or arguments on:

{a) The application of the facts to the statutes or rules directly applicable to the
issues in the contested case;

(b) Comparison of prior actions of the agency in handling similar situations;

(c} The literal meaning of the statues or rules directly applicable to the issues in
the contested case;

{d) The admissibility of evidence or the correctness of procedures being
followed;

(e) Commission or Department position, policy or practice.

(5} When Department agency officers or employees are representing the
Department in a hearing, the presiding officer shall advise such representative of the
manner in which objections may be made and matters preserved for appeal. Such
advice is of a procedural nature and does not change applicable law on waiver or the
duty to make timely objection. Where such objections may involve legal argument, the
presiding officer shall provide reasonable opportunity for Department officers or
employees to consult legal counsel and permit such legal counsel to file written legal
argument within a reasonable time after the conclusion of the hearing.

(6) A Department officer or employee who has appeared and represented the
Department in a contested case hearing before the Department's presiding officer may
file written exceptions and argument on the exceptions to the proposed order issued for
that hearing, subject to the limitations set out in Sections 2 and 3 of this rule.

3



Stat. Auth.: ORS 183.450
Statutes Implementad: ORS 183.413 through 183.470, ORS Ch. 536 through 543
Hist: WRD -1996, {. & cert. ef. 7-23-96

Filing Generally

690-02-025 (1) Where filing by a certain date is directed, the document to be filed
must be received by the date given. A postmark showing the document was placed in
the mail on or before the date set for filing will not constitute timely filing. Filings
submitted by telephonic facsimile communication device that are incomplete because of
transmission, maintenance, or other malfunctions, and filings which do not include any
required filing fee, will not constitute timely filing.

(2) An incomplete or untimely filing will not be accepted unless it is shown that
the reason for the untimely or incornplete filing was beyond the control of the person.

(3) Where a filing date is a state holiday or on a weekend, the document must be
received by the next day of regular mail delivery.

Stat. Auth.: ORS Ch. 183, 536,027, 536.029
Statutes Implemented: ORS 183.413 to 183.497, Ch. 536 to 543
Hist; WRD 1-1996, f. & cert. ef. 1-31-96

Form and Content of Protest

690-02-030 {1) Except as otherwise provided in ORS Chapter 537 and CAR
Diivisions 77 and 310 relating to applications for water rights and in Division 17 relating
to cancellation of pezfected and developed water rights, a protest in any contested case
or potential contested case matter shall be in writing, signed by the protestant or the
protestant’s attorney or authorized representative, and shall contain a detailed
statement of:

(a} Facts sufficient to show that the protestant is entitled to the relief or action
requested;

(b} The specific relief or action requested;

(c) The name and address of protestant and other person or persons necessary to,
or having a direct interest in, the proceeding;

(d) Citation of legal authority or basis for the claim or relief asserted or
requested.

(2} Proof of service upon the person or persons whose rights or claims are
contested shall be attached to the original protest.

Stat. Auth.: ORS Ch. 183, 536.027, 536.029 & Ch. 540

Statutes Implemented: ORS Ch. 536 to 543

Hist: WRD 4-1978, {. & cert. ef. 5-22-78; WRD 8-1978, f. & cert. ef. 10-18-78; WRD
11-1986, f. & cert. ef. 9-30-86; WRD 8-1992, {. & cert. ef. 6-24-92; Renumbered from 6%0-
01-010: WRD 1-199¢, {. & cert. ef. 1-31-96



Requests for Standing in Matters Involving Applications Made Under ORS Chapter
537

690-02-035 (1) Any person who supports a proposed final order issued pursuant
to ORS 537.153 or 537.621 may request standing for purposes of participating in any
contested case proceeding which may be held on the proposed final order, or for
judicial review of a final order issued pursuant to ORS §37.172, 537.173, 537.625 or
537626, whether issued following a contested case hearing or where no contested case
hearing is held.

(2) The request for standing must be in writing, signed by the requester, and
include the following;

(2) Requester’s name, mailing address, and telephone number;

{b) If the requester is representing 2 group, association or other organization, the
name, phone number and mailing address of the represented group;

(c) A statement that the requester supports the proposed final order as issued:

(d) A detailed statement of how the requester would be harmed if the proposed
final order is modified, if knowr; and

(e} All reasonably ascertainable issues and available arguments supporting the
requester’s position that the proposed final order should not be modified.

(3) Any person who has filed 2 request for standing may later file a petition for
intervention in any contested case hearing subsequently held on the matter for which
standing was requested, in the manner described in QAR 650-02-105,

(4) If no protest is filed, and the department does not change the proposed final
order, the director shall refund the standing fee.

Statutory Authority: ORS 536.027
Statutes Implemented: ORS 537.153, 537 621
Hist: WRD 1-1996, f. & cert. ef. 1-31-96

Filing of Protest

690-02-040 The original of the protest shall be filed with the Water Resources
Department. A protest shall be deemed filed when received by the Water Resources
Department accompanied by the statutory filing fee and determined to be timely and in
proper form as required by these rules.

Stat. Auth.: ORS Ch, 183, 536.027

Statutes Implemented: ORS 537.153, 537.621

Hist: WRD 4-1978, {. & cert. ef. 5-22-78; WRD B-1978, {. & cert. ef. 10-18-78; WRD
11-1986, f. & cert. ef. 9-30-86; WRD 8-1992, f. & cert. ef. 6-24-92; Renumbered from &690-
01-015; WRD 1-1996, f. & cert. ef. 1-31-96

Service of Protest or Request for Standing

690-02-050 (1) Except for requests for standing made pursuant to ORS 537.153(5)
or 537.621(6), protests made pursuant to ORS 537.153(6) or 537.621(7) and protests filed
under QAR Chapter 690, Division 17, service upon individuals or groups named in the
protest shall be made by the protestant personally or by regular mail. If it appears that
there are other persons whose interest may be affected by the relief or action requested
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in the protest, the Department shall serve or direci the protestant to serve a copy of the
protest on such persons personaily or by regular mail.

{2} The protest shall be deemed served on the date of mailing to the last known
address of the person being served.

{3) Within 10 days after the close of the filing period established under ORS
537.153({7)} or 537.621(8)}, the Department shall send a copy of all protests and requests

for standing received to the applicant, the protestant(s), if any, and to each person who
requested standing.

Stat. Auth.: ORS Ch. 183, 536.027, 536.02%

Statutes Implemented: ORS 537.153, 537.621

Hist: WRD 4-1978, {. & cert. ef. 5-22-78; WRD 8-1978, {. & cert. ef. 10-18-78; WRD
11-1986, f. & cert. ef. 9-30-86; WRD 8-1992, f. & cert. ef. 624-92; Renumbered from 690-
01-020;, WRD 1-1996, {. & cert. ef. 1-31-96

Motion to Make More Definite and Certain

690-02-060 {1) The Commission, the Department or the Hearings Referee, on their
own motion or on the motion of any party, may order that allegations in the protest be
made more definite and certain.

(2) The protestant shall comply with the order to make more definite and certain
within 15 days of the order date. Allegations ordered to be made more definite and
certain may be stricken upon failure to comply.

Stat. Auth.: OR5 Ch. 183, 536.027, 536.02%

Statutes Implemented: ORS Ch. 536 to 543

Hist: WRD 4-1978, {. & cert. ef. 5-22-78; WRD 8-1978, f. & cert. ef. 10-18-78; WRD
11-1986, f. & cert. ef. 9-30-86; WRD 8-1992, {. & cert, ef. 6-24-92; Renumbered from 690-
01-025

Withdrawal of Frotest

690-02-080 At any time prior to hearing, the protestant may withdraw the protest
without prejudice.

Stat. Auth.; ORS Ch. 183, 536.027, 536.029

Statutes Implemented: ORS Ch. 536 to 543

Hist: WRD 4-1978, {, & cert. ef. 5-22-78; WRD 8-1978, f. & cert. ef. 10-18-78; WRD
11-1986, f. & cert. ef. 9-30-86; WRD B-1992, {. & cert. ef. 6-24-92; Renumbered from 690-
01-035

Notice of Contested Case Hearings

690-02-090 (1) Formal written notice of the hearing pursuant to OAR 137-03-001
shall be served on the parties and persons who have timely filed a request for standing
under ORS 537.153 or 537.621 at least 30 days prior to the date of hearing unless

otherwise provided in OAR Chapter 690 or where a lesser time is agreed to by the
patties.



(2} For conversions of minimum streamflows to instream water rights under
OAR Chapter 690, Division 77, notice shall be given at least 30 days prior to the date of
hearing by regular mail to the parties, to the affected local government planning agency,
ta persons who have filed a written request to be notified if a hearing is scheduled, by
publication weekly for twe consecutive weeks in the newspaper(s) of largest circulation
published in each county in which the stream reach or point specified in the minimum
perennial streamflow to be converted is located and by regular mail to potentially
interested parties as determined by the Department. However, failure to notify an
individual under this section shall not constitute a failure to provide adequate notice.
Publication and distribution of notice shall be completed at least 30 days prior to the
date of hearing,

Stat. Auth.: ORS Ch. 183, 536.027, 536.029

Statutes Implemented: ORS 183.413 to 183.497 and Ch. 537 and 540

Hist: WRD 11-1986, {. & cert. ef. 9-30-86; WRD 8-1989, {. & cert. ef. 10-3-89; WRD
B-1992, f, & cert. ef. 6-24-92; Renumbered from 6%0-75-007: WRD 1-1996, f. & cert. ef, 1-
3196

Request for Party Status Following Notice of Contested Case Hearing in Matters
Other than Applications on which a Hearing is Held Pursuant to ORS 537.170 or
537.622

690-02-100 (1) Where the time for filing petitions for party status is not otherwise
set by the Hearings Referee, persons requesting party status or limited party status in
the hearing shall file a petition for party status with the Hearings Referee in accordance
with OAR 137-03-005, at least 20 days prior to the date set for the hearing.

(2) The Hearings Referee shall serve the petition for party status or limited party
status on all previously admitted parties and any other petitioners personally or by
mail. Parties so served shall have seven days from date of mailing to file an answer to
the petition with the Hearings Referee. Response to petitions for party status or [imited
party status shall be limited to previously admitted parties.

(3) Petitions for party status or limited party status in a proceeding shall be
considered as provided by OAR 137-03-005(7). The determination on the petition will be
made by the Hearings Referee. The ruling shall be by written order, served promptly on
the petitioner and all parties.

{4} An order granting party or limited party status may be conditioned on such
terms as the Hearings Referee deems necessary.

(9) Persons granted limited party status may conduct discovery, submit evidence,
examine and cross-examine witnesses and file proposed findings, briefs and exceptions
only with respect to the issue(s) in which participation is granted.

Stat. Auth.: ORS Ch. 183, 536.027 & 536.029
Statutes [mplemented: ORS 183.413 to 183.497 and Ch. 536 to 543
Hist: WRD 4-1983, f. & cert. ef. 8-10-83; WRD 11-1986, f. & cert. ef. 9-30-86; WRD

8-1992, f. & cert. ef. 6-24-92; Renumbered from 690-75-015; WRD 1-1996, . & cert. ef. 1-
3196



Requests for Intervention in Hearings Conducted Pursuant to ORS 537.170 or 537.622

690-02-105 (1) Persons who previously requested and obtained standing under
the provisions of ORS 537.153(5) or 537.621(6) may file a request to intervene in the
contested case hearing in which standing was obtained.

(2) Requests for intervention shall be in writing, signed by the person making the
request, and contain the following information:

(2) Name, mailing address, and telephone number of the person requesting
intervention;

(b) Number of the application involved and the date the proposed final order
was issued;

{c} A request to intervene in the contested case proceeding on the proposed final
order; and

(d) A description of the specific issues on which the requester seeks to
participate, as expressed in the original request for standing or as established in the
notice of contested case hearing.

(3) The petition for intervention must be received in the offices of the Department
no later than 8 2.m. the day prior to the date announced for the pre-hearing conference,
if any, or by the date and time specified by the Hearings Referee, and must be
accompanied by the statutorily-established filing fee and by a certificate of service
showing that a copy of the petition has been served on the named parties to the
contested case hearing, as listed in the letter announcing referral of the matter to
contested case hearing.

Statutory Authority: ORS Ch. 183, 536.027 and 536.029
Statutes Implemented: ORS 183.413 to 183.497, 537.153 and 537.621
Hist: WRD 1-1996, {. & cert. ef. 1-31.96

Procedures for Withdrawal from Party Status

690-02-110 A person or agency granted party status or limited party status and
later wishing to withdraw from the proceedings shall file written notice with the
Hearings Referee and all parties, stating reasons for withdrawal and specifying
stipulations, settlements, or other terms or conditions of the withdrawal.

Stat. Auth.: ORS Ch. 183, 536.027 & 534.029

Statutes Implemented: ORS Ch. 183.413 to 183.497, Ch. 536 - 543

Hist: WRD 4-1983, {. & cert. ef. 8-10-83; WRD 8-1992, f. & cert. ef. 6-24-92;
Renumbered from 690-75-025

Discovery

690-02-120 Discovery of documents, physical evidence or information in
preparation for the hearing may be obtained in any manner provided by the Attorney
General’s Model Rules of Procedure, OAR Chapter 137, Division 3, subject to limitations
imposed by the Hearings Referee or as a result of time limitations imposed by law.

Stat. Auth.: ORS Ch. 183, ORS 536.027 & 536.029
Statutes Implemented: ORS 183.413 o 183.497, Ch. 536 - 543
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Hist: WRD 8-1992, {. & cert. ef. 6-24-92; WRD 1-1996, f. & cert. ef, 1-31-96

Hearings Referee, Powers

690-02-130 The Hearings Referee shall take all necessary action to ensure a fair
and impartial hearing and to maintain order. The Hearings Referee shall have a2l
powers necessary to perform those duties including but not limited to the power to:

(1} Rule on petitions for or withdrawal from party status and limited party
status;

(2} Administer oaths and affirmations and examine witnesses;

{3) Receive evidence:

(4) Order depositions and other discovery, including exchange of documents and
written testimony, regulate the course of discovery and issue subpoenas;

(3) Regulate the course of discovery and all other aspects of the hearing and the
conduct of the participants including the length of oral presentation and written
submissions;

(6) Require names of witnesses and summaries of anticipated testimony, exhibits
Or reports proposed to be entered into the record to be submitted prior to the hearing
and copies of the same to be provided to other parties;

{7) Require some or all testimony to be filed in written form prior to the hearing.

{8) Dispose of procedural matters, establish or limit issues to be addressed in the
hearing, and rule on motions;

(9) Require parties with substantially similar interests to join in one presentation
to avoid redundant testimony;

(10) Call witnesses when essential matters are not addressed by the parties or
their witnesses;

{11) Hold conferences to reach settlement, to refine or clarify issues, or for any
other purpose the Hearings Referee finds necessary;

{12} Continue the hearing from time to time;

(13) Exclude evidence on faifure to comply with discovery orders or orders for
exchange of evidence proposed to be offered;

(14) Ensure that a complete record of all motions, rulings, testimony, and exhibits
of the hearing is maintained;

{15) Take any other action consistent with governing statutes and the
Commission’s rules and policies, including the Attorney General’s Model and Uniform
Rules as adopted by the Commission;

(16) Prepare and serve upon parties a proposed order including findings of fact,
findings of ultimate fact and conclusions of law;

{17) Where no exceptions to the proposed order are timely filed, issue and serve
upon the parties a final order.

Stat. Auth.: ORS Ch. 183, 536.027, 536.029
Statutes Implemented: ORS 183.413 to 183.497, Ch. 536 - 543
Hist: WRID 4-1983, {. & cert. ef. 8-10-83; WRD 11-1986; £. & cert, ef. 9-30-86; WRD

8-1992, f. & cert. ef. 6-24-92; Renumbered from 690-75-030; WRD 1-1996, f. & cert. ef. 1-
31-96



Procedure in Contested Cases

690-02-140 QAR 137-03-040 of the Attormey General’s Model Rules of Procedure
shall apply in the conduct of contested cases except that in the following situations, and
at the discretion of the Hearings Referee, the order of presenting evidence shall be:

(1) Statement and evidence of party:

(a) Opposing the proposed action on an application for water right permit (ORS
537.170 or 537.622%;

(b} Applying for water right transfer (ORS 540.530);

{c} Seeking cancellation of perfected water right (ORS 540.641(2)); or

(d) Seeking water right certificate on which a protest has been filed (ORS
537.260(3)).

(2) Statement and evidence of parties in opposition to claim or position asserted
in section (1} of this rule.

(3) Rebuttal testimony.

Stat. Auth.: ORS Ch. 183, 536.027, 536.029
Statutes Implemented: ORS 183.413 to 183.497, Ch. 536 - 543
Hist: WRD 4-1978, {. & cert. ef. 5-22-78; WRD 8-1978, {. & cert. ef. 10-18-78; WRD

11-1986, . & cert. ef. 9-30-86; WRD B-1992, {. & cert. ef. 6-2492; Renumbered from 690-
01-040

Judicial and Official Notice

690-02-150 (1) The Hearings Referee may take judicial notice of all facts of which
the courts of the State of Oregon take judicial notice that are pertinent to the hearing
issues.

(2) The Hearings Referee may take official notice of the following:

{a) Administrative rulings and reports of the Commission, the Department and
other governmental agencies;

(b} Facts contained in permits and licenses issued by the Director or Commission;

(c) The factual results of the Hearings Referee’s personal inspection of physical
conditions involved; and

{d) General, technical, or scientific facts, compilations of data, or analysis of same,
collected, developed or made within the Department’s specialized knowledge.

(3) At any time during the proceeding, or in any event prior to a final decision,
the parties shall be notified of facts to be officially or judicially noticed, and shall be
afforded an opportunity to contest the facts to be so noticed.

Stat. Auth.: ORS Ch. 183, 536.027, 536.02%
Statutes Implemented: ORS 183.413 to 183.497, Ch. 536 - 543
Hist: WRD 4-1983, {. & cert. ef. 8-10-83; WRD 11-1986, f. & cert. ef. 9-30-86; WRD

8-1992, {. & cert. ef. 6-24-92; Renumbered from 690-75-040;: WRD 1-1996, f. & cert. ef. 1-
31-85
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Suggestions for Findings, Conclusions and Orders

690-02-160 The Hearings Referee may provide an opportunity for each party to
present in writing, suggested findings of fact, conclusions and orders on any permit or
license application, consistent with a schedule set by the Hearings Referee.

Stat. Auth.: ORS Ch. 183, 536.027 & 536.025

Statutes Implemented: ORS 183.413 to 183,497, Ch. 536 - 543

Hist: WRD 4-1983, f. & cert. ef. 8-10-83; WRD 8-1992, {. & cert. ef. 6-24-92;
Renumbered from 690-75-045

Proposed Orders; Exceptions; Final Orders

690-02-170 (1) Following completion of the hearing and closure of the record in
any contested case matter except for those conducted pursuant to ORS 537,170 or
537.622, the Hearings Referee shall issue a proposed order setting out the determination
of the agency. If no exceptions are filed by any party within 30 days from service of the
proposed order, and if a different final order is not issued by the Director within the
time period allowed for filing exceptions, the proposed order shall become the final
order of the agency and a copy of the final order shall be served on the parties to the
contested case.

(2)a) In all contested cases involving matters arising under ORS Chapters 183,
536 through 543, ORS 498.268 and 509.645, or administrative rules in QAR Chapter 690
implementing these statutes, where exceptions are filed to the proposed order, the final
determination on behalf of the agency shall be made by the Director except in those
areas listed in subsection (2)(b) of this rule;

(b} Where exceptions are filed to the proposed order and the subject matter of
any of the following OAR Chapter 690 divisions, or the statutes implemented by these
divisions, is the primary issue at the hearing, the Commission shall issue the final
decision:

(A} Division 310— Water Right Application Processing;

(B) Division 15 — Water Right Transfers;

(C} Division 18 — Conservation and Use of Conserved Water;

(D) Division 50 — Appropriation and Use of Water for Hydroelectric Power
Projects;

(E) Division 51 — Appropriation and Use of Water for Hydroelectric Power and
Standards for Hydroelectric Applications;

(F) Division 74 — Standards for Consideration of Applications Involving
Hydroelectric Projects;

(G) Division 77 — Instream Water Rights;

(H) Division 225 — Assessment of Civil Penalties under QAR 690-225-100:

(I) Division 260 — Civil Penalty Assessment for Qther than Well Constructors.

(3) As provided in ORS 183.482 and OAR 137-03-080, any party may petition for
reconsideration or rehearing following issuance of the final order. Any Commissioner
may move for reconsideration or rehearing. A motion for reconsideration or rehearing
made by a Comrissioner shall be passed by a majority of the Commission.

Stat. Auth.: ORS Chapter 183, 536.025, 536.027 & 536.029
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Statutes Implemented: ORS 183.413 to 183.497, Ch. 536 - 543

Hist: WRD 6-1990, {. & cert. ef. 6-25-90; WRD 5-1991, f. & cert. ef. £-26-91: WRD §-
1992, §. & cert. ef. 6-24-92; Renumbered from 690-01-041; WRD 1-1996, f. & cert. ef. 1-31-
%6

Proposed Orders; Exceptions; Affirming or Modifying Orders in Contested Cases
Involving Water Use Applications Made Pursuant to ORS Chapter 537

690-02-175 {1} Following completion of the hearing and closure of the record in
the contested case involving any application subject to the provisions of ORS 537.170 or
537.622, the Hearings Referee shall issue a proposed order. The proposed order may
include any of the provisions or restrictions included in the proposed final order and
draft permit or Division 77 certificate issued by the agency prior to the contested case
hearing.

(2) Any party may file exceptions with the Commission by filing the exception
with the department within 20 days following the date of service of the proposed order
on the parties to the contested case proceeding. Exceptions must be in writing, clearly
and concisely identify the portions of the proposed order excepted to, and cite to
appropriate portions of the record or to Commission policies to which modifications are
sought in the exceptions.

(3) The Commission may form a subcommittee to review and act on the
exceptions filed under subsection (2) of this rule.

(4) Where exceptions are timely filed to the proposed order, within 60 days from
the close of the exception pericd, the Commission shall either issue a modified order or
deny the exceptions and affirm the proposed order.

Statutory Authority: ORS Ch. 183, 536.027 and 536.029
Statutes Implemented: ORS 183.413 to 183.497, 537.173, 537.626
Hist: WRD 1-1996, {. & cert. ef. 1-31-96

Reopening the Hearing Record

690-02-180 (1) On good cause being shown, the Hearings Referee may reopen the
hearing record, or the Commission or Director may direct that the hearing record be
reopened, for the purpose of receiving further evidence at any time prior to a final
decision.

(2} A party requesting to reopen the proceeding must show cause for not
presenting the evidence during the previous proceedings and show that the evidence to
be presented could affect the outcome of the proceedings.

Stat. Auth.: ORS Ch. 183, 536.027 & 536.029

Statutes Implemented: ORS 183 413 to 183.497, Ch. 536 - 543

Hist: WRD 4-1983, f. & cert. ef. 8-10-83; WRD 8-1992, f. & cert. ef. 6-24-92;
Renumbered from 690-75-035
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