g A CERTIFICATE AND ORDER
A FOR FILING
COON PERMANENT

i ADMINISTRATIVE RULES WITH THE SECRETARY OF STATE

I HEREBY CERTIFY that the attached copy is a true, full and correct copy of PERMANENT rule(s) adopted on February 26, 1990
{Date}

Water Resources Commission

by the
{Department) Division)

to become effective __February 28, 1990
{Date)

Water Resources Commission

The within matter having come before the
(Department) (Division)

all procedures having been in the required form and conducted in accordance with applicable statutes and rules and being fully advised in the premises:

YES 8§ Date Published: __December 1, 1989 j

Notice of Intended Action published in Secretary of State's Bulletin:. NO O
NOW THEREFORE, IT IS HEREB’Y QRDERED THAT the following action be taken: (List Rule Number(s) or Rule Title(s) on Appropriate Lines Below)

-

Adopted:
(New Total Rules)

Amended: .
(Existing Rules) 0AR Chapter 690, Division 18-040, 050, and 060 Conservation and the

use of conserved water

Repealed:
(Total Rules Only)

Water Resources Department

(Department) (Division)

DATED this ___ 28th dayof ___February 19 90

By: 4242é%2&§/%4 Al ééiix/4A47
@Grized Signer) \/
Tite: __ Director

“

536.025, 536.029, 537.455, to 537.500

as Administrative Rules of the

Statutory Authority: ORS

Chapter(s) Oregon Laws 19 __
151 1990 Legi

House Bill(s) 19 Legislature; or Senate Bill(s)

Subject Matter:  Incorporated the 1989 legisiative amendments into Department rules. Reguires the
Water Resources Commission to consider mitigation when evaluating the effects of a
conservation proposal to other water users. Allows anyone objecting to a proposed
order, allocating percentages of conserved water, to request a contested case

hearing before the Commission.
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OREGON AIMINISTRATIVE RULES 2/90
WATER RESOURCES DEPARITMENT
CHAPTER 690, DIVISION 18
CONSERVATION AND THE USE OF OONSERVED WATER

PURPOSE
690-18-010

The purpose of QAR 690-18-010 through QAR 690-18-090 is to carry out the
provisions required by the enactment of ORS 537.455 to 537.500 and 540.510
(2) and (3), the intention of which is to pramote the conservation of water,
maximize beneficial use and enhance streamflows.

DEFINITIONS
690-18-020

The following definitions apply in QAR 690 Division 18 and to any proposals
approved or certificates issued under these rules.

(1)
(2)

(3)

(4)

(5)
(6)
(7)

(8)
(9)

"Commission" means Water Resources Commission.

"Conservation," as defined in ORS 537.455, means the reduction in the
amount of water consumed or irretrievably lost in the process of
satisfying an existing beneficial use, achieved either by improving the
technology or method for diverting, transporting, applying or
recovering the water, or by implementing other approved conservation
measures.

"Conserved Water," as defined in ORS 537.455, means the amount of
water, previously unavailable to subsequent appropriators, that results
from conservation measures.

"Conserved water right" means a water right established by allocation
of a quantity of water, which results fram the savings created by the
implementation of a conservation measure, approved by the Water
Resources Cammission.

"Department" means Water Resources Department.
“Director" means Water Resources Director.

"Feasible" means a conservation proposal incorporating appropriate
technology or improved use or management of water which would result in
a reduced diversion.

"Instream," as defined in ORS 537.455, means within the natural stream
channel or lake bed or place where water naturally flows or occurs.
"Instream water right," as defined in ORS 537.332, means a water right
held in trust by the Water Resources Department for the benefit of the
pecple of the State of Oregon to maintain water instream for public
use. An instream water right does not require a diversion or any other
means of physical control over the water.



(10) "Public use," as defined in ORS 537.455, includes, but is not limited
to: .

(a) Recreation;

(b) Protection and enhancement of fish 1life, wildlife, fish and
wildlife habitat and any other ecological values;

(c) Pollution abatement;

(d) Navigation;

(e) Scenic attraction; or

(f) Any other similar or related use or use protected by the public
trust.

POLICY
690-18-030

1)

2)

3)

4)

The implementation of ORS 537.455 to 537.500 and 537.540 (2) and (3) is
a means of promoting more efficient use of water while increasing
streamflows where public benefits can be enhanced. These rules are
intended to encourage the highest and best use of water by allowing the
sale or lease of the right to the use of conserved water.

An analysis of past water use is necessary to evaluate the
effectiveness of a conservation measure. A lack of detailed use records
will not autamatically delay the processing of a conservation
application, but the Comission may require a period of data
collection by the applicant prior to implementation to establish a
baseline for evaluating the effectiveness of the measures.

The Camission recognizes that the potential to conserve water and the
benefits from water conservation may vary with each proposal. These
rules establish a process to review and evaluate the merits and impacts
of conservation proposals. After a sufficient mmber of applications
are submitted, these rules shall be reviewed and revised, if necessary,
to further pramote efficient water use.

It is the intent of these rules to maintain and protect the irrigated
agricultural base by allowing conserved irrigation water to be used to
meet the needs of the right holder.

APPLICATION FORM
690-18-040

(1)

Each application containing a conservation proposal shall be prepared
on forms provided by the Department. A separate conservation
application must be submitted to the Department for each water right,
except:

(a) When the conservation application is submitted by an organized
water distribution entity, such as an irrigation district or other
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(2)

(3)

(®)

user group. Evidence of the applicant's authority to represent
the certificate holders must be included.

When a conservation application is submitted for several rights
urder one ownership.

Applications shall contain:

(a)
(b)

(c)
(d)
(e)
(£)
(9

(h)

(1)

3)
(k)

(1)

(m)

(n)
(0)

The applicant's name, mailing address and telephone mmber;

The names appearing on the certificates, decrees, or proof of
appropriation;

The names of decrees and page numbers, if applicable.

The permit and certificate mmbers, if applicable;

The source(s) of water;

The dates(s) of priority;

The rate and total volume of water diverted in four of the last
five years, and the rate and volume used in the portion of the
system to be affected, noting the means of determination;

The amount of conserved water the applicant expects to result
from the implementation of the conservation measures in each
month of the use period, described as a rate of flow and volume of
water;

A preliminary schedule which includes when the applicant proposes
to begin construction, caomplete construction, and expects to
achieve conservation;

The estimated cost of the project, the anticipated socurce of funds
arnd amounts from each source;

For any out of stream use, the point of diversion, place of use
and the type of use the holder intends to make with the portion of
conserved water the holder may be allocated. If the use is
instream, the applicant must specify the stream reach for which
the water is to be managed.

Whether the anticipated use of conserved water is on the
applicants property, a sale, a lease, a temporary reservation or a
dedication.

A list of public and private entities which may have an interest
or regulatory authority concerning any aspect of the proposed
canservation measure;

Irrigation district or water control district approval when
applicable;

Other information the Department or Cammission deems necessary and
appropriate to aid in the evaluation of the proposal.

Items to be attached to the application are:

(a)
(b)

A map with sufficient detail to 1locate and describe the

facilities or areas affected by the conservation measures.

A narrative description of the conservation proposal, including:

(A) A description of the diversion, transportation, application
or recovery system which will be affected. The description
shall be sufficient to verify the listed rates and volumes;

(B) A description of what presently happens to the water the
applicant is proposing to conserve;
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(C) A description of the planned changes necessary to caonserve
water. The description must be of sufficient detail to
calculate new rates of use;

(D) A description of any measures plamned to protect the public
interest;

(E) An assessment of the possible effects the proposed use of
conserved water will have on other appropriators.

(F) A description of any mitigation plammed to offset
anticipated impacts to other water users.

PROCESSING A OONSERVATION APPLICATION
690-18-050

(1)

(2)

(3)

(4)

(5)

When the Department receives a conservation application the Director
shall make the following evaluation:

(a) Whether the conservation proposal will result in a reduced
diversion.

(b) Whether the conservation proposal will not adversely affect

water rlghts or the public interest, as described in ORS

537.170 (5); and

(c) Whether 25 percent of conserved water is the appropriate amount
to allocate to public use. The criteria the Director shall use in
making a recammendation concerning the allocation of conserved
water are listed in QAR 690-18-050 (6) (b) (A) (1) through (vi).

The Director shall provide public notice of all conservation
applications and preliminary evaluations through:

(a) Publication in a newspaper having general circulation in the area
in which the water rights addressed in the proposal are located,
for a period of at least three weeks and not less than one
publication each week; and,

(b) Mailing notification to J.nd1v1duals, orgam.zatlons and agencies an
the QAR Chapter 690 Division 1, and Division 11 mailing lists, to

anypersmwhohasrequastednotlflcatlmofproposalsarﬂaxwone
else the Director determines should be notified.

If an abjection is received by the Department within 30 days of the
mailing of public notice or the first publication under (2)(a) above ,
the Director may work with the applicant and any person or agency
raising the cbjection to determine whether the issues can be resolved
through mutually agreeable conditions, or by modifications of the
proposal.

The Director shall refer the application, all public responses and an
evaluation to the Canmission.

The Commission shall examine the application, the public respaonses and
the Director's evaluation. If in the judgement of the Cammission a
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(6)

proposed conservation measure may injure existing water rights or
adversely affect the public interest, the Comission shall hold a
public hearing on the application pursuant to ORS 537.170.

(2)

(b)

The Commission shall allocate conserved water if the Commission
finds that the proposed conservation measure:

(A)
(B)
(C)
(D)
(E)

Is feasible; ard,

Will produce canserved water; ard,

Can be effected without injury to existing water rights;
Adequately mitigates any effects on other water users; and
Will not adversely affect the public interest.

When the Commission allocates conserved water it shall issue a
proposed order to be served on the applicant. A copy of the order

shall be furnished to any one requesting a copy. The order shall
include:

(&)

(B)

The percent of water allocated to the applicant and the
state. The criteria the Commission shall consider in
allocating more or less than 25 percent of conserved water to
the state shall include, but need not be limited to:

(i) The amount of water necessary to satisfy identified
instream needs as determined by the Commission;

(ii) ™he source of funds used for implementing the
conservation measure. When more than 25 percent of the
funds used to finance the project come from public
sources and there are identified instream needs, more
than 25 percent of the conserved water should be
allocated to the State, except when allocating 1less
would be of sufficient benefit to offset the
cantribution of the public funds;

(iii)The conservation potential of the affected basin. ILess
than 25 percent may be allocated to the State when the
Comission determines that a lower allocation may result
in an increase in conservation effort in the basin;

(iv) whether or not the water right is located in a critical
groundwater area. When in a critical groundwater area
the Camission may allocate less than 25 percent to the
State if the water right source is surface water and
the applicant is willing to accept a condition on the
use of conserved water such that its use may protect or
enhance the groundwater aquifer;

(v) Whether or not the water right is located in an area
with unresolved Native American or Aboriginal water
rights. If so, more may be allocated to the State to
offset potential future claims on the waters of Oregon;

(vi) The pertinent provisions of the applicable basin plan.

Any conditions placed on the proposed conservation measure,
including a designated method and schedule for the collection
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(7)

(c)

of data before and after implementation to determine the
effectiveness of the measures; and,

-

(C) The approved schedule for:

(1) Campletion of construction; and,

(ii) Implementation of the conservation measure; and,

(iii) A time limit for requesting allocation of a quantity of
conserved water. The applicant may request an extension
of time if the project is not campleted on schedule.

If a timely request for a hearing is not filed under QAR 690-18-
060, the director shall issue a final order.

The issuance of a final order allocating a percent of conserved water

doesmtallwanychangeinthetypeofuse, place of use, or point of
diversion of the original water right.

APPEAL
690-18-060

An applicant or any one objecting to the proposed order may request a
contested case hearing before the Commission within 30 days of issuance of
the proposed order.

AITOCATION OF A QUANTITY OF CONSERVED WATER
690-18-070

(1)

(2)

Upon camletion of the approved conservation measures, and the
designated period of measurement, the water right holder may request
the Water Resources Camnission to determine the quantity of conserved
water allocated to the state and to the water right holder according
to the percentages established by the Comission. Any person
requesting an allocation of (a quantity of) conserved water, must
calculate on a form provided by the Department, the amount of conserved
water by subtracting (b) fram (a) as provided below.

(a)

(b)

The maximm rate of diversion, and total volume appropriated as
determined by measurements during the use period prior to the
implementation of the conservation measures designated in QAR 690~
18-050 (6) (b) (B).

The maximm rate of diversion and total volume appropriated as
determined by measurements during the use period following the
implementation of the conservation measures as designated in QAR
690-18-050 (6) (b) (B). The Department may assist the applicant in
making measurements to determine maximm rate of diversion and

total volume appropriated as determined by measurements during the
designated period.

Due to weather factors, the applicant may request, or the Comission
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(3)

(4)

may determine, that a different quantity of conserved water than the
amount shown above shall be considered as the amount of conserved water
when applying the percentages defined in the final order under QAR 690-
18-050 (6) (b) (A).

The request for allocation of a quantity of conserved water shall
include:

(a) The point of diversion, place of use and the type of use the
holder intends to make with the conserved water right. The
information shall include:

(A) The name and address of any perscn buying or leasing the
conserved water right and a legal description of the place of
use.

(B) The period of time for which a water right is to be reserved
instream, when applicable.

(C) A map shall be submitted that will clearly show each of the
following:

(1) The location of each diversion point, by reference to a
recognized public land survey corner. The locations may
be shown by distance and bearing or by coordinates
(distance north or south and distance east or west from
the cormer).

(ii) If the use is irrigation, the area to be irrigated in
each quarter-quarter section shall be indicated by
shading or hachuring and the mmber of acres in each

(iii)If the right is to remain instream, the stream reach
throwgh which the water is to be managed.

(iv) The scale to which the map is drawn, the section mumber,
township, and range, ard a north directional symbol.

(D) The terms of any agreement between the appropriator and the
person using the conserved water.

(E) If the right to the use of the conserved water is leased, a
place where the water is to revert to upon expiration of the
lease, containing the same information requested in QAR
690-18-070 (3) (a) through(b).

(b) Evidence that the use of the conserved water by the holder would
not harm any other appropriator.

The Commission shall verify the information provided in the request for
allocation, submitted to satisfy QAR 690-18-070 (1) through (3), and
allocate a quantity of water to the applicant and the state based on
the percentages established under OAR 690-18-050 (6). After the
Camission campletes the allocation of conserved water, the Cammission

shall issue new certificates covering the changes in the original water
right. These shall be:

(a) A separate new certificate preserving the unaffected portion of
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the water right.
(b) A separate new certificate shall be issued to define the right to
the use of the applicant's portion of conserved water.

(A) When the right is not leased, reserved instream or dedicated
to instream use, the certificate shall include:

(i) The name and address of the water right holder; _

(ii) The decree and page number or the certificate number of
the original water right;

(iii)The location of the point of diversion;

(iv) The source of water;

(v) 'The priority date of the right;

(vi) The rate at which water may be diverted and the amount
that may be diverted;

(vii)The purpose for which the water is used.

(viii)The description of the legal subdivisions of land to
which the water is appurtenant.

(ix) Any terms or conditions from the original water right
which still apply:

(x) Any other special circumstances or limitations affecting
the use of water.

(B) When the conserved water right is leased by the water right
holder, a certificate shall be issued:

(i) Subject to the terms and conditions of the lease.

(ii) Cortaining the same information listed in (i) through
(x) above.

(iii)Describing the place of use the right will revert to
upon the expiration of the lease.

(C) When the conserved water right is reserved instream for
future out of stream use, a certificate shall be issued
which states:

(i) The name and address of the water right holder:;

(ii) The decree and page mmber or the certificate mmber of
the original water right;

(iii)The source of water;

(iv) The priority date of the right;

(V) The rate ard duty which will be managed instream;

(vi) The stream reach through which the conserved water will
be managed;

(vii)Any terms or conditions from the original water right
which still apply.

(viii)Any other special circumstances or limitations
affecting the use of water.

(c) When a conserved water right is dedicated to instream use a new
certificate shall be issued (defining the same information described in
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(C), (i) through (viii) above) according to (d) below.

(d) A new certificate shall be issued to the Water Resources
Department defining the state's portion of the conserved water.
This shall include:

(A) The decree and page muber or the certificate mmber of the
original water right;

(B) The source of water;

(C) The priority date of the right;

(D) The use for which the water will be managed;

(E) The stream reach within which the water will be managed;

(F) The rate of flow allocated to the state;

(G) The dates within which this right will be managed;

(H) All applicable terms or conditions from the original water
right;

(I) Any special circumstances or limitations affecting the use
or management of water.

MANAGEMENT OF CONSERVED WATER
690-18-080

(1)

(2)

The Department shall manage any conserved water allocated to instream
use under the rules established to implement ORS 537.332 to 537.360
pertaining to instream water rights.

A conserved water right reserved instream for future out of stream use
shallbemanagedtocarryﬁlewaterthruzghthestreamreadlappmved
by the Commission. Any conserved water reserved instream shall
maintain its priority date and will not be subject to abandorment under
ORS 540.610 to 540.650.

CHANGE IN USE OF OONSERVED WATER
690-18-090

(1)

(2)

(3)

(4)

Any person or agency holding a certificate for the use of conserved
water, which is being leased or reserved instream for future out of
streamuse, shallmtlfythemrecborofanydiangeinthetypeofuse,
place of use or point of diversion. The notice must be submitted 60
days before the actual change and must include the same information
requested in QAR 690-18-070, part (3)(a) and (b). All other water
rights are subject to the t.ransfer rules in QAR 690, Division 15.

IheDlrectorshallonlya;pmveadmmgeintheuseofccnservedwater
that involves a change in the pomt of diversion, when the proposed
change could not canstitute an expansion of the right.
Achangeinthedlspensatlonoftheuseofaconsezvedwaternght
shall be deemed approved if the Director takes no action within 60
days.

Any right to the use of conserved water that is sold or given to an
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(5)

agency or political subdivision of the state or person:

(a) Shall became appurtenant to the premises upon which use is made;
and,

(b) Unless dedicated to instream use, shall be subject to the
provisions of ORS 540.510 to 540.539 and 540.610 to 540.560.

The Director shall issue an order amending the certificate for the
right to the use of conserved water, which describes the new use of the
conserved water. The order shall include the information cited in QAR
690-18-070 (4) (b) or (c).
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