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OREGON ADMINISTRATIVE RULES
WATER RESOURCES DEPARTMENT
CHAPTER 690
DIVISION 077

INSTREAM WATER RIGHTS

690-077-0000
Purpose of Rules

(1) The purpose of this division is to establish the policy, procedures, criteria, standards and
definitions which shall be applied by the [d]Department and Commission in the evaluation of ]
applications for establishing instrcam water rights. '

(2) This division also provides for the conversion of existing minimum streamflows to
instream water rights; for the purchase, gifi or lease of existing water rights for use as instream water
rights; and for the enforcement of instream water rights which are held in trust by the Water
Resources Department to protect the public uses.

(3} 1n 1987, the Legislaiure created a new type of water right called an instream water right.
Instream water rights are established by certificate from the Water Resources Commission or by
Icase agreement, pursuant to ORS 537.332 to 537.360, 1o maintain and support public uses within
natural streams and lakes. These public uses includc, but are not limited to, recreation, scenic
attraction, aquatic and fish life, wildlifc habitat and ccological values, pollution abatement and
pavigation. Instream water rights may also be established as a result of the allocation of conserved
water under ORS 537.455 to 537.500 and 540.510 (OAR Chapter 690, Division 18).

. (4)In 2001, the Legistature authorized the split scason use leasing of water rights for
instream purpeses, Under ORS 537.348(3), all or « portion of an existing water right may be
used for the existing nse and for instream nsc during the snme year, provided that the uscs are
not concurrent and that (he holders of the water righis measure and report to the Water
Resources Department the use of the exigting water right and the instream water righd,

{14]3) Instrcam water rights differ from other water rights because control or diversion of the
water is not required. Insiream water rights are held in (rust by the Water Resources Department but
are regulated and enforeed like all other water rights.

'([5§]6) Instreamn water rights do not take away or impair any legally established right to the ]
use of water having an earlier privrity date than the instream right.

Statutory Authority: ORS 536.025, 536.027, 536.220, 536,300, 536.310, 537333 &
537.356-358.

Stats. Implemented: ORS 537.332 to §37.360
Hist: WRD> 20-1988, f. & cert. ef, 114-88; WRID 9-1992, f. & cerl. ef. 7-1-92; WRD

1-1995, f. & cerl. ef. 2-14-95; WRD 5-1995 (Temp), f. & cert. ef. 8-4-95; WRD 1-1996, £, & cert. ef.
1-31-96, WRD 11-2001, f & cert. ef. 12-14-01
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690-077-0010
Definitions

As used in this Division:

(1) "Affected Local Government" means any local government, as defined in QAR
690-005-0015, within whose jurisdiction the diversion, conveyance, instream or out-of-stream use,
or reservation of water is proposed or established.

(2) "Agency” means DFW, DEQ and Parks.

(3) "Beneficial Use" means the reasonably efficient use of water without waste for a purpose
consistent with the laws, rules and the best interests of the peaple of the state.

{4 "Comment" means a written statcment concerning a particular application. The comment
may identify clements of the application which, in the opinion of the commenter, would conflict
with an existing water right or would impair or be detrimental to the public intercsi.

(5) "Commission" means the Water Resources Commission,

{6) "Contested Case” means a hearing before the [d]Department or Commission as defined |
in ORS 183.310(2) and conducted according to the procedures described in ORS Chapter 537, ORS
183.413 - 183.497 and OAR Chapter 690, Division 2,

[DDEW means-the-State Department - Figh-and Wildlife ]

([817) "DEQ" means the Department of Environmental Quality.

([$18) "Department™ means thc Water Resources Department.

(13619 "Director” means the director of the Water Resources Department.

([11]16) “Estimated Average Natural Flow" means average natural flow cstimates derived
from watermaster distribution records, [4]Department measurement records and application of
appropriate available scientific ahd hydrologic[al] technology.

([12]11) "Held in Trust by the Water Resources Department” means that the water right
must be enforced and protected for the public uses listed in the water right. Actions by the
[d]Departmient affecting instream water rights are limited by public trust obligations.

([13]12) "Instream," as defined in ORS 537.332, means within the natural stream channel or
lake bed or place where water naturally flows or oceurs.

{(34]13) "Instrecam flow" means the mmlmum quantity of water necessary to support the |
public use requested by an agency.

([45]114) "Instream Water Right," as defined in ORS 537.332, means a water right held in l
trust by the Water Resources Department for the benefil of the people of the state of Oregon to
maintain water instrcam for public use. An instream water right does not require a diversion or any
other means of physical control over the water.

([46]15) "Lease Agreement," means an order, executing a lease, si gned by the [d]Director '|
and all other required partics temporarily establishing an instream water right pursuant to ORS
537.348(2) and (3) from an cxisting water right under provisions of QAR 690-077-0077. ‘

([H]16) "Minimum Streamflow," also “minimum perennial streamflow," means an
administrative rule provision adopted in a basin program by the Water Resources Commission or its

predecessors to implement ORS 536,235, 536.310(7) and 536.325 and support aquatic life, maintain
recreation or minimize pollution.
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([18]17) "Multipurpose Storage Project” means any storage project which is designed and [
operated to provide significant public benefits and provides for mare than two beneficial uses and/or
purposes,

(18) “ODFW" means the Oregon Department of Fish and Wikdlife,

(19) "Parks" means the Oregon Parks and Recreation Department.

{20) "Planned" means a determination has been made for a specific course of action either
by legisiative, administrative or budgetary action of a public body, or by engineering, design work,
or other investment toward approved construction by the public or private sccior.

(21) "Planned Uses™ means the use or uses of water or land which has/have been planned as
defined in this section, Such uses include but are not limited to the policies, provisions, and maps
contained in acknowledged city or county comprebensive plans and land use regulations.

(22) "Pollution Abatement" means the use of water ta didute, transport or prevent pollution.

(23) "Protest" means a writien statement expressing disagreement with a proposed final
order filed in the manner, and having the content, described in ORS 537.145 to 537.240.

(24) "Public Benefit," as defined in ORS 537.332, means a benefit that accrues fo the public
al large rather than to a person, a small group of persens or to a private enterprise,

(25) "Public Use," as defined in ORS 537.332, includes but is not limited (o:

(a) Recreation;

(b) Conservation, maintenance and enhancement of aquatic and fish life, wildlife, fish and
wildlife habitat and any other ecological values;

~ (e) Pollution abatement; or

(d) Navigation.

{26) “Water Purvcyor” means any entity formed for the purpose of delivering water supply
to water right owners.

_{27) "Recreation” as a public use of water means any form of play relaxation, or amusement,
mostly done during leisure, that oceurs in or in conjunction with streams, lakes and reservoirs,
iacluding but not limiled to boating, fishing, swimming, wading, and viewing scenic attractions.

(28) "Scenic Attraction" means a picturesque natural feature or setting of 4 lake or stream,
including but not limited to waterfalls, rapids, pools, springs, wetlands and islands that create viewer
interest, fascination, admiration or attention.

(29) “Split Season Use” means the exercise of 4 water right in the same season defined
by the water right in the same calendar year for hoth the existing purposc of the water right
and for an instream purpose, provided that wiater is not used for the existing purpose during
the period in which the water ig to be protected instream.

([29]136) "Unappropriated Water Available" means water that cxceeds the quantities required
to meet existing water rights of record, minimum streamf{lows and instream water rights and for
known and yet to be quantified Native American treaty rights.

Statutory Authority: ORS Ch. 197, 536.025, 536.027, 536.220. 536.310, 536.332, 537.338
& 537.356 - 537.358

Stats. Implemented: ORS 537.332 to 537.360
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Hist: WRD 20-1988, f. & cert. ef. 11-4-88; WRD 12-1990, £. & cert. ef. §-8-90; WRD)
9-1992, f. & cert. ef, 7-1-92; WRD 1-1995, f. & cett. ef. 2-14-95; WRD 5-1995 (Temp), f. & cert. ef.
8-4-95; WRD 1-1996, f. & cent. ef. 1-31-96, WRD 11.2001, f & cert. ef. 12-14-01

690-077-0015

Gencral Provisions

(1) Instream water rights shall not take away or impair any permitted, csstificated or decreed
right to any waters or to the use of any rights vested prior to the date of the instream water right.

(2) The implementation of the instream water rights law is a means of achicving an equitable
allocation of water between instream public uses and otlier water uses. When instream water rights
are set at levels that exceed current unappropriated water available the water right not only protects
remaining supplies from future appropriation but establishes a management objective for achieving
the amounts of instream flows necessary to support the identified public uses.

(3) The amount of appropriation for out-of-stream purposes ‘shall not be a factor in
determining the amount of an instream water right.

(4) If natural streamflow or natural lakc lévels are the source for meeting instream waler
rights, the amount allowed during any identified time period for the water right shall not exceed the
estimated average natural flow or level occurring from the drainage system, except where periodic
flows that exceed the natural flow or level are significant for the public used applied for. An
example of such an exception would be high flow events that allow for fish passage or migration
over obstacles.

(5) If the source of water for an instream water right is olher than natural flow such as
storage releases or inter-basin frans{er, the source shall be developed or a permit for deévelopment
approved ptior ta or coincident in privrity with the instream water right. The development of
environmentally sound multipurpose storage projects thdl will provide instream water use along with
other beneficial uses shall be supported.

(6) Instream water rights in tivers ahd streams shall, insofar as practical, be defined by
reaches of the river rather than points on the river.

(7) When instream water rights are established through transfers or leascs of existing water
rights, the certificate or lease agreement shall define the appropriate point, reach or reaches to which
the new instream water right shall apply. Normally, a new instream water right shall be maintained
downsiream to the mouth of the affected streami; however, it may be maintained farther downstream
if the amount of the instream water right is a measurable portion of the flow in the receiving stream
or for a point or shorter distance if needed to account for return flow or to prevent injury.

(8) Instream water rights shall conform with state statutes and basin programs. All natugal
lakes and streams in the state shall be considered classified to allow all instream public uses unless
specifically withdrawn from appropriation for such use.

(9) Tustream water rights shall be approved only if the amount, timing and location serve a
public use ot uses.

(10) The combination of instream water rights, for the same reach or lake, shall not excced

the amount needed to provide increascd public benefits and shall be consistent with sections (4) and
(3) of this rule.
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(11} An instream water right created through the conversion of a minimum perennial
streamflow shall not take precedence over any rights having an earlier priority date, including
storage rights except where an individual permit or walter right specifies a subordinate to future use
or appropriations. _

(12) An instream water right created through the conversion of a minimum perennial
strcamilow which consists in whole or part of waters released from storage are enforceable only as
to the waters released to satisfy the instream water right.

(13) Instream water rights created through the conversion of minitoum perennial
streamflows shall carry with them any and all conditions, exceptions or exemptions attached to the
minimum perennial streamflow, unless modified through hearing.

Statutory Authority: ORS 536.025, 336,027, 536.220, 536.300, 536.310, 537.338 & 537.356
- 537358

Stats. linplemented: ORS 537.332 to 537.360
Hist: WRD 20-1988, f. & cert. ef. 11-4-88; WRD 1-1989 (Temp), { & cert. ef. 1-24-89;

WRD 4-1989, {. & cerl. ef. 7-11-89; WRD 9-1992, f. & cert. ef. 7-1-92; WRD 1-1995, f. & cert, ef.
2-14-95

690-077-0019
Process for Instream Water Right Certificate Requests

(1) Excepl as provided in ORS 537.343, the Department shall process a request received
under ORS 537.336 for a certificate for an instream water right in accordance with the provisions for
obtaining a permit to appropriate water under ORS 537,140 to 537.250, and the policies under ORS
537.332 10 537.360.

. {2) Nothing in ORS 183.310 to 183.550 shall be construed to allow additional persons to
participate in the process. To the extent that any provision in 183.310 to 183.550 conflicts with a
provision in ORS 537.120 to 537.360, the provisions in ORS 537.120 to 537.360 shall control.

(3) Pursuant to section 46, Chapter 416, Oregon Laws 1995, lor each application described
under OAR 690-077-0000 that was pending or filed with the Commission or the Department on June
30, 1995, the Department shali determine an appropriate step in the process established in Chapter
416, Oregon Laws 1995 and this division at which to continuc the application process for the
application. The definitions and provisions of this division shall be applied as appropriate, to reflect
the step determined by the Department.

Statutory Authority: ORS 536.025, 536.027, 537.140 to 537.250 & 537.332 to 537.360
Stats. Implemented: ORS 537.332 10 537.360
Hist: WRD 1-1996, f, & cert. cf. 1-31-96

690-077-0020

Application Requirements, Completion of Application Review and Additional Information
(1) Only ODFW, DEQ and Parks are authorized to submit applications to the
[4]Department to establish instream water rights. Applications may be submitted at anv time.

Page 5



(2) To promote coordination, ODFW, DEQ and Parks shall notify each other of the
proposed applications prior to submittal to the [d]Department. The applying agency should notify
the other agencies of its intent to develop an instream water right application on a specified stream
or lake. Notice should be given as early as possible and the other agencies should respond as soon as
possible if they would like to incorporate the public uses each is responsible for into the application.

(3)-After October 28, 1989, all applications for instream water rights shall be based on
methods of determining instream flow needs that have been approved by administrative rule of the
agencies submitting the applications.

(4) Applications 10 establish instream water rights shall be submitted in writing and shall
include the following:

(a) The name(s) and address(es) of the agency(ies) applying;

{b) The public uses to be served by the requested instream water right and the flows
necessary to support the public uses;

(c) Stream or lake name;

.-{d) If a stream, the reach delineated by river mile and stream to which it is tributary;

() The appropriate section of a [d)Department basin map with the applicable lake or strearn
reach identified;

(f) The instream flow requested by month and year in cubic feet per second or acre-feet or
lake elevation;

(2) A description of the technical dzrta and methods tised to determine the requcstcd
amounts;

(h) Evidence of mhﬁcanon of other quallﬁed applicant agencies; :

© (i) If a multi-agency request, the amounts and tithes requested for each category of pubhc
use;

(j) Identification of affected local governments (pursuant to OAR 690-077-0010) and copies
of Jetters notifying each affected local government of the intent to file the instream water nght '
application; '

- (k) Any other information required in the application form that is necessary fo evaluate the
application in accordance with applicable statatory requirements.

(5) The applicant is encouraged {o propose:

(a) A means and location for measuring the instream water right; o

(b) The strategy-and responsibility for monitoring flows for the instream right; and

(¢) Any provisions needed for managing the water right fo protect the public uses.

{6)Any request for an instream water right to be supplied from stored water shall refer to the
reservoir for a supply of water and shall show by documentary evidence that an agreemient has been
entered into with the owners of the reservoir for a sufficient interest in the reservoir to impound
enough water for the purposes set forth in the request.

(7) Within 60 days after the Department proceeds with the application under QAR 690-077-
0031, the [d]Department shall complete the apphcatlon review and issue a proposed final order |
approving or denying the application or approving the application with modifications or conditions.
Within the 60-day period, the [d]Department may request the applicant to provide additional
information needed to complete the review. If the [d]Department requests additional information, the
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request shall be specific and shall be sent to the applicant by registered mail. The [d]Department
shall specify a date by which the information must be returned, which shall be not less than 10 days
after the [{]Department mails the request to the applicant. If the [d]Department does not receive the
information or a request for a time extension under OAR 690-077-0051(2) by the date specified in
the request, the [d]Department may reject the application. The time period specified by the
{d)Department in a request for additional information shall allow the [d]Department to comply with
the 60-day time limit established by this subsection.

Statutory Authority: ORS Ch. 197, 536.025, 536.027, 537.153, 536.220, 536,300, 536.310,
537.336, 537.338 & 537.356 - 537.358

Stats. Implemented: ORS 537.332 1o 537.360

Hist: WRD 20-1988, {. & cert. ef. 11-4-88; WRD 12-1990, f. & cert. ef. 8-8-90; WRD

9-1992, 1. & cert. ef. 7-1-92; WRD 1-1996, {. & cert. ef. 1-31-96, WRD 11-2001, f & cert. ef, 12-14-
01 :

690-077-0027
Completeness Review

(1) Within 15 days afier receiving an application, the Department shall determine whether
the application contains the information required under QAR 690-077-0020(4) and is complete and
not defective. If the [d]Departiment determines that the application is incomplete or defective, the
Department shall return the application.

(2) Upon determining that an application coniains the information listed under QAR 690-
077-0020(4) and is complete and not defective, the [d]Department shall indorse on the application
the datc upon which the application was received for filing at the [d|Departnent, which shall be the
priority date for any water right issued in response to the application. All applications that comply
with the provisions ol law shall be recorded in a suitable book kept for that purpose.

{3) If an applicativn is complete and not defective, the [d]Department shall determine
whether the proposed use is prohibited by ORS Chapter 538. If the proposed use is prohibited by
ORS Chapter 538, the [djflepartment shall reject the application and return the application with an
explanation of the statutory prohibition.

Statutory Authority: ORS 537.15 & Ch. 538
Stats. Implemented: ORS 537.332 to 537.360 .
Hist: WRD 1-19906, f. & cerl. ef. 1-31-96, WRD 11-2001, f & cert. ef. 12-14-01

690-077-002Y
Initial Revicw -

(1) 1f the proposed use is nat prohibiled by statute, the [d{Department shall undertake an
initial review of the application and make a preliminary determination of:

(a) Whether the proposed use is restricted or limited by statute or rule;

(b) The extent to which water is available from the proposed source during the times and in
the amounts requested; and

Page 7
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(c) Any other issue the [d]Department identifies as a result of the m1t1a] review that may
preclude approval of or restrict the proposed use.

(2) Upon completion of the initial review and no later than 30 days sfter detcrminmg an
application to be complete and not defective as described in OAR 690-077-0027, the [d]Department
shall mail to the applicant an initial review report setting forth the Department's preliminary
determinations and allow the applicant 14 days from the date the [d]Department mails the initial -
review report within which to notify the [d]Department o stop processing the application or to
proceed with the application. If the applicant notifies the [¢]Department to stop processing the
application, the {d]Department shall return the application. If the [d]Department receives no timely
response from the applicant, the [¢]Department shall proceed with the review of the application.

Statutory Authority: ORS 536.025, 536.027, 537.150 & 537. 338
Stats, Implemented: ORS 537,332 to 537,360 ' '
Hist: WRD 1-1996, f. & cett. ef. 1-31-96, WRD 11-2001, f & cert. ef. 12-14-01

690-077-0031
Public Notice and Comments ' ' '

(1) Within seven days after proceeding with the application under QAR 690-077- 0029(2),
the [d]Department shall give public notice of the application in the weekly notice published by the
[d]Department. The weekly notice shall be transmitted to the following:

(a) Affected local, state and federal agencies, including the plannihg depariments of affoected

local governments with a request that a copy of said notice be posted in a consplcuous loc.atlon in
the county courthouse; - - :

(b) Affected Indian tribes; a.nd S
" (c) All persons on the Department's weekly mailing list, : _

(2) The notice shall include a request for comments on the application, the date by which
comments must be received by the [d]Department, and information about how an interested person
may obtain future notices about the application and a copy of the proposed ﬁnal order. The notice
also shall include the following information about the application:

(a) The name(s) and address(es) of the applicant agency(ies);

{b) County(ies) of water use;

(<) Application file number; ’ k

{d) Description of the characieristics and the purpose of thé proposed instreamy water right;

(e) Amount of proposed instream wiater right by month or half month in cubic feet per
secand (cfs), acre feet (af), or lake elevation;

(f) Commeon name of surface water source(s); and
() The stream reach by mile or geographic location.

.(3) The notice shall be transmitted by regular United States mall, or, at the request of the
recipient, transmitted electronically.

{4) Within 30 days afier the public notice under subsectmn (1) of this section, any person
interested in the application shall submit writien comments to the [¢]Department, Any person who
asks to receive a capy of the [d]Department’s proposed final order shall submit to the [d]Department
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the fee required under ORS 536.050 (1), The 30-day comment period shall commence on the day the
[d]Department deposits the notice in the mail of the United States Postal Service. All comments
must be received by the [¢]Department on or before the end of the 30-day comment period.

(5) If no comments or land use information is received by the {d) Department within the
30-day comment period, the Commission and Director may presume the proposed instream water

right is compatible with the comprehensive land use pians and land use regulations of affected local
governments,

Statutory Authority: ORS 536.025, $36.027, 536.220, 537,140 & 537.338
Stats. lmplemented: ORS 537.332 10 537.360
Hist: WRD 9-1992, f. & cert. ¢f, 7-1-02; WRD 5-1995 (Temp), £, & ceit. of, 84-95; WRD

1-1996, f. & cert. ef, 1-31-96 Renumbered from 690-077-0024, WRD 11-2001, f & cert. ef. 12-14-
(1

690-077-0033

Public Interest Presumption '
(1) The Department shall presume that a proposed water use will not Jmpa.lr or be

detrimentsl to the public interest if:

{a) The proposed use is allowed in the apphcable basin program estabhshed pursuant to ORS
536.300 and 536.340 or given a preference under ORS 536.310(12);

(b) Water is available;

(c) The proposed use will not injure other water rights; and

(d) The proposed use complies with the rules of the Commission.

(2) The public interest presumption described in subsection (1) of this section is a nebuttablc
presumption and may be overcome by a preponderance of the evidence that either: :

(a) One or more of the criteria for establishing the public interest pmsumphon are not
satisfied; or

{b) The proposed use will impair or be detrimental to the public interest ag demonstratcd in

comments, protests or a finding of the Department that shows: .

(A) The specific public interest under ORS 537 170(8) that would be impaired or
detrimentally affected; and

(B) Specitically how the identificd pubhc interest v.ould be impaired or det:rmcnmlly
affected. :

Stantory Authority: ORS 536.025, 536,027, 537.153 & 537.338
Stats. Implemented: ORS 537.332 to 537.360
Hist; WRD 1-1996, f. & cert, ef. 1-31-96

690-077-0037
Public Interest Review

(1) Unless the applicant requests withdrawal of an apphcahun followmg the initial review
described in OAR 690-077-0029, before issuing a proposed final order, the Departrent shall
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determine whether the public interest presumption is established for the prOposed water use,
described in OAR 690-077-0033.

(2) If the [d]Department determines that the public interest presurnption is not established,
the [d]Department shall determine whether the proposed use will impair or be detrimental to the
public interest considering the factors listed in ORS 537.170(8) and may either; -

(a) Propose denial of the application upon & finding that the use will impair or be detrimental
to the public interest; or

(b) Make specific findings to demonstrate that even though the presumption is not
established, the proposed use will not impair or be detrimental to the public mterest and propose

approval of the application with appropriate modifications or conditions.

(3) If the [d]Department determines that the public interest presumption is established or that |

the proposed instream use can be modified or conditioned to meét the public interest presumption
criteria:

(a) The [d]Department shall further evaluate the proposed use, any comments received,
information available in its files or received from other interested agenctes and any other available
information to determine whether the public interest presumption is overcome. The [d]Depattment
may find that the presurption is overcome if a preponderance of evidence shows that the proposed
use will impair or be detrimental to the public interest as demonstrated in comments or a finding of
the [d]Department that shows:

(A) The specific public interest under ORS 537.170(8) that would be nhpa.u'ed or
detrimentally affected; and

(B) Specifically how the identified public interest would be irnpaurcd or detrimentally
affected.

(b) In making any detcrmmatmn or finding in (3)(a) of this rule, the [d]Department shall, at
a minimum, consider the factors listed below, including any potential effects that the proposed use
may have on these factors, where applicable:

(A) Threatened, endangered or sensitive species;

(B} Water quality, with special attention to sources etther listed as water quality ]muted or
for which total maximum daily loads have been set under section 303(d} of the federal Clean Water
Act and sources which the Environmental Quality Commission has classﬁied as outstanding .
resource waters as defined in OAR 340-41 -0006(42); ‘

(C) Fish or wildlife;

(D) Recreation;

(E) Economic development; and

(F) Local comprehensive plans, including supporting provisions such as public facilities
plans, : '

(c) In making any determination or finding in (3)(a} of this rule, the [d]Départment may
consult and communicate with state and federal agencies and local governments as appropriate.

(4) If the [d]Department determines that the presumption is established and not overcome
under the provisions of section (3) of this rule, the [d]Department shall issué a proposed final order
recommending issuance of the certificate subject to any appropriate modifications or conditions. If
the [d]Department then receives. a protest filed pursuant to OAR 690-077-0043, which asserts the
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presumption is not established or should be overcome, the [d]Department shall evaluate the protest
and supporting evidence in accordance with this section and sections (5)-(7) of this rule. The -
[é]Department shall find that the public interest presumption is overcome if a pmpondermec of
evidence shows that:

(a) One or more of the four public interest presumpuon criteria hsted in OAR 6%0-077-
0033(1)(a)-(d) are not met;

_{b) The proposed use may impair or be detrimental to the public: mwrest accordmg 10
standards described in ORS 537.170(8), including:

{A) The specific public interest under ORS 537.170(8) that would be impaired or
detrimentally affected; and

(B) Specifically how the ldcntlﬁed public interest would he mealred or detnmental]y
affected.

. (5) If the [4]Deparlment finds thnt under sechon (4) of this rulc the presumption is
overcome, the {¢]Department shall issue a final order in accordance with OAR 690-077-0047
denying the application unless the {d]Department makes specific findings to demonstrate that
considering alf of the public interest factors listed in ORS 537.170(8) the issuance of an mstream
water right certificate will not impair or be detrimental o the public interest:

(6) If the [é]Department finds that under section (4) of this rule the presumption is not
overcome, the {d]Department shall issue a final order in accordance with QAR 690-{]77 0047
approving the application with any appropriate modifications or conditions.

(7) If the [d]Director finds that a significant dispute about the proposed water use related ta

the public intercst exists and a protest has been filed under 690-077-0043, the [d]Director shall
schedule a contested case hearing.

Statutory Authority: ORS 536 025, 536 027, 537 153 & 537. 338
Stats. Implemented: ORS 537.332 w0 537.360
Hist: WRD 1-1996, f. & cert. ef. 1-31-96, WRD 11-2001, { & cert. cf 12-14'«01

H

690-077—0039 .
Proposed Final Order . '
(1) In developing the proposed final order, the [d]l)epartment shall cnnsxdet all comments

received under OAR 690-077-0031 and all findings of the [d]Department. but the proposed ﬁnal
order need not separately address each comment received.

(2) The proposed final order shall cite findings of fact and conclusmns of law and shall
include but need not be limited to:

(a) Contirmation or modification of the prehnunary detemunanons made in the 1n1t1al
review;

b A brief statement that explains the criteria con31dered relevant to the decision, including

the applicable basin program and the compatibitity of the propcnsed use with apphcable land use

plans;

(c) An assessment of water avallablhty and the amount of water necessary for the proposed
use; :
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O _ - (d) An assessment of wheﬂaser the propused use would result in inJury fo existing water

rishtﬂ.

. (®) An aasmsment nf whethcr the proposed use would i 1mpmr or be detrimental to the public
interest ag provided in ORS 537.170;

(f) A draft certificate, including any proposed modifications, eonditions, or a
recommendation to deny the application;

{g) Whether the rebuttable presumption that the proposed use will not impalr or be
detrimental to the public interest has been established; and -

(b) The date by which protests to the proposcd final ordermustberewwd bythe
[d]Dcparl:mmt. o

. {3) The [d1Department shall mail copies of the proposed final order to ﬂ:e applicant and to
persons who have requested copies and paid the fee required under ORS §36.050(1)(1). '

{4) Within seven days after issuing the proposed final order, the {d]Department shall pubhsh ‘
notice of the proposed final order by publication in the weekly notice published by the
[d]Department, In sddition to the information tequired to be published for an application uridet OAR |
690-077-0031, the notice of the proposed final order also shall include a brief explanation of the
requirement to raise all issues under OAR 690—077 -0043(4).

Statttto“ry Auﬂmnty ORS 536.025, 536, 027, $37.153 8537, 338
Stats. Implemented: ORS 537.332 to'537.360

: I-hst'WRDl 1996,f &cert ef. 1 »31-96 WRD 11-2001 f&cert ef. 12—14—01

::) 690-077-0043 P
Protests and Standing to Participate in Further Proceedmgs
' (I)Anypersonmaymbmltapmtestagamstaproposedﬁnalorder Aprotestsha]lbem
writing and shall include:

(8) The name, address and telephone number of the protestant;

{b) A description of the protestant's interest in the proposed final order and, if the protestant
claims to represent the public interest, a precise statement of the public interest represented;

(c) A detailed description of how the action pmposed in 1he proposed final order would
impair or be.detrimental to the protestant's interest;

_ - (d) A detailed description of how the pu)posed fina! order isin error or deﬁclent and how to
correct the alleged error or deficiency; - -

(e) Any citation of legal authority suppnrhng the prntest. if known, and ‘

(f) For persons other than the applicant, the protest fee required under ORS 536.050.

(2) Any person who supports a proposed final order may request standing for purposes of
participating in any contested case proceeding on the proposed final order or for judicial review of a
final order, whether issued follovwng a contested case hearing or where no contested case hearing is
held.

(3) The request for standing must bein writing, signed by the requester, and mclude the
following:

(a) The requestcr s nanm, mailing address and telephone number;
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