




OREGON ADMJNISTRATIVE: RUtES 
WATER RESOURCES DEPARTMENT 

CHAPTER 690 
DMSlON 077 

690-077-0000 
Purpose of Rule8 

( I )  The purpose of this division is to establish the policy, procedures, criteria, standards and 
definitions which shall he am lied by the [$]Department and Cornmiss ion is1 Ihe evaluation of 
applications for establishing instrcarn water rights. 

I 
(2) This division also provides for the conversion of existing minimum streamflows to 

instream water rights; for the purchase, giR or lease of existing water rights for use as instream water 
rights; wd fur the enforcement of instream water rights which are held in m by the Water 
Resources Department to protect the public uses. 

(3) h 1 987, the Legislalure created a new type of water right called an instream water right. 
h-tream water rights are established by certificate from the Water Resources Cornmiasion ar by 
lease agreement, pursuant to ORS 537.332 to 537.360, to maintain and suppa public uqes witbin 
natural streams and lakes. These public uses includc, but are not limited to, recration, scenic 
attraction, aquatic R nd fish life, wild1 if. hebitat nnd ecological values, pollution abatement md 
navigntion, SnstFeam water rights may also be established as a result of the allocation of conserved 0 waterunderORS537.455to537.500and540.510(OARChpler690.DivisionIR). 
-- (4) In ZUO1, the Legislalure authorized the split srasaa --- ~tse  leasinq of w-his for 
inctream purposes. Under ORW 537.348{3), all at. a portinn of an existing water right may & 
used for fhe ~~i.r;ting ltse and for i~~s l ream usc dari~~:: the slrtn-ar, pwo17idcd itlnt the uscs arg -- -- 
not crrnc~rxr.pot - and that the --- holders of  L be - water rigbls measure ind  report to the Water 
B~sclurces Zlepartrnent thc use .- uf the exigting water n>ht and the instream wster tifit. 

( [ d B  lnstrcanl water rights differ &om other water rights because colltrol or diversion of the 
water is not required. Insheam water rights are held hi trust by the Water Resources Departmeat but 
are regulaid and enforced like all other wakr right?. 

([5]4) losPeam water rights do not take away or impair any legally established right to the I 
use of water lmving an earlier prioriv date than the instrml right. 

Statutory Aulhurity: ORS 536.025, 536.027,536.220? 536,300,536.3 10, 537.338 & 
577.356-358. 

StaLs. hplemenied: ORS 537.332 to 3 7 . 3 6 0  
Hist: WXD 20- 1988, f. & cert. ef. 1 24-88; 9-1992, f. 8: ccrl. af. 7-1 -92; U'RD 

1- 1995,  f. & ccrl. ef. 2- 14-95; 'IVRD 5-1 995 (Temp), f. & ccrt. ef. 8-4-95; R W l  1 - 1 996, f. & cert. ef. 
1-31-96, ~~ 11-2001, f & ccrl. ef. 12-14-01 



0 690-077-0010 
Definitions 

As used in this Division: 
(1) "Affected Local Government" means my local government, as defued in OAR 

690-005-00 1 5 ,  within whose jurisdiction the diversion, conveyance, itlstrearn or out-of-s&eam use, 
or reservation of water is proposed or established, 

(2) "Agency" means DFMT, DEQ and Parks. 
(3) "Beneficial Use" means the reasonably efficient ace of water without waste for a pwpose 

consistent with the laws, rules and the best interests of the people of the state. 
(4) "Comment" means a mitten statcrnent concerning a particular application. The commcnt 

may identify clements of the application which, in the opinion of the cotnmenler, would conflict 
with an existhg water right or would impair or be dctrimexltal to the public Intcrcst . 

( 5 )  "Commission" mcans the Water Resources Cornmission. 
(6) "Contested Case" means a hearing before the IdNepartment or Commission as defuted I 

in ORS 183.3 lO(2) md conducted aaording to the procedures described in OR$ Chapter 537, ORS 
183.413 - 183.497 and OAR Chapter 690, Ditisian 2. 

[(?) t f E F - - p e - l l E ~ ]  I 

([gll> " DEQ" means the Department of Environmental Quality. 
([9f8) "Department" means the Water Resources Department . 
([N]9) "Director" m m s  the director of h e  Water Resources Tlepartment, 
([UI~) "Estimated Average N ~ P I  Flow" means average natural flow estimates derived 

from watermaster distribution records, [dJEpertn~ent measurement records and app tication of 0 appropriate available scientific ahd hydmlogic[al] technoiogy. 
([U]u) "Held in Trust by the Water Resources Depmtment" means fhat the water right 

mu st be enforced and protected for tIz public uses listed in the water bght . Adions by the 
(d]pepastment affecting instream water rights are limited by public t rust a bliga tiom. 

([43]g? " Instream," as defmed in URS 53 7.332, means within the Wud dream channel or 
Lake hed or placc whcre water naturally flow3 or occurs. 

j[U]13) "lnstrcam flow" mcans the minimum quantity of water necessary to support he I 
public use requested by an agency. 

{[k5]l4J "Instream W eter Right," as dcfined in O M  5 3 7.332, meaus a water nght held in ( 
trust by the Water Resources ~eparhnebt for the h e f i t  of the people of the state of Oregon to 
maintain water h t ~ c a m  Ior public use. An in stream water right does not require a diversion or any 
other means of physical control over the water. 

([GI3 "Last AgreemmL" means an order, executing a lease; signed by the [ d ] ~ e c l u r  1 
and all other required parties temporarily establishing an instream water right p m t  to OKS 
537.348(2) and (3) from an existing water right under provisior~ of OAR 690-077-0077. 

([SIB "Minimu111 S t r c d o w , "  also ''minimum pavnnial strerunflow," means an 
administrative rule provision adopted in a basin program by the Water Resumes Comn~ission ow its 

I 
predecessors to implement ORS 536.235, 536.3 1017) and 536.325 and support aquatic life, maintitin 
recreation or minimize pollution. 
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([G]l7J 'Multipurpose Storage Project " means any staragc proj ect urhich is designed and I 
operated to provide significant public benefits a id  provid~? for more than two beneficial uses afidjor 
purposes. 

(18) "O1)FW" means the Oregon Department of Fihh and \f'iIdIife, -- 
(19) "Parks" means the Oregon Parks and Recreation Department. 
(20) "Planned" means a determination has been nladc for a speci-fic course of action either 

by IegisEative, administrative or budgetary action of a public body, or by engineering, design work, 
or other investment toward approved construction by the public or private scctor. 

(2 1) "Plantred Uses" means the use or uses of water or land which k h v a  been planned as 
defined in this section, Such uses include but are not li ~nited to the policies, provisions, and maps 
contained in acknowledged city or county comprehensive plans and land use regulations. 

(22) "Pollution Abatement" means hc use of water to dilute, transpmt or prevent pollution. 
(23) "Protest" means a written statement expressing di sngreement with n proposed final 

order filed in the manner, and having the content described in ORS 537.145 to 537.24.0. 
(24) "Public Benefit," as defined in O M  537,372, means a benefit that accrues to the public 

a[ large rather thnn to a person, a small group of persons or to a private enterprise. 
&5) "Public Usc," as defined in OKS 537.332, includes but is not linlited to: 
(a) Recreatio~i; 
(b) Conservation, maintenance and enhancement of quatic and fish life, wildlife, fish md 

wildlife bbilat and any other ecologicd values; 
(c) Pollutiuh iibnten~cnt; or 
(d) Navigation, 
(26) "Water Pun*cyor" means my entity h m e d  for the purpose of delivering water supply 

to water. righl owners. 
(27) "Rwreation" aq n public use of water m c m  any forn~ of play relaxatirn~, ar amusement, 

mostly done during leisure, that occ~m in or in conjur~ction with W u s ,  Inkts md resenairs: 
including but not limikd to boating, fishing, swimming, wading, and viewing st;eni~ attractions. 

(28) "Scenic Attradion" means a picturesque natural feature or setting of a lake or stream, 
including but not limited to waterfalls, rapids, pools, springs, wetlands and islands ihat create viewer 
inter* fascination, admiration OT attention. 

(29) "Split Season Use" means the exercise of a water rieht in the same scason d e f i n n  
b t h e  water right in !he same calendar year for bath the existing purpose of the witel- right 
and fur an instream Ilnrpose, provided that water is not used for the existix~c purpose during 
thc period in which thc water is to be pr*otccted instream. 

([?.9]3MJ "Unappropriated Water Available" means water hi exceeds the qum~ti t ies required 
to meet existing water right3 of record, minimum st.rearlltTows and instream water rights m d  lor 
known and yet to be quantified Native American treaty rights. 

Statutory Authority: OR? Ch. 197,536.025,536.027, 536.220. 536.310,536.332,537.338 
& 537.356 - 537.358 

Stats. Implemenred: OR5 537.332 to 537.360 
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Hist: WRD 20-1988, f. & cert. ef. 11-4-88; WKD 12-1990, f. & cert. ef. 8-8-90; WRT) 
~19Y~fBi~~,et1-1-92;~1-1995,f&~En,rT1-14-95;YRD5-IOU5(Tem~,f&curlcT 
8-4-95; WRD 1-1996, f. & cert. ef. 1-31-96, WRD 1 I-2001, f &  cea. ef. 12-14-01 

690-0 77-00 15 
Gencral Provisians 

(1) lnstrem water rights shall not take away or impair any permitted, certificated or decreed 
right to any waters or ta the use of any rights vested prior to the date of the instream water right. 

(2) The impIemmtation of the instream wter rights law is  a means of ~schicving an equitilblc 
allocation of water between instream public uses md other water uses, When instream water rights 
are set at levels that excccd ~rarent un~lpprupriated w e r  available the water right not only protects 
remaining supplies from future appropriation but estnblishes a management objective for achieving 
the  mounts of instream flows necessary to sqport the identified public uses. 

(3) The amount of appropriation for oout-of-stream purposes shall not be a f d r  in 
determining the amount of an instream water right. 

(4) 1f natural streamflow or mtud lnkc lck  CIS are the murw for meeting instream wala 
rights, the amouut dlowed during my identified h e  period fbr the water right shall not exceed the 
estimated average natural flow or lewl occurring from h e  draimge system, except periodic 
flows lhat exceed the natural flow or level are signifimi for the public used applied for. An 
exmplc of such m exception would be high flow events that allow for ilsh passage or m i m a n  
over obstacles. 

( 5 )  If the source of water for an instream water right is a lher than natural flow .such as 0 storage d eases or inter-basin transfer, the snurcc shall be developed or a permit Tor dew1 opmcnt 
approved prior to or coincident 5 priority with ~~e W i n s t r e a m  water right. The devclaprnent of 
environmentally sound mu] tipwpose daage pjects h i t  will provide instream water use along wit11 
other beneficial uses shall be supprkd, 

(6)  Instream water rights in dvers atld skarns shall, insofar a5 practical, be defincd by 
reaches of fhF river sather thm points on the river. 

(7) When instream water rights are established through l m f e ~ s  or leas- uf emsting water 
rights, the certificate or lease agreement shall d&e tbe apprapristc point, reach or reaches ~K-I which 
the new instream water Fight shall apply. Normally, a new iasfmm water right shall be rnaintnined 
dowmstresrm to the mouth of tbe fiected stream; however, it may be maintained M c r  downstream 
if the amount of the iastfeam water right is a measurabic portion of the flow in the receiving strm~ 
or for a point or shorter distance if needd to account for return flow or to prevent injury. 

(8) lmtream water rims shall conform with state statules and basin prohpms. All ~lat~ml 
laka and streams in the state shdl be cunsidercd classified to allow all insf-rtrun public uses unless 
spmificall y wilhclrawn from appropriation for such use. 

(9) instream water rights shall be approved only if the amfiunt, timing aud location serve a 
public use or uses. 

(1 0) The combination of instream water rights, for the same r& or lake, shall not excccd 
the mount needed to provide increased public bznefits and shall be consistent with sections (4) and 
( 5 )  of this d e .  
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(1  1) An insmam water right created through the conversion of a minimum peremid 
streamflow shall not take precedence over any rights having an earlier priority date, including 
storage rights except where au individual permit or wakr right specifies a subordinate to h t w e  use 
or appropriations. 

(12) An instream water right created through the conversion of a minimum pcrcnnial 
strcamhw which cunsists in whole or part of waters re1 eased from st~rage are enforceable only as 
to the waters released to satisfy the instreasn water right, 

(1 3) In meam wta rights created through the conversion of rninim~~m perennial 
streamflows shall carq with them any and dl conditions, exceptions or exemptions attached to the 
minimum perenni a1 streamflu w, unless modified through hearing. 

Statutory Authority: ORS 536.025, 534,027,536.220, 536.300,536.310, 537.338 & 537.156 
- 537,358 

Shts. llnplmnented: ORS 537.332 to 537.360 
Hist: U'RU 20-1988, f. & ert. ei'. 11-4-88; WRD 1-1989 {Temp), f. & cert tf. 1-24-89; 

M R D  4-1989, f. & ccrt. ef. 7-1 1-89; W 9-1992, f. & cert. ef. 7-1-92; W N l  1-1995, f. & cert. ef: 
2-14-95 

69D-077-00 19 
Process for Instream Water Right Certificate Requests 

( I )  Except as provided ~ I I  ORS 537.343, the Department shall proccss a request receivcd 
under ORS 537.336 fur acertificate for an i w b m ~  water right in acc.ordance with the provisions for 
obtaining a permit to appropriate water under ORS 537.140 to 537.250, and the policies under ORS 
537.332 to 537.360. 

, (2) Nuthing in OBS 183.310 to 183.550 shdl be construed to allow additional persons tu 
participate in thc prwess. To the ex-nt  that my prnvision in 183.3 10 to 183.550 wnflicb with a 
pruvision in ORS 537.120 to 537.360, the pruvisions in CIRS 537.120 to 537.360 shall control. 

(3) Pursuant to section 46, Chapter 4 16, Oregon Laws 1995, ibr each application described 
under OAR 69G077-0000 tllat was pending or filed wih  the Commission w the Depatwcnt 011 June 
30, 1995, tllc Department shall determine an appropriate skp in the process established in Chrtptcr 
4 16, Orcgon 1,aws 19g5 aud this division ai which to continuc the application process for the 
application. The defiuitions and provisions of this division shall be applied aq appropriate., to reflect 
thc step determined by the Department. 

Statutory Authority: OKS 536.025,536.027,537.140 to 537.250 & 537.332 to 537.360 
Stab Inlplwnented: ORS 537,332 to 537.360 
Hist: WRD 1-1996, f. & cert. cf. 1-31-46 

690-077-0020 
Application Requiremenis, CompIeticln of +4pplication RcrTiew and Additional Information 

(1) Only C F W ,  DEQ and Parks we authorid tn submit applicatiom to the 
[d]flcpmIment to establish instrerun water rights. Applications may he submitted at any Lime. 

Page 5 



(2) To promote mordktion, QDFW, DEQ and Parks shall riotify each other df the ' p m p d  applications prior to submittal to the [ii]Qsprtmtnt. The applying qmcy should notify 
the other agencies of its intent to develop an imtmm water right applicatian on a specified stream 
or lake. Notice should be given as early as possible and the other agencies should respond as soon as 
possible if they would like to incorporate the public uses m h  is responsible for into the npplication. 

(3),MmOcaober 28, 1989, dl applications for htream mterrights shall be baed on " 
methods of determining instream flow needs that have bean approved by administrative rule'of the 
agencies rmbmitting the applications. 

(4) Applications to establish %ream water rights shalt be su btniW in writing hd '  shall 
include the following: , .. 

(a) Tne nafne(s) and &ss(es) of the agmcy(ies) applying; 
(b) The'pubIic uses to be served by the requested instream water right isnd thk flow 

necessary to support the public wes; 
(c) Strcam or lake name; 
,.id) if a stre- the .reach delit?W by river mile and stream to which it is Iributaq; 
(e) The appropriate d o n  of a [ d ] ~ e p h e n t  basin map wiL the applicable br sfikam ( 

reach identified; 
(f) The instream flow requested by month and year in cubic feet per second or acre-feet or 

lake elevation; 
(g) A description of the technical data and -iriethods hex i  to dctcrmine the requested 

amounts: 
, , ,  , 

(h) Evidence of notification of other qualified applicant agencies; 0 ' . .  (i) If a multi-agency iequesf the amounts and timg requested for each categog of public 
use; 

0) Identification of affected local governments (pursuant to OAR 690-077-0010 j and copies 
of letters notifying ~ 1 1  affected Local government of the intent to file ffic inslream water ii&t .: 

application; . ., 

(kS Any other information required in the application form &at is necessary f o evaluate the 
,application in 8ccordance with applicable statutory rsquicemd. 

( 5 )  The apptimt is encouraged to propose: 
(a) A ineang and l o d o n  for meamring the insuetun water right; 
Q) The matep-and responsibility for monitoring flows for the instream right; *d 
(c) Any provisions needed for managing the water right to pro& the public ust k. 

' ' ' 

(@Any request for atl instream water right to be supplied from stored water shdl refer to the 
reservoir for a mpply of water and shall show by .doc&nhry evidenw that an agreerrient has b m  
entered into with the owners of the reservoir for a suE~cIent interest in the reservoir to 'impound 
enough water for the purposes set forth in the quest.  

(7) Within 60 days af5eT the Department proceeds with the application under OAR 690-077- 
003 1, the [d@epartmeot shall complete the applioation review and issue a proposed fid orda 
approving or denying the application or approving the application with modifications. or conditions. 

I 
Within the 60-day period, the [$@epartment b y  request the applicant to provide addidonal 
information needed to complete the review. If the [d]Qepartment requests additioial i&&tioii, the 
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0 request shall be specific and shall be sent to the applicant by registered mail. The [8lQcpartmmt 
sldl  specify a date by which tb Somation must be retuned, which shall be not less than 10 days 
after the [d]Department mails the request to the appliuant. If the [A]l)epartmenf does not receive the 
informationor a request for a time extension under OAR 690-077-005 l(2) by the date specified in 
the requesf the [d]X)epartment may reject the application. The time period specified by the 
~ t i ] ~ ~ e n t  in a request for rtddjtional information shall allow the [dmepartmeni to comply wid1 
the 60-day time limit cstablishsd by this subsection. 

Statutory Authority: oI& Ch. 197, 536.025,536.027, 537.153, 536.220, 536,300,536.310: 
537.336, 537,338 & 537.356 - 537.358 

Stats. Implenlented: ORS 537.332 to 537,360 
Hist: WRD 20-1 988, C & cert. ef. 11-4-88; U'RD 12-1990, f. & cert. ef. 8-8-90; 'SIrRD 

9-1992, f. & cert. ef. 7-1-92; WRD 1-1996, f, & ccrt. ef. 1-31-96. WRD 11-2001, f k cert. ef. 12-1 4- 
01 

690-077-0027 
Completeness Rwiw 

(1) Within 15 days,afier receiving m applicatioa, the Department shall detemkc whether 
the applicalion contains the itformation required under OAR 690-077-0020(4) and is complete and 
not dtfective. I i the IdIYeparhnent determines thot the application is incomplete or defectivc, t h ~  
Departmer~i shall return the application. 

(2) 17pon determining that npplic~livn cont=llns h e  information l i c e d  u n h r  OAR 690- 
077-0020(4) and is colnplele and not defectivc, h e  [d@epartment shaU indorse on the application 
thc datc upon which tile app tiatiun was received for tiling at the [fiJfiepamnen& which shall be the 
priority date f i r  any water right issued in response to t l ~  application. All applications: that comply 
with the provisions uf law shall be recorded in a suitable book kept for that purpose. 

(3) If an application is complete and not defective, the [d].Qepartment ska l l  determine 
whether the proposed use is prohibited by ORS Chapter 53 8. If the propused use is prohibited by 
ORI; Chapter 538, the [d]ileparlment - &all reject thc application and return the applicntio~l with an 
explanation of the statutw prohibition 

S W t n r y  Ailthurity: ORS 537.150 & Cb. 538 
Stats. Implemented: ORS 537.332 to 537.360 
Hist: W N I  1-1996,f. &wri. ef. 1-31-96, WRD 11-2001,f&ccrt.ef. 12-14-01 

690-077-002'1 
Initial Revim 

( I )  If the proposed use is not prul~bited by statute, the [d[pepmtment sha l l  undertake an 
initial review af the application and make a preliminary determination of: 

(a) Whether the proposed use is restricted or limited by statute or rule; 
(b) The exqent to w-hich water is avdabl c fiom the prnpnsed source during the times and in 

the amounts requested; and 



(c) Any ather issue the [qpepsrtmcnt identifies= a result of the initial reviiw mat I ' p l u d e  approval of or nseict the proposed use. 
(2) Upon compldon ofthe iniW review and no later than 30 days aftm~detmdnbq an 

application to be oomplete and not defective as dmcribed in OAR 690-077-0027, the [d]&prhnent I 
shall m d  to the applicant an initial review report sethg forb the Depmhent's p r e h b r y  
detetmjnations and allow the applicant 14 days fmm the & the [dnepmtment mils the initial 
review report within which to notify the [d~epwbnent to stop processing the application 6r to 
proceed with the application. If the applicant not$es the [dQqartment to stop processing the 
application, he [d]@partmeni shall return the application. If the [4]r)epmtment meives no timely 
mqmnse fiom fhe appliwt, the [dlgepartment shall proceed with the review ofthe application. I 

StaMory Authrity: ORS 536.025,536327,537.150 & 537.338 
Stats..hplemented: ORS 537,332 to 537.360 
Hist: WRD 1-1996, f. & cert. ef. 1-31-96, WRD 1 1-2001, f & cert. ef. f 2-14-01 

690-077-0031 
Publk Notice m d  Commenb 

, , ( I )  Within seven days aftm proceeding with the applicatian under OAR 690-077-0029(2), 
the [dJ-@qwtmmt $%hall give public notice of the application in the weekly notice publishid by the 
[dlqeartmant. The weekIy notice shaIl be trtm~mitted to the following: 

(a) Affected local, state arwl federal agencies, Including the phmhg departments of affected 
local governments .with a request that a copy of said notice be posted in :a conspicuous location in 3 m e  county o o ~ o u s e :  - , ,  , 

(b) Affected -Indian tribes; &d - , . 

(c) All pmbns on the Department's weekly mailing list, . I 

(2) The d c e  shall indndc a quest  for comments on the application, the date by wbich 
e o n m e  mu& ba received by the [Q]@epartmei~t, and i n f o d o n  about how an interested person I 
may obtain future ndws about the appl idun aad a copy of the proposed final ordkr. The notiix 
also shd include the following information about the application: 

(A,) The name(s) and address(es) of the applicant agencyiies}; 
(b) County(ies) of water use; 
jc) Application fie number; I 

, . '  

Id) Description of the characteristics and the putpose of the pmposed itlstream h t c r  right; 
(e) Amount of proposed instream whter right by month or half m ~ n t h  in cubic fea per 

secand (cfs), acre feet (af), or lake elevation; 
if) Common name of surface water sourc<s); and 

b ,  

(g) Tbe &earn reach by ,mile or geographic location. .- . 

(3) The notice shall be tmmmitted by regular United States mail, or, at the request of the 
recipient, iransmitkd electronically. 

(4) Within 30 days aAer the public notice under subsection ( I )  of this section, any person 
interested in the application shall submit written comments to the [Qeparbent,  ' b y  person who 
asks to receive a copy of the [d]pepartment's propssd final order shall submit to the [d]l)ephtnt 
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() ~efsereg~underORS536.050(l).~e30-daycommeatperiodshallcomm~oeonthedayths 
[dpeprhent deposits tbe notice in tbe d l  of h e  United States Postal Servic~. All comments 
must be received by the [dJl&prtmeni on or before the md of the 30-day comment perid. 

(5) If no wmmmts or land we infomation is received by the [dJQepartment within the 
30-day comment period, tht: Commission and D i  may presume the proposed instream water 
right is compatible with the wmpxebensiva land use plans and land use m g d d o n s  of affected local 
gov ernmen&. 

> ,  

Statutory Authority: ORS 536.025,536.027,536.220,537,140 & 537.338 
Stafs. hpIemmted: ORS 537.332 to 537.360 
Hi: WRD 9-1 992, f. 62 #st. ef. 7-1-92; WRF) 5-1995 (Temp}, E ,& d. ef 84-95; 'WRD 

1-1996, f. & cert ef. 1-31-96 Rmmbered from 690-077-0024, WRD I 1-2001, f & dert. ef. 12-14- 
01 

690-077-0033 
Public Interest Presumption 

(1)  The Deparbnent shall presume that a proposed water we will nut impair or be 
detrimental to lhe public interest if: 

(a) The proposed use is allowed in the applicable basin program established pummt to ORq 
536.300 and 536.340 or given a preference under ORS 536,310(12); 

(b) Water is available; 

0 (c) The proposed use will not injure other water rights: and 
(d) The proposed use complies with h e  rules of the Commission. 
(2) The public interest presumption described in subsection (1) of this section is a rebuttable 

presuqptioa and may be overcome by a preponderance of the evidence that either: . , - 

(a) One or more of the critcria for establishing the public interest pmumption are hot 
satisfied; or 

(b) The proposed use will impair or -be &trhmtal to the public intaxi as demonstrated in 
comments, protests or a hdmg of the Department that shows: .: 

(A) The specific public inrerest under ORS 537.170(8) that muId be impaired or . 

dehentslly affected; and 
(8) Specifically how the identical public interest would be impaired or detrimentally 

affwtsd. 

Statutory Authority: O M  536,025,536,027,537.1 53 &,537,338 
Stab, Implemented: ORS 537.332 to 537.360 
Wist: WRD 1-1996, f. & cert. af. 1-31-96 

690-077-0037 
Public Interest Renew 

(I) Unless h applicant requests withdrawal of an application following the initid review 
described in OAR 690-077-0029, before issuing a proposed final order, the Department s M  



0 dctemhe whether the public interest presumption is established fdr the proposed water usc,'k 
d w r i b d  in OAR 690-077403 3. 

(2) If the [d]Department detcmhe~ that the public interest pnmiiption is not estaljlished, 
the [dIr,epmbat shall determine whether the pmposcd use will impair or &'detrimental to ihe 
public intmst considering the factors listed in ORS 5 37,170(8) and may either: 

(a) Propose denial of the appIication upon a hdiing that the use will hpait"or be detrimental 
to the public interest; or 

(b) Make spec8c fh-s to demonstmte that even though the presumption is not 
established, the propased use will not impab or be detrimental to the public inkrest aid propose 
approval of the application with appropriate modifications or conditions. ' ' 

(3) If the [d]T,epartment determiws thef the public i o t a s t  p s h p t i o n  is esablied or that 1 
the proposed instream use can bt: modified or conditioned to meet the public interest presumption 
criteria: 

(a) The [d]pepartment shall fwther evaluate the proposed use, any comments received, 
Wonnation available in its files or m i v e d  from other i n t e r 4  agencies and any ~thd available 

I 
information to determine whether the public interest presumption is overcome. Ibs [d@epartm&nt I 
may find that the presumption is overcome i fa  prepndctmce of evidence shows that the propsed 
use will impair or be dethentd to the public interest as demonsbated in coniments or a fihdirig of 
the [dIx,epaTtmmt that shows: 

(A) The specific public interest under ORS 53 7.1 70(8) that would be ithpaird o~ 
I 

detrimentally affected; and 
@) Spm3cally how the idedfid pubIic interest would be himpalred or d&imentaJly a 

0 affected. 
@) In making any deterkination or Wing in (3)(a) of this rule, the [tiJPepmtment shall, at 1 

a minimum, consider the mom listed blow, ,includitlg any potential e f W k  that the proposed use 
may have on these factors, where applicable: 

(A) Threatened, endangered or sensitive species; 
(B) Wata quality, with special attention to sourc&s either listed as water quality limited or 

f i r  which total maximum daily loads have ken set under section 303 (6) of the federal Clean Watcr 
Act and s o w  which the Environmental Quality Commission has classified as outstanding 
m s o m  waters as defined ia OAR 340-41-006(42); 

(C)- Fish or wildlife; 
(D) Recreation; 
@) Economic developmeat; md 
(F) Local comprehensive p h ,  including supprting provisions mch as public facilities 

plans. 
(c) In making any determination or k d l g  in (3)(a) of this d e ,  the [d Jgkparfmcnt may 

c o d t  and communicate with state and federal agencies and local governments as app~priate. 
I 

(4) If the I$]]Department determines that the presumption is wtahlished and not overcome 
uuder the provisionsof section (3) of this rule, the [BLDeptment shall issue a proposed final order 
recommending issuance of ihe certificate subject to any appropriate rnodifichtions or conditions, If 
the [d]~epartmmt then receives. a protest filed pursuant to OAR 690-0 77-0043, which asserts the 1 
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0 presumption is not established or should be ov-me,the [d]L&partmeht shall evaluate the protest I 
and supporting evidence in accordance with this section and sections (5)-(7) of this rule. The 
[Q@qwtment shall find that the public inkrest presmPt;on is ovmme if a preponderance of 
evidence shows that: 

I 
(a) One or more of the four public interest psumptibn criteria listed in OAR 690-0717- 

003 3 (1Xa)-(d) are not met; 
0) The proposed use may impair or be detrimental to the public ,interest according to 

standards described in ORS 537.170(8), including: 
(A) The specific public interest under ORS 5 37.1 70(8) that would be irilpaired, or 

detrimentally & e M ,  and . .. 
(B) SpcEcalLy haw the identified public interest w d d  be i m p h d  or dmime'ntally 

affected. ,. , . , 

(5 j If the [d]Qepartmen,t finds that under section (4) of this rule the pttmmption is 
overcome, the [t$]J&partment &dl issue a final order in accordance with OAR 690-077-0047 
denying the application unless the (4WepWrtment makes, speufic findings to demomdrate that 
consideriug atl of the public inkrest factors listed in ORS 537.17018) the issuance of an instream 
water right ce&cate will not impair or be rSe&end to the public h t a s t i  . ,  - 

(6) If the [QlQepartment h d s  that under section (4) of this rule the presumption is not 
overcome, the [Qepartment shall issue a final order in accordance with OAR 690-077-0047 
approving fhe application with any appropriate niodifidons dr conditions. 

(7) If the [dpirector finds that a sigdicant dispute about the proposed mter use related to 
the public internst exists and a pro test has been fled under 6904774043, the [d Jl&ctor shall 0 schedule a contested case hearing. 

, , 

. Statutory Authprity : ORS 536.025,536.027,537.153 & 537.338 
, w. 

Stats. Implemented: ORS 537.332 to 537.360 
Hst: WRD 1-1996, f. & cert. ef. 1-3 1-96, WRD 111-2001, E& wrt ef. 12-14-01 

i 

690-0737-0039 , , 

Proposed Final Order . . , ,  

(1) In developing ihe proposed final order, the [d]&parbnent shall consider all c&riments 
received under OAR 690-077-003 1 mid dl findings of the [tl]&partment but the proposed fud 
order need na t separately address each comment receitred. 

(2) The proposed h d  order shall cite findings of fact and conclusions~of law asld shall 
include but need not be limited to: , . , .  , 

(a) Codhation or mod5cation of the preliminary determinations made in the initial 
review; 

(b) A brief statement that e x p k  the criteria considered relevant to the decisicltz, including 
the applicable basin p r o m  and the compatibility of the proposd use with applicable, land use 
plans; . , 

(c) An assessment of wakr availability and the amount of watcr necessary for the. props4 
use; 
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. , [d)Btlas~~~tof-wh~thapropdusewodddtinhjjurjrtbexiSting~ 0 ,, . . '  , . , -  , 

(p} An aaswinent of whether the propod use would-impair m be detrimental to the public 
-st as provided in O M  537.170; 

I(f) A dmfi Hate, hludhg any proposed modifications, conditions, or! a 
recummendation to deny the application; 

(g) W k  the mbu&ble:presumption that the p p a d  axse: will not Impair ur be 
dethental to the public interesrt h' been established; and I . .  

@) ~ ~ b y ~ c h ~ b f h e p m p o & ~ o & m w t t r e t e c c i W b y  the 
, ,  . CdlDePartm- 

-.  (33, ?be [a- &all mail e e s  of the proposed Anal order to the applicant and to 
pmons wbo have quested copies and paid the feu required under ORS 5 36.050[l)(r). 

(4) PnthBn seven d.yr &Z issuingthc pmposcd final ~ C T ,  the fd@qa&ncfit shall publish \ 
notice of the proposed find d e r  ky pubiication in the wetklyhmtict published by the 
[d@qmtmmt, ID ddition to the Wonnation myhi to be pubIi&hed for an wpplidon udder OAR 1 
690477403 1; tbe wtiw of he PropmdW d e r  aha shall Include a 'brief e x q h t i o n  of the 
r a q h m m t  to raise dl bmes under OAR 690477-0043(4). 

, . 
8- ~vthorityi OR9 536.025,536.027,537.153 $337.338 , , 

Stats, bplemmed: O M  537.332 to'537,360 -, , . 
, , 

. .  ~at:WRDl-f99~f.~&~,tf,l5l-96,~11-2001if~&cert,~f.12-14-01 . 
.-. 

L: 3 csdavaots . . . I  I 

Pmtwda and Standing to Participate ia Further Prowding% 
~ 1 ) ~ p e r s o n m a y ~ t a p r o t e s t ~ a i a s t : a ~ p o s e d f i t l a l o r d t r .  Aprotestshall bein 

. , 

writing and shall iaclrmde: - 
(a) The name, a d h s  and telephone' number of the pmtwtmt; 
@) A description of the protestant's i n t a  in the proposed final order and, if the protestant 

claims to rqmsent the public iatmst, a precis statement of the public intemt rqmsentsd; 
(c) A d d a d  descriptiqn of how the action propod in the. propsed fiflEll d m  would 

~ a p ~ . ~ e n t a I t o ~ ~ t ' s i n ~  i 

[d) A d e a d  -on dhow the proposed f h d  order h i:&r or deficieht and how to 
corratthe alleged sma or deficiency; 4 , 

(6) Any ciwon of legal M t y  supporting the pmtest, if kxl0~11; and . 
(0 Fm persons other than the applicaxlt, the protest fee rqdred under O M  536.050. ' 

(2) Any pason who mpports a prop~ed fmid &-may k q &  standing £br pu$osos of 
pdcipatjng in m y  contested w e  p m c d h g  on the proposed h a l  order or far judicial review of a 
W order, whether issued fillowing a conkded w e  haring or where no contested 'caw hearing is 
held . 1  

(3) The request for s t a d q  must be in writing, signed by the requester, and include the 
following: 

(a) The requester's name, mailing address and telephone number; 




