O

O

~ (b) If the requester is representing a group, association or other orgamzatmn, the name,
address and telephone number of the represented group;

{(¢) A statement that the requester supports the proposed final order as lssued

(d) A detniled statement of how the requester would be harmed if the proposed final order is

modified; and
(¢) The fee established under ORS 536.050(1)(p).

- {4) Each person submitting a protest or a request for standing shall raise all rcasonab]y
asoertmnable issues and submit all reasonably available arguments supporting the person's position

by the close of the protest period. Failure to raise a reasonably ascertainable issue in a protest orin a
hearing or failure to provide sufficient specificity to afford the Departincnt an opportunity to respond
to the issue precludes judicial review based on that issue,

(5) Any person who has filed a timely request for standing may later ﬁle a petition for

intervention in any contested case hearing subsequently held on the matter for which standmg was

requested, in the manner described in QAR 690-002-0105.

(6) Requests for standing and protests on the proposed final otder sha]l be submﬁtﬂd within
45 days efter pubhcauon of (he notice of the proposed final order in the weekly notice published by

the [d]Department. Any person who asks to receive a copy of the [d)Department’s final order shall
submit to the [d]Department the fee required under ORS 536.050(1)(1), unless the person has
previously paid the fee.

(7) Within 10 days after the close of the ﬁlmg period estabhshed under subsection (6), the
[d]Department shall send a copy of all protests and requests for standing received to the apphcant
the protestant(s), if any, and to each person who requested standing.

Statutory Authority: ORS 536,025, 536.027, 537.153 &537. 338-
Stats. Implemented: ORS 537.332 to §37.360

Hist: WRD 1-1996, f. & cert. ef. 1-31-96, WRD 11-2001 f& cert ef 12-14-01

690-077-0046
Determination of Director to Issue Final Order or to Refer Apphcahon for Contested Case
Hearing; Conduct of Contested Case ; Exceptions.

(1) Within 60 days after the close of the period for receiving protests thc Director shafl
determine whether to:

(a} Issue a final order as provided under ORS 537. 170(6),

(b) Schedule a contested case hearing.

(2) The {d]Director: o

(a)} May schedule a contested case hcanng if:

(A) A protest has been submitted; and

(B) Upon review of the issues, the [d]])xrec'tor ﬁnds that there are mgmﬁcant dmputm relaied ]

to the proposed use of water.

(b) Shall schedule a contested case hearmg, if within 30 days after the close of the pcnod for

submitling protests, the applicant submits the information required for a protest under OAR 690-
077-0043 and requests a contested case hearing,
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(3).As soon a8 possible-after making a determination undet subsection (1) of this rule to
refer an application to a contested case hearing, the [d]Director shall advise the applicant, the
protestant and any person requesting standing that the matter is being referred to contested case
hearing and describe the procedures each must follow to participate in the contested case hearing,
Such notification to the participants shall not be considered the scheduling of the contested case *
hearing for purposes of the running of the 45-day time period under subsection (4) of this rule,

(4) Within 45 days after the Directot schedules & conitestedl case hearing under ORS
537.153(B), the Department shall hold the cofitested cdse hearirg, which: shiall be conducted in
accordance with the provisions of OAR 690, Division 02. The issues to be mnsxdmdinﬂle v

- contested case hearing shall be limited fo issues identified by the hearings officer.

(5) Notwithstanding the provisions of ORS 183.310 to-183.550 pertaining to coﬂtestedcase
proceedings, the patties to anycontcs&dcaSehearlngimtm:tedunderths sectmushallbehmltedto:

- (a) The applicant; -

(b)Anypersonwhoumelyﬁledaprotest and - - ' o

{c¢) Any person who timely filed a request for staﬂdjng under OAR 690-077—0043 and who
requests to intervene in the contested case hearing ptior to the start of the proceeding. '

. (6) The contested case proceeding shail be conducted in aworaanee wﬂh thc applicahlc

provisions of ORS 183.310 to 183.550 except: :

(a) As provided in subsections (4) and (5) of this section; and S
(b) An interlocutory appeal under ORS 183.480(3) shall not be allowed.’

(6) After the conclusion of a contested case hearing, any party may ﬁle excepmms to the
hearing officer's proposed order int the manner described in 6%-002—0175

Statutory Authority: ORS 536.025, 536.027, 537. 153 537 1'70 & 537 338
Stats. Implemented: ORS 537.332 to 537.360 '

Hist: WRD 1-1996, f. & cett. ef. 1-31-96 "WRD 11-2001, f&c:ert.ef 12-14-01

690-077-0047
Final Orders, Notice of Final Qirders - L ; ’ v

(1) In developing the final order, the [d]_Dcparlment shall oonsidet a'll cotnments anid protests
received and all findings of the [¢]Department, but the final order need not separately address each
comment and protest received.

(2) If, after the contested case hearing or, if a hearing 1snnthc1d, after thie close ofthe period
allowed to file a protest, the [d]Director determines that the ptoposéd use does not comply with the
standards set forth in ORS 543,017 or rules adopted by the Water Resources Comimission under

~ ORS 543.017 or would otherwise impair or be detrimental 1o the public intérest, the [d]Director shall |

issue & final order rejecting the application or modifying or conditioning thie proposed final order to
conform to the public interest. If, after the contested case hearing ‘or, if a hearing is hot held, after the
close of the period allowed to file a protest, the {d]Director determines that the proposed hise would

-not impair or be detrimental to the public interest, the {[d]Director shall issue a final ordet approving

the application or otherwise modifying or conditioning the proposed final arder.
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O (3) A final order issued under subsection (1) for an instream water right certificate may
include any condition the Director considers necessary, but which is consxsten:t with the intent of
ORS 537.332 to 537.360. The final order may:

(2) Approve the instream water right for the quantity of water requested;
(b) Approve the requested instream water right for a lesser quantity of water; ot
(c) Reject the requested instream water right.
. (4)If the [d]Director reduces or rejects the instream water right as requested, or conditions
 the instream water right, the [d]Director shall include a statement of findings that sets forth the basis
for the reduction, rejectlon or conditions,
~ (5) Upon issuing a final order, the [é]Ihrector shall notlfy the apphcant and each petson who |

' submitteq written comments or protests or atherwise requested notice of the final order and send a
copy of the final order to any person who requested a copy and paid the fee required under ORS
536,050(1)r). Within seven days after issuing the final order, the Department shall also publish
notice of the final order by publication in the weekly notice published by the Department.

Statutory Authority: ORS 536.025, 536.027, 537.170, 537.343 & 537.338
Stats. Implemented: ORS 537.332 to 537.360

Hist: WRD 1-1996, f. & cert. ef. 1-31-96, WRD lll~2001,f& cert. ef. 12-14-01

690-077-0048
Final Determination of Whether Proposed Use Would Impair or be Detrimental to the Public

: Inferest S o , - .
O - (1) If the, presumption of public interest under 690-077-0033 is overcome in the mannér
deseribed in 690-077-0037, then before issuing a final order, the [d]Director ot the [eJCommission, |
if applicable, shall make the final determination of whether the proposed use or the proposed use as
modified or conditioned in the proposed final order would impair or be cletnmental to the public
interest by considering the factors set forth in ORS 537. 170(8) '

Statutory Authority: ORS 536,025, 536.027, 537.170 & 537.338
Stats. Implemented: ORS 537.332 to 537.360 ‘
Hist: WRD 1-1996, £. & cert. ef. 1-31-96, WRD 11-2001, £ & cert. ef. 12-14-01

690-077—0049 .
Requirement of Statement of Findmgs ;

Any order or proposed arder by the Director or Comnussmn thai appmves, reduces,
conditions or 1ejects an instreamn water right shall include a statement or findings that sets forth the
basis for the approval, reduction, conditioning of rejection.

Stamtury Authority: ORS 536.025, 536.027, 536220,‘ 536.300, 536.310, 537.338 & 537.356
- 537.358

Stats. [mplemented: ORS 537 332 to 5§37.360
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. Hist: WRID 20-1988, £. & cert, ¢f. 11-4-88; WRD 9:1992, £ & ceit. &, 7-1:92; Renumbered
from 690-077-0040; WRD 1-1996, f. & cext. f. 1-31-96; Renumbered from 650-077-0044

690-077-6051
Contested Case Hearing on Flnal Drder : '
If a contested case hearing is not held priot to the issuance of the final order: _
. (1) Where the final order modifies or conditions the proposed fitial order, the applicant may
request and the {8]Department shall schedule a contested case hearing as provided under QAR 690-
077-0046 by submitting the information required for a protest under OAR 690-077-0043 within 14

. days after the [d]Director issues the finaf order. ‘I‘hemueaonwhmhacontostedcaseheenngmaybe |

requested and conducted under this paragraph shall bc 1im1ted to issues based on the modifications
or conditions to the proposed final order. '

(2) Only the applicant or a protestant may appcal the provisions of the final order i in fhe
mannerestahhshcdmORS 183.310 to 183,550 for appeal of order other than contested cases.

Statutory Authority: ORS 536.025, 536.027, 537.170 & 537 3R
Stats. Implemented: ORS 537.332 to 537.360
Hist: WRD 1-1991, £, & cert. ef. 1-31-96, WRD 11.2001, f & cert. ef 12-14-01

620-077-0052

- Time Requirements

(1) Except as provided in subsectwn (2) of this section, the [¢]Department shall issue 4 finat |
order or schedule a contested case hearing o an-application for a water right reférred to in ORS
537.140 or 537.400 within 180 days after the migepamnem procecds with the apphcauon under |
ORS 537.150(5): :

"~ (2) At the request of the a:pplicam, the [é]Dcparunem‘. may eéxtend the 180-day period get [
forth in subsection (1) of this section fot a reasonable périod of time. The extension shall not exceed
180 days except upon & finding by the Director that a longer exteasion is reasonable and necessary.

(3) If a contested case hearing is held, the [d]Departmeént shall issue & final order: |

(a) Within 270 days after scheduling the hearing for a contested case pmceedmg that
involves three or more patties not including the {d]Department; and |

(b) Within 180 days afer scheduling the hearing for all other contested case proceedings.

{4) If the apphcant does not request an extension under subsection (2) of this section and the
[d]Department fails te issue a proposed final order or schedule a contested case hearing onan =~
application for a water fight within 180 days after the [d]Department proceeds with the application
under QAR 690-077-0029(2), the applicant may apply in the Circuit Court for Marion County for a
writ of mandamus to compel the [d]Department to issve a final order or schedule a contested case |

hearing on an application for & water right.

(5) The mandatory timelines set forth in Division 77 for the [d]Department to process |
applications shall not apply to applications filed before October 31, 1996,

Statutory Authority: ORS 536.025, 536.027, §37.175 & 537.338
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-~ Stats, Implemented: ORS 537,332 to 537.360 : '
Hist: WRD 1-1996, f. & cert. ef. 1-31-96, WRD 11-2001, f&oert ef 12-14-01

6990-977-0053 :
Issuance of Instream Water Right Certificate

After the [d]Director issues a final order approving an mstmam water nght, the
[d]Pepartment shall issue a certificate for an in-stream water right according to the provisions of
ORS 537.341. The instream water right shall date from the filing of the application with the
[¢]Commission. The certificate shall be in the name of the Departmient as trustee for the people of
the State of Oregon and shall be issued by the [¢]Commission according to the procedures’
established under ORS 537.338. The [¢}Commission shall forward a copy of each certificate issued
under this gection to the state hgency requesting the in-stream water right. A certificate for an

in-stream water right supplied by stored water shall refer to the reservoir described in the request
filed under QRS 537.336.

- Statutory Authority: ORS 536.025, 536;027, 537.338 & 537341
Stats, Implemented: ORS 537.332 to 537.360
Hist: WRD 1-1996, £. & cert. of, 1-31-96, WRD 11-2001, £ & cert. ef, 12-14-01

690-0770054 '
Conversion of Minimum Perennial Streamﬂows to Instream Water l-hghin -

. (1) Within 21 days of the adoption of these rules, the [¢]Commission shall tequest
publicaﬁon in the Secretary of State's bulletin and shall mail io the appropriate [d]Department
mailing lists notice of proposed conversion, and s list of all existing minimwm perennial streamflows
established on any waters of this state prior to September 27, 1987 separated as follows: -

-(a) Those flows the Commission intends 1o convert without change to instreamn water rights;

(b) Those flows the Commission intends to condition with OAR 690-077-0015(11) and
schedule a hearing before converting to instrearn water rights.

(2) Any person or agency, including the [d]Department, may request a hearing on any of the |
conversions proposed within 60 days of publication in the Secretary-of State's bulletin or the maﬂmg
of notice.

(3) Requests for heanngs shall be filed individually for spec:ﬁc minimum perennial
streamﬂows and shall be substantiated by evidence that:

{8) The conversion will take away or impair permitted, ccrtlﬁcaiad or decreed water rights to
the same source of water and a statement of what conditions, if any, could be attached to the
conversion to avoid the problems identified, or what clarifications are necessary;

(b) The existing minimum perennial streamflow #s not fora publlc use or exceeds the
amounts rtecessary for the public use; and/or -

(¢) The conversion from a minimurm streamflow to an mstream water right wc-uld not be in
the public interest.
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O year, At the discretion of the Director, an application mav be received and processed after this
' date during the current year.,

([3]4) The [d]Department may compile descnpuve mformatlon to assist all parues in
addressing technical issues related to transfers and lease agreements, including but not limited to
describing injury and enlargement issues, determining whether a proposed instream water right
would support a public use, setting the location of a proposed instream water right and making
agreements for measuring and monitoring the instream water right, The descriptive information shall
not restrict new lease agreements, but shall offer options that have been used in earlier lease’ -
agreements to ensure compliance with OAR Chapter.690, Division 77. -

([415) The [¢]Department may prepare tease agreement forms that include the requirements
listed in 690-077-0077(3) and eny additional information the {d]Department deems necessary to
comply with the policies of OAR Chapter 690, Division 77 and to reflect the nature of the water
rights subject to the lease agreement. For example, a special form could be prepared for an irrigation
district to sponsor a single lease agreement that involved multiple water right owners.

Statutory Authority: ORS 536.027 & 537.332 to 537.360
Stats. Implemented: ORS 537.332 to 537.360

Hist: WRD 1-1995, f. & cert. ef. 2-14-95, AmendedBndRenumbered from 690-077-0078 by
WRD 11-2001 f & cert. ef. 12-14-01 ;

690-077-0070 ' )
Purchase, Lease or Gifts of Existing Water Rights for Conversion to hstream nghts lmder
O ORS 537.348(1)

(1) Any person may apply to the Commission to convert to an instream watcr right an
existing right or a portion of a right wh:ch the applicant would acquire or has acquired thmugh
purchase, lease or gift.

(2) An application for conversion slmll include the followmg mformatxon
(a) Name of person requesting change, ma:lmg address and phone number;
(b) Public use(s) for which the instream right is desired;

- {¢) Source of water for the existing water right including stream or lake name and county
(d) Name of record on the certificate, decree or proof of appropriation;
(¢) Name and page of decree and certificate number, if apphcable,
(£) Permit number and certificate number, if applmable,
(g) Date of priority;
(h) The authorized existing use ofwater

(i) Place of use, by location in the public land survey and by tax lot or by bluck, lot and tax
lot (if applicable) in a platted subdivision;

() Name of deeded land owner/certificate owner and a notarized
statement authorizing the transfer if the owner is not the apphcant,

(k) Copy of the curremt recorded deed,

(1) If any encumbrances exist against the property to which the existing right is appurtenant,
a notarized statement of no objection from each holder of an encumbrance;

2
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(m) Description of the quantity of water to be transferred and map delineating the present
pomt of diversion, the lands which are the subject of the transfer and lands if any, from the existing
right that would not be subject to transfer;

(n) Recommendations, if any, for conditions on the instréam water right that would avoid
taking away or impairing existing permitted, certificated or decreed rights. Such conditions may
include, but are not limited to the instrearh flow levels in ¢fs per month or total acre feet, the

- effective reach(es) ot luke levels of the instresim flow, measuring loca:tmns and thc stmtcgy f0r

monitoring the instream flow or lake levels; -
(0) Uf the water right is soquired through lease, the specified period for the leas¢ and the

zmethodofverifymgthattheonginalmternghtlsmtbemgumddmngﬂwpenod of the lease;

(p) If an instream water right exists on the same reachi(es) or lake, or on portions thereof, a
statement of whether the proposed conversion is intended to add to the amounts of the existing
instream water tights or to replace alater priontymﬂ-eam rlght, orportioﬁthereof with’ anea.rher
priority right.

(3) The Director may requite additional mformauon nseded to complete the evaluation of
the proposed conversion. :

Statutory Authority: ORS Ch. 536 & 537
Stats, Implemented: ORS 537.332 to 537.360

Hist: WRD 20-1988, f. & cert. ef. 11-4-88; WRD 1-1995, f, & cert. ef. 2- 14-95 WRD
5- 1995 (Temp)f &cert ef. 8-4-95 R

690-077-0075
Processing a Transfer: e

. Processing of the proposed transfer of a water right to an instream water nghtshal]be
pursuant to the water rlghts transfer rulcs in OAR Chapter 690 Dmsmn 15 and the following
provisions:

(1) The Director shall provide notice of ﬂ:le prﬂposed conversion in the Départment's weekly
public notice mailing list, and to affected Indian tribes and cities, and o the planning department of
each affected local government. Addmonal notice shall be provided in accordance with OAR
Chapter 690, Division 15.-

(2) The Director shall review all gpplicatiofis to determine whethet:

(8) The amount and timing of the proposed instréam flow is a]lowable mthin 'the limits and
use, including return flows, of the original water right; and

(b) The proposed reach(es) is (are) appropriate considering: "

(A) Instream water rights shall begin at the recorded point of dwersmn, '

(B) Locations of return flow. Where return fiows occur at a definite point, a substantial
distance below the point of diversion, an insiream watet right may be defined by more than one
reach, for example one reach from the point of diversion to the locanon of the return flow and
another from this point to the mouth of the stream;

(C) The location of confluences with other streams downstrearn of the point of dwersmn,
which shall be considered in accordance with QAR 690-077-0015(7); '
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(D) Any known areas of natural loss of streamflow to the river bed. Where an instream water
right passes through an area of known natural less several reaches may be required to incorporate the
reduced flows available, in accordance with paragraph (2)(c)(B) of this rule.

{c) The proposed flow(s) is (are) consistent with QAR 690-077-0015(5), (6), (7} and (10),
shall provide a public benefit for an instream use, and be appropriate considering:

(A) Return flows which shall be sybtracted from the instream watornghtattheoldpomtof
diversion, urless the retum flows occur at a definite point a substantial distance below the old point
of diversion, in which case up to the entire amount of the diversion may be allowed between the
point of diversion and the poiat(s) of return flow; and

(B) Where wmsteamwatetnghtpassesthmughanareaofknommtuml bﬁsesthese
losses shall be prorated between the instream water right and the balance of the available flow.

(3) If the Director's findings under section (2) of this rule are affirmative and if no protests to
the transfer are filed within [26]3Q days of the last notice in the newspaper, the Director shall
approve the transfer and issue & permanent cextificate or a certificate with a specific date of
expiration for the instream water right. A copy of the certificate shall be mailed to the applicant and
to ODFW, DEQ and Parks as appropriate. The Director shall also issue a new certificate for any |
remaining right for the existing use. If the instream water right is time-dated, the Director shall enter
an order suspending the use of ihe original water right during the effective period of the instream

water nght

. {4) [f any of the Dlrector's findings under section @) of this rule are negative o :f a protest
has b@en filed, the applicant, Director and protestants, if any, may negotiate to develop a proposed |
instream water right that would be satisfactory to all, The Director shall issue a certificate in the .
manner provided in section (3) of this rule for any nagot:ated instream water nghx transfer that
sahsﬁes all parties.

(5) If __nrntwt' of a pr_posed trmfer cannot be resolved under sectmn (4) of this ru]e,

— (b} To] the Department shall condtuct a contested case hf:anng to determine whether the

proposed instream water right should be denied, modified or conditioned to meet the legal
requirements for transferring a water right under OAR Chapter 690, Division 15, .
(6) Contested cases under subsection (5)[(b}] of this rule shall be [heard] conducted

according to the provisions of ORS 183.413 to 183.470, OAR Chapter 694, Division 2, and OAR
Chapter 137, Division 3.

Statutory Authonty ORS Ch. 197, 536. 025 536.027, 536. 220, 536.300, 536. 3]0. 537338
& 537.356 - 537.358 .

Stats. lmplcmented: ORS 537332 t0 537.3&
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. Hist: WRD 20-1988, £ & cezt. 6f. 11-4-88; WRD 12-1990, £ & céit. ¢f 8-8-90; WRD

- 9-1992 £ & cert. ef. 7-1-92; WRD 1- 1995 f. & cert. ef, 2-14-95, WRDII-2001 f&cert ef. 12-14-

01

690-07 7-0077 : '
Lease Agreements for Converting Water nghts to Instresm Water Rights for n Speciﬂed

- Time Period Under ORS 537,348(2)

(1) The owner of any of the following tipes of watét rlghts may enter ihto a lease agreement
to convert all or & portion of a water right [mﬁeﬁm—ﬂghﬂ to an instream mternght
for a specified time period not to excesd {2] five years: -

(8) Surface water nghts for b&ﬁbﬁeﬂl use or stdrage mmbhshed by certlfiﬁate or court
deoree; or

{b) A surface water use permit for whic‘h il request for issnange of a'w wafer richt
certificate nnder ORS $37.250 has been received and approved by the I)u-ector under ORS
£37.250, or a surface water triansfer _pplzcatmu for which an on‘ler has 'been issued under
ORS 540.530 approving the change;

(¢) Secondary w:rtcr nghts for the use ef stowni Watcr cstab[ishod by perm1t, certificate or
court d@cree or -
' ([e}d) The conserver's portlon of conscrved water allocated under ORS 537.445 10 537.500.

(2) The lease agreement parties. shall inclide but are not limited to: -

(a) The owner(s) of lund o whlch thc subject water righi{s) is (are) appu:tcnant as the
lessor(s); '

- (b) Any ifrigation dlstnct or similar mganimtmn as deﬁned ih ORS Chapters 545, 547, 552,
553, or 554 which conveys water to the subject water right and the ovwner of any storage facility
which is the source of the water, as co-lessor, if applicable;

(<) The Director, for the [d]Department as the holder of the instresim waber right; and

(d) The lessee, if different than the [d]Department.

(3) At a minironn, the lease agreement shall include:

{a) Names and signatures of the parties; ' ‘

(b) A description of the water right(s) to be leased. If only a portion of a water right will be
leased, a clear description, including maps if necessary, of the portion to be leased;

(c) Rate, total volume, fiming end location of the instream right, inclutding any necessary
conditions to avoid enlatgement of the original nglﬁ ot potential injury to other water right holders;

(d) A description of how the lease will serve a public use or uses; '

(e) Provision instring the original use will be suspended;

(f) The term of the lease; .

®A general descnpuon of the compcnsation mvolved in the lease transactlon, \

: nd-h sipal use-and-aveid-inju -] A wrltten assessment prcpared by
the watermjster or othcr Depa riment ﬁeld staff of whether the leage agreement meets the

requirements of these rules to suspend the original use and avoid injury or enlargement;
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(i) A statement by the lessors verifying that the water rights described in (3) (b) have been
used under the terms and conditions of the rights during the last five years, or as an instream water
right, or an explanation why the water right is not subject to forfeiture under ORS 540.610, As

_an alternative, an irrigation district or other water purveyor may provide evidence for owners,
verifying delivery of water for the lands appurtenant to the rights to be leased;
() The name and address of any water purveyor that oonvcys wawr to the water nght(s)
described in 3Xb).
-(4) Irrigation Districts and other water purveyors are encouraged to develop single lease

agreements that pool individual water rights and ownerships that are 1o be leased during the samie
tm - R -

(5) Lease agreements shall conform with applicable provisions of 690-077-0015. = .

(6) Upon receipt by the Director of a proposed lease agreement, the [d]Departiment shall |

include potice of the proposed lease agreement in its weekly public notice mailing 1ist, mail notice to
any water purveyor that is listed in the pmposed agteement and post itin the applicnble watermaster
office.

(7) When the [d]Department initially reviews a lease proposal pm‘t:cular attenﬁon shal.l be
given to potential sources of enlargement or injury. Examples include but are not limited to: issues
related to rate and duty, or total volume being changed; the allotment of stored water dvailable to the
owner of a storage right in the year ieased; the role of retum flows;:conveyance logses downstream
of the original point of diversion; potential issues related to junior users, especially, downstream of

Ahe original point of diversion; potential issues related to the priority date of instream water rights;
whether a proposal to lease a permit for stored water would result in converting undeveloped rights;

. and issues potentially arising from water users that share & conveyance system. Any allegations of
injury to existing water rights or enlargement of the original water right that are received within 21
days of the date of mailing of the weekly public notice shall be reviewed by the parties to the lease
before final execution of the lease agreement. If no comments are received the Director may
presume that po injury or enlargement will result from the proposed lease agroe¢ment. - >

(8) If the [d]Department determines that the proposed lease agreement may cause injury o |
existing water rights or enlargement of the original right, considering issues raised under section (7)
the lease agreement shall be modified to [atigate-of] prevent the injury or enlargement. [itmpact
prior-to-execention.] If injury or enlarpement cannot be [mitigated-or] prevented the [d]Department

shall not execute the agreement, or if ¢he aggeement has glready been executed, the Department
shall terminate the agreement.

(9) If a lease is for more than one year the parties shaI} review any allegatlons of injury or
enlargement that are received through [Januare-1] December 31 of the {second] preceding
calendar year of the lease, to determine whether modifications of the lease agreement are warranted
for the remainder of the term of the lease. If injury or enlargement claims are valid and cannot be
[mitigated-or] prevented the [d]Department shall terminate the agreement.

(10) In the event that the [d]Department receives a claim of injury or enlargement afth the
execution of a lease the [d]Department shall notify the partics, If the [d]Department determines the

claim is valid, it shall not distribute water in a way that would cause the injury or enlargement to
continue.
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.« {11) The description of theé reach or pdint of an instream water Highit ptovided in response to
OAR 690-07?—0077(3)(0) shall conform to the provisiom of OAR 6‘90-077—0015(6) and (7) and 690-
077-0075(2). '

(12)A1easeagmement invoivmgawaternglrtthaus hmltedtoaseason of vise o a duty of
water for a season or year shall only allow the use of the original water right or the instream right,
not both, during any one season unless the source is from stored water. E

(13) If the water right being leased has an associated primary or supplemental watét right,
the lessor(s) shatl assure that neither right is being exercised under the original right during the term
of the léese unless the lease is for the use of water legally stored under a supplemental water right. In
the case of supplemental stored water, a lease agreement may be executed t]mi does not restrict the
use of the primary source. - -

" . (14) Nothing in these niles shall be mterpreted to prevent the rcnewnl ofa 1ease agreement
orwprevcm outside agreements for longer terms that will be activated by & lease agreement when
needed to establish an instream water right in o particular séason or at a particular time. A renewal
shall be subject to the provisions [for-a-newlease] of thiy rule.

- (15) The Commission shall review the lease program no later than the year (200072004 to

.determine whether changes that are more appropristely completed through the precess defined in

QAR 690-077-0075 are using the lease agreement because there is no limit on renewability. -
. {16) Water rights subject to lease agreements under QAR 690-077-0077 aie considered to be

. beneficially used for each year that the leaise establishes an instream water right.

_ +.(17) A lesses has the same standing as the lcssm' for all purposcs regardmg management and
enfomemmt of the instream water right. =

« (18) Copies of a leaseagreement 'shall be disuibuted to-all pames ﬁled with the appropnate
watermaster and tracked on the Department's water rights information system.

. -(19) Leases that are executed under the provismns of ORS 536.720 to 536.780 "Emergency
Water Shortage Powers" shall not be subject to prOVISIOIlS of these rules Those leases are covemd
by OAR Division 690 Chapter 19,

- (20) Bxcept as provided in subs¢ction (9) lease agmements shall only be terminated by a
supercedmg agmcment of all pm'tles ot by speciﬁc provision of the lease agreemcni

_ Statutory Authonty ORS Ch. 536
Stats. Implemented: ORS §37.332 to 537.360 ’
Hlst WRD 1-!995 f. & cert. ef 2-14-95, WRD 11-2001 f&cei‘t. cf. 12-14- 01

1

690-077—0079 : '
Split Season Use Instream Leasmg Under ORS 537.348(3) -

A1) An applicant for a split season uge lease of water shall provide the information and
follow the lease process described under QAR 690-077-0077, with the exception that aplit

. SEAas0n use leases shall qnly be vahd for omne yeéar, with renewabzhty subj ect to OAR 6o0-077-

0077(14).

(2) Split season ase leases applications shall:
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. thg State of Oregon,

(a) Be submitted to the Department two weeks prior to water bemgLused either for the
existing purpose or for the proposed instream purpose.. .

(b) Degcribe when the water will be used for the existing purpose and when the water
will be used for the instream purpose.

(A) The existing water use and the instream wge shall not be concurrent. Howeveg_
portion of a water right appurfenant to one piece of lsnd may unde leryo split season use, while
another portion appurtenant to a diffevent piece of land may undergo unlv one _type of use, or
a different time period for split season nse.

(B) The type of use under a split season use may be changed only once during a
calendar year, except for fuli-year uses which may have a single.instream use penoﬂ and two
existing use periods. : :

(3) The holders of the water nghts shall yleasure and ggport the use oi‘ the enstmg

_water right and instream water right fo the satisfaction of the Director, or provide for third

party measurement and reporting to the satisfaction of the Director. Pursuant to ORS
§37.332(3), the Department holds instream water ngh s in trust for the beneﬁt of the people of

{4) The water nght lessor or lessee shail ¢ontact the watermaster or other Department
field staff to determine the necessary measurement and reporting reguirements associated
with leasing a water right. The complete lease application shall inctude:

{a) Location(s) and type(s) of mensuring device(s);

{b)} Frequency of measurement;

(c} Parties responsible for the respective measurements; and '

. (d) Amount of water proposed to be used, listed by rate aud duty for the exlstmg
purpese.and the instream purpose,. mcludlgglnonthly or partml SeAson rate or dutw,
limitations, if appropriate. :

(5) The Commission shall revicw the split season use Ieasmg pggram no later than the
year 2004 to determine if any changes should be made in the progra

Note: ORS 537,348(3) sunsets on January gzug(ma

Statutory Authority: ORS 536.025, 536,027, 536.220, 536.30-0, 536.310, 537.338 & 537.356
- 337.358

Stats. Implemented: ORS 537.332 t0 537, 360
Hist: WRD 11-2001, f & cent. ef, 12-14-01

£90-077-0080
Cancellation or Waiving of an Instream Water Right
(1) Theze is a rebuttable presumption that an instream water right, or a portion thereof that
has not been put to a public use for five successive years in which water was available is forfeited,
(2) Upon making a preliminary finding that the instream water nght has been forfeited the
Director shall notify DEQ, ODFW, Parks, and those persons aud agencies on the [d]Department's
weekly mailing list of the [d]Department's findings and of its intent to cancel the instream water
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tight. The [dflcpartment shall also publish the notice in the Secretary ofSinté‘s bullerun once, and in |

a local newspaper one day a week for two weeks.

(3) Any person may file a protest within 60I days of pubhcaﬁon in the Secretary of State'
bulletin or the local news paper.

(4).If no protest is filéd in the 60 day period, theCommmssmn sha]lproceed

i wimmemouﬂmedinoas 540,641(1).

(S)Ifaprotestmﬁhdinthemdaypmod,theCommmsianshaﬂmoeeedwﬂh theprocess
outlined in ORS 540.641(2).

(6) An instream water right established under ORS 537.336 through 537. 338 (OAR 690-
077-0020) miy be canceled pursuant @ GRS 540.621 only upon the written certification from the
criginal applicant agency(ies) that the instream water right has been abandoned, Proper notifiéation
of the public shall proceed as outlined in section (2) of this rule: -

(7) An mstream wa:wrrlght shallmtbe subjectto forfem.lrcduc to non-usewhen watarwas
not availgble. :

Statutoty Authonty ORS 536.025, 536 027, 536 220 536. 300, 536,310, 537, 338 & 537.356
-537.358

. ‘Stats. Implemented: ORS 537.332 t0'537.360

Hist: WRD 20-1988, € & cert. ef, 11.4.33 WRDI 1992 f&oenef 7- .92, WRD 11-
2001, f&cert.ef 12-14-01 :

690-077-0090 ' o
Drought Emergency valsions Co

An instream water nghtéstahhéhed under the prowsmns ofORS 537 332 to 537 360 shall
be subject to thc meSIOIlS of ORS 536.730.

Smtufory Autlwnty ORS Ch. 536°& 537
Stats, Implemented: ORS 537.332 to 537.360
Hist: WRD 20-1988, f. & cert. ef. 11-4-88

690-077-0100
Precedence of Future Uses

(1) The applicants for a proposed multlpm-pose storage pro}ect may petl’aon the Commission
to establish precedence over an instream water right created through OAR 690-077-0020.

(2) An applicant for a right to use watcr for municipal purposes may petition the

Commission to establish precedence over an mstream water right created through OAR 699—077-
0020.

(3) A municipal apphcant, a5 defined in ORS 537.282, fora hydroelectnc project, may -

petition the Cominission to establish precedence over an instream water nght created through OAR
690-077-0020. |
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(4) Within six months of the teceipt of the petition the [¢]Department shall conduct a public |
hearing in accordance with ORS 537.170. The hearing and decision on precedence may occur before
the final decision on the permit.

(5) Afier the public hearing the Commission shall enter an order to:

(a) Approve the requested precedence;

(b) Approve the requested precedence conditionally; or

(c) Deny the requested precedence.

(6) The [d]Department shall also publish a statement of findings that explains the basis for |
the decision made in section (5) of this rule.

Statutory Authority: ORS Ch. 536 & 537

Stats. Implemented: ORS 537.332 to 537.360
Hist: WRD 20-1988, f. & cert. of, 11.4-88, WRD 11-2001, f & cert. ef. 12-14-01
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