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Request for Adoption of Rules Relating to Groundwater Use Regulation to Protect Senior
Surface Water Rights in the Upper Klamath Basin (Oregon Administrative Rules Chapter
690, Division 025)

I. Introduction

The Oregon Water Resources Department (Department) is requesting the Oregon Water Resources
Commission (Commission) to consider adoption of rules that conjunctively manage groundwater and
surface water in the Upper Klamath Basin. The proposed rules describe the process the Department will
use to regulate junior groundwater rights when a call is made by a senior surface water right holder.

II. Background
A. The Klamath Adjudication and the Final Determinations of the Director

The Klamath Basin Adjudication is the legal process in which water rights which vested before adoption
of Oregon’s water code in 1909 are established through proceedings that began with the Department and
are now pending in the Klamath County Circuit Court. The Klamath Basin Adjudication began in 1975
with the Department conducting the initial processes of providing notice for the filing of claims,
evaluating claims, accepting contests to claims, and hearing contested cases to resolve contests. On
March 7, 2013, the Department issued its Findings of Fact and Final Order of Determination and referred
the case to the Klamath County Circuit Court. On February 28, 2014, the Department issued its Amended
and Corrected Findings of Fact and Final Order of Determination (ACFFOD) and subsequently filed it
with the court. Upon issuance of the ACFFOD, and while the matter is pending in the Klamath Circuit
Court, the Department is directed by ORS 539.170 to distribute water in accordance with the priority
dates established in the ACFFOD.

B. The Upper Klamath Basin Comprehensive Agreement

On April 18, 2014, a group of parties to the Klamath Adjudication, and others with interests in the Upper
Klamath Basin, entered into the Upper Klamath Basin Comprehensive Agreement (UKBCA). The
UKBCA sought to: (i) support the economic development interests of the Klamath Tribes; (ii) provide a
stable, sustainable basis for the continuation of agriculture in the Upper Klamath Basin; (iii) manage and
restore riparian corridors along streams that flow into Upper Klamath Lake in order to achieve proper



functioning conditions permanently; and (iv} resolve controversies regarding certain water right claims
and contests in the Klamath Adjudication.

Among its terms, the UKBCA described the parties’ agreement on a proposed method to determine the
circumstances under which groundwater wells would be regulated in response to a valid call on surface
water including determined claims for instream flows. The UKBCA specified that the use of
groundwater with a point of appropriation that is no more than 500 feet from a Gaining Reach (a defined
term) would be regulated off when a valid senior surface water right call was made. With regard to
groundwater rights with a point of appropriation that was greater than 500 feet from a Gaining Reach,
the UKBCA specified a process for determining whether regulation of those rights would provide
“effective and timely” relief for the surface water right. The agreement also specified that the Department
would prepare rules containing the provisions of the UKBCA and bring them to the Commission for
review and adoption.

In late 2014 and early 2015, Department staff and a rule advisory committee prepared draft rules
following the provisions agreed to by the parties to the UKBCA. In early 2015, the Commission adopted
the proposed rules as OAR Chapter 690, Division 025. Division 025 included a term stating that if the
UKBCA was terminated, the Division 025 rules would no longer apply, and groundwater regulation
would occur under statewide rules (OAR Chapter 690, Division 009).

C. The Negative Notice and the Effect on Division 25 Rules

For three irrigation seasons, between 2015 and 2017, wells in the Upper Klamath Basin were regulated
under the Division 025 rules. The Department’s regulation of groundwater according to the terms of the
Division 025 rules resulted in 50 wells being subject to regulation. In response to the regulation during
that period, 16 lawsuits were filed, including those challenging surface water regulation and groundwater
regulation. In 2017, consolidated cases for several landowners went to trial in Marion County Circuit
Court where the Department prevailed. The landowners appealed to the Oregon Court of Appeals where
the matter remains pending.

On December 28, 2017, the Secretary of the Interior published a “Negative Notice” terminating the
UKBCA, upon a finding that all of its conditions could not be achieved. Consequently, the Division 025
rules terminated, and regulation of wells during 2018 was pursuant to the Division 009 rules. Under the
Division 009 rules, 140 wells were subject to regulation. In response to the regulation of groundwater
rights in 2018, 13 petitions for judicial review challenging the Department’s regulatory orders were filed.

D. Next Steps

During the winter of 2018, the Department commenced a two-step process that is intended to assist with
the public’s understanding of basin hydrology and result in a long-term approach for surface water-
groundwater management in the Upper Klamath Basin. The first step was development of this request
that the Commission adopt interim Division 025 rules repealing the terminated rules and replacing them
with rules which, when administered, will result in the regulation of seven wells in the Upper Klamath
Basin during the 2019 and 2020 irrigation seasons.

The second step, beginning this summer, will include public meetings, small group meetings, and open
house events to discuss and accept public input on surface water and groundwater management options
in the area. Following public outreach, the Department, with assistance from a rules advisory committee,
will develop proposed permanent rules specific to surface water and groundwater management.



II. Overview of the Rules

To address the first step in the two-step process, the Department is requesting the Commission to adopt
interim Division 025 rules repealing the terminated rules and replacing them with rules, which when
administered, will result in regulating wells that are within 500 feet of a surface water sources. The
proposed rules would operate in lieu of OAR Chapter 690 Division 009.

As discussed, the proposed rules are intended as a short-term approach that will allow the Department
to continue regulation in the Upper Kiamath Basin while developing long-term water management
solutions. The approach codified in the proposed rules is supported by peer-reviewed scientific and
technical studies of the Upper Klamath Basin’s geology and hydrogeology, and also represents an
exercise of the Department’s discretion to determine when regulation will result in an actual remedy to
senior surface water uses. Based on the science and the Department’s discretion, the proposed rules
reflect that regulation of groundwater rights using wells within 500 feet of a surface water source will
benefit senior surface water rights within the 2019 and 2020 irrigation seasons. Please refer to
Attachment A: Authority and Supporting Evidence for the Commission’s Action.

In seeking long-term water management strategies beyond adoption of the current rules, the Department
acknowledges the importance of ongoing scientific study. The Department’s efforts will include seeking
input from the regulated community, from senior surface water users, and from the communities in the
Upper Klamath Basin. In addition, the Department will continue to examine the best available scientific
and technical work. The information and input the Department considers will aid it in developing
policies that assure that water is used within the capacity of the resource, that regulation of water
according to the existing rights of record continues, that adequate and safe supplies of groundwater can
be assured, and that groundwater use will not impair surface water rights.

If adopted, these proposed rules will be in effect until March 1, 2021, when the Department will request
the Commission to adopt more comprehensive rules that reflect a long-term approach for water
management in the area. The Department intends to pursue significant engagement and outreach with
the water usér community and stakeholders in the basin to develop the comprehensive, permanent rules.

An overview of the proposed rules is as follows:

e The Department is proposing to repeal OAR 690-025-0010. As noted above, this rule was adopted
to govern groundwater regulation in the Klamath Basin, while the UKBCA was in effect. When
the UKBCA was terminated, this rule is no longer in effect.

o The Department is proposing to adopt OAR 690-025-0020. This proposed rule defines terms used
in OAR Chapter 690, Division 025, including sections -0025 and -0040. For example, the “Upper
Klamath Basin” is defined the area above and around Upper Klamath Lake that encompasses all
water sources that are tributary to Upper Klamath Lake, including groundwater, the Wood River,
Williamson River and Sprague River and their tributaries and the Klamath Marsh and its
tributaries. Please refer to Attachment B: Map of Upper Klamath Basin Proposed Rules Boundary.

e The Department is proposing to adopt OAR 690-025-0025. This proposed rule provides that the
Department may manage sutface water and groundwater uses to protect senior holders of water
rights and authorizes regulation of groundwater and surface water in accordance with the user's




water rights and determined claims pursuant to these rules, instead of pursuant to OAR Chapter
690, Division 009.

The Department is proposing to adopt OAR 690-025-0040. This proposed rule provides the
Department’s findings that within the Upper Klamath Basin, a joint study by the Department and
the U.S. Geological Survey determined that groundwater and surface water are hydraulically
connected, such that wells that withdraw groundwater in the Upper Klamath Basin reduce
groundwater discharge and surface water flow within the Upper Klamath Basin. These findings
are based upon the best available information used in the course of applying generally accepted
hydrogeologic methodologies. The rules reflect the Department’s finding that regulation of wells
within 500 feet of surface water will result in relief to holders of surface water rights within the
2019 and 2020 irrigation seasons. The rules further specify that the Department shall determine
the distance between each well and the source of surface water rights, and that the Department
may regulate these wells when a valid call is made by a holder of a senior right or determined
claim. The rules specify an effective date and that they do not set a precedent that precludes
different or additional regulation as may be established in future rulemakings.

To review the Department’s proposed final rules please refer to Attachment C: Final Proposed Division
025 Rules.

IV.  Overview of the Rulemaking Process

The Department’s rulemaking process involved several steps including:

Rulemaking Advisory Committee (RAC) - In January 2019, a RAC was appointed and draft rules
were provided to RAC participants. RAC meetings open to the public were held on January 15,
2019, and January 28, 2019, at the Oregon Institute of Technology. To review a list of RAC
participants please refer to Attachment D: Division 025 Rulemaking Advisory Committee
Participants.

Secretary of State, Notice of Proposed Rulemaking - The Department filed a Notice of Proposed
Rulemaking on January 29, 2019, and official notice was provided to stakeholders in accordance
with rulemaking procedures on February 1, 2019. Please refer to Attachment E: Secretary of
State, Notice of Proposed Rulemaking.

Groundwater Advisory Committee (GWAC) — The GWAC consists of nine members appointed
by the Commission to provide advice on the development of rules, among other responsibilities.
ORS 536.090. OAR Chapter 690, Division 235. The Division 25 intetim rules were presented to
the Committee on February 19, 2019. Please refer to Attachment F: Groundwater Advisory
Committee, for a list of members and their rulemaking recommendation.

Public Hearing(s) - During this rulemaking process the Department held two public hearings for
interested stakeholders to share testimony. More specifically, nine individuals testified at the first
public hearing held during the Water Resources Commission Meeting of February 21, 2019. At
the second public hearing, held on February 26, 2019, at the Oregon Institute of Technology and
facilitated by Department staff, fourteen individuals testified. Please refer to Attachment G and
H for the respective public hearing transcripts.

Public Comment(s) — During this rulemaking process the Department collected written comments
from interested stakeholders to share testimony. Overall, twenty-eight written comments were
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received by close of business on March 4, 2019. To review written comments received, please
refer to Attachment 1.

o Secretary of State, Notice of Proposed Rulemaking, Amended Fiscal Impact — The Department
amended the fiscal impact portion of the Notice of Proposed Rulemaking on March 28, 2019,
and official notice was provided to stakeholders in accordance with rulemaking procedures on
March 28, 2019, and March 29, 2019. The amended section addressed inaccuracies related to
how the decrease in regulation of groundwater users will affect senior water right users. The
proposed rules will result in fewer groundwater users being regulated off than in the past four
irrigation seasons which may result in an increased fiscal impact to senior surface water users.
Please refer to Attachment J: Secretary of State, Amended Notice of Proposed Rulemaking.

V. Summary of Changes to Public Hearing Draft as a Result of Public Comment

As noted above, the official record of public comment received during this rulemaking process is
included in this Staff Report; please refer to Attachments G and H for transcripts of public hearings and
Attachment I for the respective public comment submissions. The record reflects the following
individuals participated in this aspect of the Department’s rulemaking process:

= _ Organization Representing

Bruce Topham : Flying T. Ranch

Erika Norris, speaking for Virginia Topham Flying T. Ranch

Lisa Brown WaterWatch of Oregon

Kevin Newman Sprague River Water Resource Foundation
Roger Nicholson Fort Klamath Critical Habitat Landowners
Hannah SeCoy, speaking for Susan Topham

Davis Mosby Bar-Y Ranch

Tom Mallams Oregon Cattlemen’s Association and Irrigator
Brandon Topham

Nathan Jackson Oregon Cattlemen’s Association

Don Gentry Klamath Tribes

Brad Parrish Klamath Tribes

Conrad Fisher Water Climate Trust

Paul Wilson Klamath Tribes

Del Fox [rrigator

Steve Hartsell Rancher

Hollie Cannon Wood River District Improvement Company
Bill Gallagher Rancher

Margaret Jacobs Irrigator

Jerry Jones Irrigator

Eric Duarte Trrigator, Sprague River Resources Foundation
Willa Powless Klamath Tribes

Mark Johnson Klamath Water Users Association

Lee Traynham Wood River District Improvement Company
Mike LaGrande Wood River District Improvement Company
Anthony and Mary Booker

Michael Harding




Steve and Suzanne Cornell

Steve Cornell

Ann SeCoy

Joan Amaral Sees

Leland Hunter

Rob Wallace

Bodie Shaw

Bureau of Indian Affairs

Nora Koenig

Troy Brooks

Shane Smith

Rex Cozzalio

Jacqui Krizo

Jerome Rosa

Oregon Cattlemen’s Association

Mary Anne Cooper and Jon Moxley Oregon Farm Bureau

In reviewing the official record of public hearing testimony and written comments submitted, three
themes emerged for Department consideration: (1) Scope of Departmental Authority; (2) Rulemaking
Process and Outcomes, and (3) Model approach v. site-specific well testing to determine hydraulic
connection between groundwater and surface water. Examples of sentiments pulled from official
comments are included below. The Department’s response to these themes are addressed throughout this
Staff Report. The Department’s response to individual comment is included in Attachment K.

Theme 1. Scope of Departmental Authority

“Consideration of the Tribe’s proposed changes is warranted and necessary to ensure the
Department remains in compliance with its statutory obligations.” — Brad Parrish,
Klamath Tribes

“We do not think the Department can regulate an entire agriculture community off on the
basis of a hydraulic model without site-specific data nor without giving ranchers due
process.” - Eric Duarte, Sprague River Resource Foundation, Inc.

“The proposed Division 25 rules, however, include unnecessary factual findings for the

purposes of the proposed rules that OCA believes OWRD may attempt to use to prevent
groundwater users from challenging future groundwater regulation by OWRD.” — Jerome
Rosa, Oregon Cattlemen’s Association

“The Department’s proposed Division 25 rules appear to evidence a wholesale change to
how it’s approaching ground/surface water regulation during this interim period, and the
rules seem designed to limit the opportunities to challenge the Department’s science
during this interim.” — Mary Anne Cooper and John Moxley, Oregon Farm Bureau

“Instream rights enjoy the same protections under the water code as any other surface
water right and the agency’s failure to afford these senior instream rights the protections
due is alarming. The agency does not get to pick and choose which types of rights it
regulates to protect.” — Lisa Brown, WaterWatch of Oregon



Theme 2: Rulemaking Process and Oufcomes

“Because of the investment the WRDIC has put into the wells, based on OWRD
conditions in the permit and the original Division 25, WRDIC has no option but to pursue
the use of these wells either through the OWRD rule making process or through couut.
We would much rather reach a reasonable solution through the rule making process.” —
Lee Traynham, Wood River District Improvement Company

“After reviewing the above-referenced proposed rules we conclude that the proposed
interim rules are a reasonable compromise and should be adopted by the Commission
immediately.” - Anthony and Mary Booker

“Over allocation of groundwater resources through development of unsustainable OAR’s
including interim OAR’s is not acceptable and should not be abetted by the Department.”
— Brad Parrish, Klamath Tribes

“However, if the Commission is not inclined to adopt the attached revisions, Sprague
River nevertheless supports the Department’s overall approach of backing off regulation
to provide a two-year period for the parties to try to resolve the difficult legal, factual and
scientific disputes relating to groundwater regulation in the basin.” - Eric Duarte, Sprague
River Resource Foundation, Inc.

“While we disagree with the department’s use of its ground/surface water models in the
basin and the findings the draft rule codifies, we do support limiting enforcement to 500
feet in the immediate term while water users work with OWRD to find better agreement
on the science in the basin.” — Mary Anne Cooper and John Moxley, Oregon Farm Bureau

Theme 3: Model approach v. site-specific well testing

«..respect has not been demonstrated by changing the scientific assumptions that OWRD
must use in calculating the amount of water that ranchers use in making hay.” — Ann
SeCoy

“Even though these rulés are temporary, they set a dangerous precedent for how water is
managed in the west by codifying the fallacy into law that all surface water and
groundwater is connected.” — Susan Topham

“These statements from the majority of the RAC members prompted them to request that
each well be tested individually to conclude if a well is definitely interfering with a
surface water source prior to regulating-off that particular well.” - Joan Amaral Sees

“In the Upper Klamath Basin, groundwater and surface water are extensively
interconnected and groundwater resources are a significant source of flows for surface
streams and rivers...Further depletion of groundwater will impact these surface flows
by over allocating available water resources.” — Brad Parrish, Klamath Tribes

“Given the extensive data collection and analysis that went into the robust USGS-OWRD
groundwater study of the Klamath Basin, the statement in the proposed rules regarding




the connection between surface water and groundwater is certainly not an overstatement
or overreach.” — Lisa Brown, WaterWatch of Oregon

After consideration of public comments received the Department made edits to the proposed rules. Please
refer to Attachment C for the Department’s Proposed Final Rules.

V1. Conclusion

The proposed final rules for consideration by the Commission are included in Attachment C. As noted,
step two will include significant engagement and outreach with the water user community and
stakeholders in the basin to develop comprehensive, permanent rules around water management. The
Commission will receive reports on these activities through 2021, at which time, the Department will
ask the Commission to consider adoption of rules that will govern long-term management in the basin.

VII. Alternatives

The Commission may consider the following alternatives:
1. Adopt the proposed rules as shown in Attachment C.
2. Adopt the proposed rules as modified by the Commission.
3. Not adopt the proposed rules, which will result in the Department regulating groundwater use
in the Klamath Basin in accordance with OAR Chapter 690, Division 009,
4, Not adopt the proposed rules and provide the Department with further direction.

VYIHI. Director's Recommendations

The Director respectfully recommends Alternative No. 1, to adopt the proposed rules as shown in
Attachment C.

Attachments:

» Attachment A: Authority and Supporting Evidence for the Commission’s Action
Attachment B: Map of Upper Klamath Basin Proposed Rules Boundary
Attachment C: Final Proposed Division 025 Rules
Attachment D: Division 025 Rulemaking Advisory Committee Participants
Attachment E: Secretary of State, Notice of Proposed Rulemaking
Attachment F: Groundwater Advisory Committee
Attachment G: February 21, 2019 Public Hearing Transcript
« Attachment H: February 26, 2019 Public Hearing Transcript
« Attachment I: March 4, 2019 Written Comments Received

Attachment J: Secretary of State, Amended Notice of Proposed Rulemaking
Attachment K: Department Response to Division 025 Public Comment

Ivan Gall
503-986-0847



Attachment A

Attachment A: Authority and Supporting Evidence for the Commission’s Action
Water Resources Commission Meeting — April 12, 2019

A. The Commission’s Authority to Conjunctively Manage Groundwater and Surface Water

Basic principles that govern the allocation, management and control of groundwater are contained in the
Groundwater Act of 1955, ORS 537.505 to 537.795 and 537.992. With regard to conjunctive management of
groundwater and surface water and the regulation of groundwater, ORS 537.525(9) authorizes the Commission
to control the use of groundwater whenever there is “impairment of or interference with existing rights to
appropriate surface water.” The statute contemplates either “voluntary joint action” among the Commission and
the groundwater users “whenever possible,” but by the commission “under the police power of the state **% when
such voluntary joint action is not taken or is ineffective.” '

In this case, the Department has determined that the groundwater use from pumping and flowing wells is
impairing or interfering with existing rights to appropriate surface water in the Upper Klamath Basin. Voluntary
joint action, namely the Division 025 rules adopted in line with the water users agreement in the UKBCA, failed.
The Commission has authority, under its “police powers”, to impose controls upon the groundwater use that is
interfering with existing rights to appropriate surface water.

B. Groundwater Use Will Impair Surface Water Sources in the Upper Klamath Basin

As provided in ORS 537.780(2)(b) the Commission may not make any determination that groundwater use will
impair a surface water source unless the determination is based on substantial evidence. The Department has
determined, according to groundwater studies that have been scientifically peer reviewed, and according to
generally accepted hydrogeological principles, that groundwater use in the Upper Klamath Basin impairs
groundwater-fed surface water sources in the Upper Klamath Basin,

In addition, ORS 537.780(2)(a) states that any rule restricting groundwater use in an area must be based on
substantial evidence in the record to justify the restriction. As demonstrated by the science provided by the
Department, the decision to regulate groundwater wells to benefit senior surface water rights is supported by
substantial evidence.

The bases for these determinations are described more particularly as follows.

1. Generalized Geology and Hydrology of the Upper Klamath Basin

As described in Ground-Water Hydrology of the Upper Klamath Basin, Oregon and California (Gannett et al.,
2007) and references therein, the geology of the Upper Klamath Basin is largely characterized by rugged uplands
and broad, flat valleys that developed as part of the basin-and-range geologic province (Orr and Orr, 2012;
Newcomb and Heart, 1958). Most of the Upper Klamath Basin is underlain by rocks that range in age from
approximately 7 million years to 2 million years old and are either extrusive volcanic deposits (lava flows and
tuffs) associated with local eruplive centers or sedimentary deposits (with particles ranging in size from clay to
gravels) associated with ancient river and lake environments (Sherrod and Pickthorn, 1992). The sediments
deposited in the river and lake environments form relatively thick and discrete deposits up to several hundred feet
thick which bury the older volcanic layers. These sediments, in turn, can be covered by younger lavas and other
volcanic deposits that form the rocky uplands surrounding the valleys (Sherrod and Pickthorn, 1992; Leonard and
Harris, 1974; Gannett et al., 2012). In the northern and western parts of the Upper Klamath Basin the underlying
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geology is associated with volcanism of the Cascade Range and the rocks are mostly younger there than the rest
of the basin (2 million years to recent). Thick sedimentary sequences are far less-common in the Cascades
province and the areas are dominated by young volcanic rocks including lava flows and ash-fall deposits (Sherrod
and Smith, 2000). The most recent volcanic deposits are the wide-spread ash and pumice layers produced by the
eruption of Mt. Mazama approximately 7,700 years ago which formed Crater Lake (Bacon, 2008), These deposits
blanket a large portion of the Upper Williamson Subbasin and the northern patt of the Wood River Subbasin and
produced large, flat valleys as the ash covered the underlying topography (Sherrod and Smith, 2000; Bacon,
2008). The youngest sediments are associated with present-day lakes and marshes mainly around Upper Klamath
Lake, Klamath Marsh, and Sycan Marsh.

Both the volcanic and sedimentary rocks described above, which form the major geologic units in the Upper
Klamath Basin, host aquifers that are used for both domestic and irrigation purposes (Gannett et al., 2007; Tllian,
1970). The volcanic rocks, being older, more brittle, and more fractured, transmit water more readily to wells
and generally host higher-yielding aquifers (Gannett et al., 2007; Gannett et al., 2012) that produce more water
for pumping wells. The younger volcanic rocks that form the uplands bordering the valleys are also transmissive
and readily accept recharge from rain and melting snow. The recharge occurring in the higher-elevation portions
of the basin are the beginnings of the groundwater component of the larger hydrologic cycle. The contrast in the
elevation between the uplands, where significant recharge occurs, and valley bottoms sets up a groundwater flow
system where groundwater moves vertically-downward and laterally from recharge areas down towards the valley
centers (Leonard and Harris 1974; Freeze and Cherry 1979; Fetter, 2001). Gannett et al., (2007) compiled
groundwater level data from approximately 1,000 wells throughout the Upper Klamath Basin and developed a
regional map of the groundwater elevation data (Figure 21 in Gannett et al., 2007). Similar diagrams of the
groundwater flow systems can be found in Leonard and Harris (1974), Newcomb and Heart (1958), and Illian
(1970). These data, which have been added to and mapped over the decades by groundwater scientists, clearly
and consistently show that groundwater flows from the uplands (recharge areas) down towards the valley bottoms
which are the regional discharge areas in the river and spring systems in the Wood, Williamson, and Sprague
River basins. Significant contributions of groundwater to springs and rivets throughout the Upper Klamath Basin
are most easily observed in the summer after the basin has gone months with no significant rain, and the snowpack
has long-since melted away, leaving groundwater as the main component of streamflow.

In the valley floors, fine-grained sedimentary deposits (which are less transmissive) overlie the more transmissive
volcanic units. These overlying sedimentary deposits add resistance to groundwater movement between the
volcanic units and the land surface, creating confined aquifer conditions (Leonard and Harris, 1974) in parts of
the Upper Klamath Basin. The converging groundwater beneath the valleys, combined with the resistance added
by the overlying sediments, increase pressure in the deeper portions of the aquifer system. Groundwater flows
from areas of higher pressure (deep aquifer) to areas of lower pressure (land surface) and this pressure produces
flowing artesian wells, and also drives natural groundwater discharge to the surface at springs, seeps, and along
stream bottoms. Even with fine-grained sedimentary deposits overlying the more transmissive aquifer system, the
pressure is great enough to drive water up through the sedimentary layers to the surface (Freeze and Cherry, 1979;
Fetter 2001). The studies and research conducted in the basin to date have found no evidence of extensive volcanic
or sedimentary units that are impermeable to flow. Thus, the geologic units are all permeable to some degree,
and groundwater is moving through, both laterally and vertically, all parts of the groundwater flow system in the
Upper Klamath Basin.

Many artesian flowing wells are located in the Sprague River and Wood River Subbasins (L.eonard and Harris,
1974). There are also numerous faults in the Upper Klamath Basin, related to the Basin-and-Range geologic
structure described above, and these faults can act similar to a flowing artesian well, where the fault forms a
preferential conduit for vertical groundwater movement from the deep pressured systems up to the surface
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(Leonard and Harris, 1974; Gannett et al., 2007). In many cases, the fault locations are matched on the surface
by large spring complexes or significant gains to streams (Figure 7 in Gannett et al., 2007).

Overall, the Klamath Basin exemplifies a well-connected regional aquifer system where groundwater makes up
a considerable part of the hydrologic cycle of springs, streams and rivers. Gannett et al. (2007) with all the
assembled data from historical reports, stream discharge measurements, seepage runs, and spring flows within
the Upper Klamath Basin, estimated that approximately 1.8 million acre-feet of groundwater discharges annually
to springs, streams, and rivers. (To put this volume of waler in context, this is greater than the water contained in
all 13 reservoirs at full capacity in the Federal Willamette Valley Project.) This groundwater connection and
discharge to surface water means that there are summer flows in numerous springs, Spring Creek, the Wood
River, and the Sprague River, which are all supported and fed solely by groundwater discharge in the late season
so that they flow even after the snow pack is gone and even when there is little summer precipitation.

2. Stream Depletion from Pumping and Flowing Wells in the Upper Klamath Basin

Some of the earliest work on the impacts of groundwater pumping on the hydrologic cycle was published by
Theis (1940). Theis’ work on the subject, which was summarized and expanded upon by Barlow and Leake (2012
- attached), identified that water is provided to a well through two means: a) reduction in aquifer storage, and b)
capture. A reduction in aquifer storage is the removal of water from the aquifer resulting in an overall reduction
in the volume of water contained in the aquifer. A change in aquifer storage is observed as a water level (or
pressure) change in a well completed in the aquifer. Measured groundwater levels that show declining trends year
after year, independent of precipitation (recharge) trends are a sign that groundwater use exceeds annual recharge
and a reduction in aquifer storage is occurring. Where groundwater levels are stable over time (years), then
recharge to the aquifer system is adequate to meet consumptive needs of the pumping or flowing wells. However,
since there can be no “free lunch,” if the water being pumped is not reducing the storage of water in the aquifer,
it must be coming from an alternate source.

Capture occurs when the water level/pressure reduction caused by pumping (or allowing an artesian well to flow)
creates artificial hydraulic gradients in the aquifer. The hydraulic gradient is what drives water through the aquifer
system and a change in the natural hydraulic gradient as described above causes groundwater to be drawn toward
the well instead of flowing along its natural flowpath. As more groundwater flows to the pumping well, natural
groundwater flow out of the aquifer is reduced, and this process is defined as captured discharge (groundwater
that would otherwise discharge to surface water has been captured by the pumping well). In some cases, surface
water can be drawn into the aquifer from another source, like a stream, river, or lake, and the process is defined
as induced recharge. Induced recharge occurs when the natural hydraulic gradient that drives groundwater to
discharge to a surface water source is reversed (by groundwater pumping) and the surface water is artificially
drawn into the aquifer and towards the well. A reduction in storage and both types of capture can act
simultaneously within an aquifer. When a well is pumped, the initial reduction in aquifer storage creates artificial
hydraulic gradients, which in turn leads to capture. As capture (either captured discharge or induced recharge)
increases, the contribution of water pumped by the well from aquifer storage diminishes. The relative contribution
of both mechanisms changes over time but both sources, because of Conservation of Mass, must sum to 100% to
equal the pumping rate of the well (Barlow and Leake, 2012).

Al of the geologic, hydrogeologic, and hydrologic data collected and analyzed as part of the Upper Klamath
Basin studies and model development demonstrate the strong connection between the groundwater system and
the many springs, streams, rivers, and Upper Klamath Lake. The Department has, over the decades, issued 784
groundwater rights for consumptive uses like irrigation, municipal, stockwater, and commercial/industrial in the
Upper Klamath Basin. As these pumping or flowing wells are used for consumptive purposes, they capture
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groundwater through either captured discharge or induced recharge, as discussed above. The studies and data
collected to date, along with basis hydrologic principles, show that groundwater pumped by water wells in the
Upper Klamath Basin is connected to, and has an effect on, surface water. Equations and groundwater flow
models (e.g., Gannett et al., 2012) can be used to estimate the amount and timing of impacts to the surface water
system from pumping and flowing wells. Uncertainty with respect to timing and magnitude of impact exists when
using these tools, but there is no uncertainty that aquifer systems in the basin are hydraulically connected to
surface water and that groundwater use results in stream depletion in the Upper Klamath Basin.
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Attachment C

Proposed Edits to [new] 690-025-0020

Definitions — -
Notwithstanding OAR 690-008-001, the following definitions apply, unless the context requires otherwise:

(1) “Determined claim” means a claim for surface water as provided in the Amended and Corrected
Findings of Fact and order of Determination issued on Mareh 72013 and- Amended-on F ebruary 28, 2014, and
subject to regulation pursuant to ORS 539.170.

(2) “Existing rights of record” means authorized groundwater uses, determined claims, proundwater
registrations, and surface water rights,

(3) “Groundwater registration” means an unadjudicated claim to use groundwater as provided in ORS
537.605 that is registered with the Oregon Water Resources Department.

4 “Groundwater reservoir” or “aquifer” means a body of groundwater having boundaries which may be
ascertained or reasonably inferred that vields quantities of water to wells or surface water sufficient for
appropriation under an existing right of record.

(5) “Groundwater use authorization” means use of water authorized by a permit, certificate or groundwater
registration,

(6) “Hydraulically connected” means water can move between or among groundwater reservoirs and
surface water.

(7N “Upper Klamath Basin” means the area above and around Upper Klamath Lake that encompasses all
water sources that are tributary to Upper Klamath Lake, including groundwater, the Wood River, Williamson
River and Sprague River and their tributaries and the Klamath Marsh and its tributaries.

(8) “Surface water right” means certificated and permitted water rights, and determined claims, the source
of which is surface water, including springs, streams, and rivers.

(9 “Well” or “wells” means a well as defined in ORS 537.515(9) that is located in the Upper Klamath
Basin and is used to beneficially withdraw water for authorized groundwater uses including domestic, stock,
irrigation, industrial, municipal, and aquifer storage and recovery uses.

Statutory/Other Authority: ORS 536.027. ORS 537.525
Statutes/Other Implemented: ORS 539.170, ORS 540.045, ORS 537.525
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Attachment C

Proposed Edits to [new] 690-025-0025

Distribution of Water between Existing Rights of Record

k] Whenever there is impairment of, or interference with, existing water nghts to appropriate surface water
exists-orimpends. the Oregon Water Resources Department may regulate the distribution of water among the
various users of water from any natural surface or groundwater reservoir in accordance with the users’ existing
rights of record as authorized by ORS 537.525, ORS 539.170 and ORS 540.045.

(2) These rules, OAR 690-0025-0020 to OAR 690-0025-0040 govern the control of wells in the Upper
Klamath Basin that produce from a groundwater reservoir that is hydraulically connected to surface water and
subiect to regulation in the course of distribution of water in accordance with the users’ existing rights of
record.

(3) These rules operate in lieu of OAR Chapter, 690 Division 09, and in conjunction with OAR Chapter 690
Division 250, except that these rules govern distribution of groundwater and surface water in the Upper
Klamath Basin in lieu of OAR 690-250-0120(2).

Statutory/Other Authority: ORS 536.027, ORS 537.525
Statutes/Other Implemented: ORS 539.170, ORS 540.045, ORS 537.525

Corrections show deleted text in strikethrough, Secretary of State noticed language in underline, and additional edits in
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Proposed Edits to [new] 690-025-0040

Regulation of Hydraulically Connected Wells

(1) In the Upper Klamath Basin, a joint study of groundwater hydrology by the Department and the

U.S. Geological Survey has established that sroundwater and surface water are hydraulically connected.

¢H(3)_The determinations in subsections (1) and (2) are based on the best available information including but

not limited to, water well reports, basin and hydrologic studies, topographic maps, hydrogeologic reports,
groundwater and surface water elevation data, groundwater flow models, model simulation results for the
Upper Klamath Basin, and any other information that is used in the course of applying generally accepted
hydrogeologic methodologies.

(4) _The Department has determined that regulating permitted wells that are located a horizontal
distance equal to or less than 500 feet from a source of surface water rights will result in relief to surface

water rights within the current season of use.

(5) Before regulating an authorized groundwater use pursuant to subsection (4), the Department shall
determine the horizontal distance between each well and the source or sources of surface water rights.

(6) The Department may regulate wells that are located a horizontal distance equal to or less than 500 feet
from a source of surface water rights whenever a valid call for surface water is made and the Department is
regulating in accordance with the users’ existing rights of record. Under this rule, the Department will not
regulate wells located a horizontal distance greater than 500 feet from a source of surface water.

(7) Groundwater regulation in the Upper Klamath Basin before March 1, 2021, will occur pursuant to OAR
690-0025-0020 to OAR 690-0025-0040. After March 1, 2021, OAR 690-0025-0020 to OAR 690-0025-0040
will no longer be in effect and groundwater regulation in the Upper Klamath Basin will occur under OAR 690-
009, unless the Commission adopts new rules prior to March 1, 2021, governing groundwater regulation for

senior surface water rights in the Upper Klamath Basin.

(8) Notwithstanding present conformance of these rules with ORS 537.780(2)(a). these rules do not
establish a precedent that precludes different or additional resulation determinations of what wells mav be
regulated so as to provide relief to surface water rights within the current season of use sroundwateras

may-be-establishedinfuture rulemakings consistent with the authorities of the Water Resources Commission.

Corrections show deleted text in strikethrough, Secretary of Siate noticed language in underline, and additional edits in
bold and double-underline
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Statutory/Other Authority: ORS 536.027, ORS 537.525
Statutes/Other Implemented: ORS 539.170, ORS 540.045, QRS 537.525
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Attachment D: Division 025 Rulemaking Advisory Committee Participants

Water Resources Commission Meeting — April 12, 2019

TRAC Participant |~ Participant Affiliation
Bruce Topham Sprague Basin Groundwater user
Chrysten Lambert Trout Unlimited
Dave Mosby Marsh Groundwater user
Brad Parrish Klamath Tribes
Donnie Boyd Klamath County Commissioner
Jeff Nettleton Bureau of Reclamation
Joan Sees Sprague Basin Groundwater user
Lisa Brown WaterWatch of Oregon
Mark Johnson Klamath Water Users Association
Mark Cobb Mayor, City of Chiloquin
Mark Willrett City of Klamath Falls
Roger Nicholson Wood River Groundwater user
Troy Brooks Sprague‘Basin Groundwater user
Melissa Olson The Nature Conservancy
Tom Mallams Oregon Cattlemen's Association
Ken Masten Groundwater Advisory Committee
Lyndon Kerns Oregon FFarm Bureau







Adtactment I

OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
DENNIS RICHARDSON MARY BETH HERKERT
SECRETARY OF STATE DIRECTOR

800 SUMMER STREET NE

LESLIE CUMMINGS

DEPUTY SECRETARY OF STATE SALEM, OR 97310

503-373-0701

NOTICE OF PROPOSED RULEMAKING FILED
INCLUDING STATEMENT OF NEED & FISCAL IMPACT

01/29/20195:51 PM
CHAPTER 690 ARCHIVES DIVISION

WATER RESOURCES DEPARTMENT SECRETARY OF STATE

FILING CAPTION: Local rules governing control of well use in the Upper Klamath Basin
LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 03/04/2019 5:00 PM

The Agency requests public comiment an whether ather options should be considered for achieving the rufe’s substantive goats while reducing negative economic
impact of the rule on business.

CONTACT: Racquel Rancier 725 Summer Street NE Ste. A Filed By:
503-986-0828 Salem,OR 97301 Racquel Rancier
racguel.r.rancier@oregon.gov Rules Coordinator
HEARING(S)

Auxitary aids for persons with disabilities are available upon advance request. Notify the contact fisted above.

DATE: 02/21/2019 DATE: 02/26/2019

TIME: 3:30 PM TIME: 1:00 PM - 3:.00 PM

QFFICER: Meg Reeves OFFICER: Ivan Gall

ADDRESS: Oregon Water Resources ~ ADDRESS: Oregon Institute of

Dept. Technology

725 Summer Street NE, Suite A 3201 Campus Drive

Room 124 Mt. Scott Room

Salem, OR 97301 Klamath Falis, OR 97601

SPECIAL INSTRUCTIONS:

Hearing during Water Resources
Commission meeting. To submit
testimony, please sign up to testify no
fater than 3:45 PM,

NEED FOR THE RULE(S):

in the Klamath Basin, significant amounts of groundwater discharges to surface water, such as springs, streams, and
rivers. Pumping wells capture some of this water, reducing the amount of surface water. Surface water sources provide
water to holders of surface water rights and determined claims. Surface water and groundwater are mianaged based on
“a system of prior appropriation where junior water right holders {those with newer water rights) are shutoff to meet the
call of a senior water right holder (older water rights) in times of insufficient supply to meet all rights. Similarly, junior
groundwater rights can be regulated off to provide water to senior water rights, including surface water rights where
there is evidence of hydrautic connection. In the 2000s through present, significant data were coilected in the basin and
several reports documented hydraulic connection between surface water and groundwater in the basin. Asregulation
of surface water rights began in the basin in 2013, efforts tofind a compromise to regulation began to include
groundwater. As aresult, the 2014 Upper Klamath Basin Comprehensive Agreement (UKBCA), negotiated by a broad
group of stakeholders and governmental entities, addressed water managerﬁent in the Off-Project area of the Klamath
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Basin, including groundwater regulation, Provisions of the UKBCA addressing the control of groundwater use were
incorporated into OAR 690-0025-0010 rules, with the provision that if the agreement was terminated, the rules would
no longer be effective. In December 2017, the agreement was terminated, ma king the OAR 690-0025-0010 rules no
longer ineffect. As aresult, this rulemaking is needed to repeal the rules OAR 690-025-0010 that are no longer in
effect following termination of the UKBCA, Regulation under the existing OAR 690-009 statewide rule has resulted in
litigation, prompting these proposed basin specific interim rules. As a result, this rulemaking proposes to adopt OAR
690-025-0020, -0025, and -0040 to estabiish procedures for the control of groundwater uses to protect senior surface
water rights in the Upper Klamath basin, while further engagement is conducted in the area to develop a longer term .
approach for water management in the area. These proposed rules are intended to be in effect until March 1, 2021
when more comprehensive rules are expected to be adopted after significant engagement and outreach with individuals
in the basin.

DOCUJVIENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE:

Ground-Water Hydroiogy of the Upper Klamath Basin, Oregon and California, and associated reference material,
https://pubs.usgs.gov/sir/2007/5050/

Groundwater Simulation and Management Models for the Upper Klamath Basin, Oregon and California, and associated
reference material.
https://pubs.usgs.gov/sir/2012/5062/

Streamflow Depletion by Wells — Understanding and Managing the Effects of Groundwater Pumping on Streamflow.
https://pubs.er.usgs.gov/publication/cir1376

FISCAL AND ECONOMIC IMPACT:

Currently, regulation of wells in the Klamath Basin occurs under statewide rules in OAR 630-009, because 690-025.
00101is no longer effective. In the Upper Klamath Basin during 2018, under 690-008, there were 140 wells subject to
regulation. During 2015-17, under 690-025-0010, there were 40 wells subject to regulation. Adopting the proposed
690-025-0020, -0025, and -0040 rules would provide that 7 wells will be subject to regulation instead of 140 under
OAR 690-009. Costs to regulated well users, in the form of less revenue to individual farmers, ranchers, or smali
businesses, may result from water curtaiiment on irrigated acreage. However, the cost to the junior regulated users is
offset by the benefit of the regulated water supplying senior water right holders in the basin. The potential magnitude
of these additional costs and benefits to regulated well users can't be quantified, because it depends on each specific
entity, the amount of water supply available in a water year {a function of rain and snow amounts), whether that entity
was able to shift water use to other sources or areas, and whether or not a call is made by a senior water right holder.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be-economically affected by the
rule(s). {2) Effect on Smalt Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); {c} Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

{1} The primary state agency affected by the proposed rules is the Water Resources Department, which is charged with
regulating the distribution of water among the various users of surface water and groundwater in accordance with the
users' existing rights of record based on a system of priority. The proposed ruies do not expand the Department's
regulatory authority and are not expected to increase water distribution costs for the Department. The rules are likely
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to reduce the Department’s water distribution and enforcement costs while they are in effect, as the rules will resultin
fewer wells being regulated than under the OAR 690-009 rules. Klamath County has estimated there are 115,000
irrigated acres (both surface water and groundwater} in the Upper Kiamath Basin. For the 2018-19 tax year, the
Klamath County Assessor's office reduced the taxable rate for acres that had water regulated off to 50%, thus reducing
the property tax liability for the impacted acres. The City of Chiloguin has invested in acquiring land and intends on
drilling a new municipal well. Bly has also acquired grant funding to construct a new municipal well. No other economic
effect on state agencies, local governments, or the general pubtic is expected from the proposed rules as compared to
the current regulatory framework, except where the local government or member of the public is a holder ofa
groundwater right that is currently being regulated. Inthose instances, where the rules result in them not being
regutated, they will have the benefit of their water use and the positive economic impacts associated with that water
use. This reduction in groundwater regulation may have a negative economic impact on senior water right holders that
currently benefit from the regulation of the wells, including the Klamath Tribes and irrigators that are part ofthe
Bureau of Reclamation's Klamath Project to the extent that it reduces the amount of water available to them.

The Department cannot estimate the specific economic impacts because it will depend on each specific entity, the
amount of water available in a water year, whether that entity was able to shift water use to other sources or areas, and
whether or not a call is made by a senior water right holder.

(2a) Many of the affected wells are owned by individuals or small businesses, the majority of which are agricultural
operations, However, the senior surface water right holders stand to benefit fromthe regulation of wells under the
existing rules. These include the Klamath Tribes who call on instream determined claims, and irrigation districts which
are part of the Bureau of Reclamation’s Klamath Project, which are Individual farmers and ranchers and small
agricultural businesses. The Department estimates that approximately 1,700 smatl businesses could be affected by the
proposed rules, including well users and surface water users. The proposed rules apply to seven wells at this time.

(2b) The proposed rules do not impose additional reporting, record keeping, or other administrative activities onsmall
businesses affected by the proposed rules as compared to existing regulation under OAR 690-009. The costto comply
with these rules, as with the current OAR 690-009 rule, depends on whether or not a water user isregulated and to
what extent that impacts their business operations. The Department cannot estimate that cost of compliance, which
will be operator specific, because it will vary depending on water conditions in any given year, whether the business can
shift operations to other areas or water Sources, and if the senior users cail on the water.

(2¢) The proposed rules do not impose additional costs of professional services, equipment, supplies, tabor and
increased administration activities on small businesses affected by the proposed rules as compared to existing
regulation under GAR 690-009.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(SE:

Two rule advisory committee meetings were convened in Klamath Falls, the first on January 15, 2019 and the second on
January 28, 2019. The committee included representatives of groups and entities that either are, or represent, small
businesses in the basin. These groups included the Oregon Cattlemen’s Association, the Klamath Water Users
Association, the Oregon Farm Bureau, and individual farmers and ranchers that own wells,

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES

Pags 3010



RULES PROPOSED:
690-025-0010, 690-025-0020, 690-025-0025, 690-025-0040

REPEAL: 690-025-0010

RULE SUMMARY: These rules were adopted to govern groundwater regulation in the Klamath basin. However, they
were only in effect while the Settlement Agreement was in effect. The Settlement Agreement was terminated,
therefore, these rules are no longer in effect, This rutemaking repeals these rules that are no longer in effect.

CHANGES TO RULFE:
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ADOPT: 690-025-0020
RULE SUMMARY: Defines terms used in OAR 690, Division 25, including sections -0025 and -0040
CHANGES TO RULE:

690-025-0020

Definitions

Notwithstanding OAR 690-008-001, the following definitions apply to OAR 690-0025-0020 to OAR 690-0025-
0040, unless the context requires otherwise:q

(1} "Determined clajm" means a claim for surface water as provided in the Findings of Fact and Qrder of
Determination issued on March 7, 2013 and Amended on February 28. 2014 subiect to regulation pursyant to

ORS 532.170.9

(2} "Existing rights of record” means authorized eroundwater uses. determined claims, groundwater registrations.

and syrface water rights. 1]

{3) "Groundwater registration” means an unadjudicated claim to use groundwater as provided in ORS 537.605
that is registered with the Oregon Water Rescurces Department 4

(4} "Groundwater reservoir" or "aquifer” means a body of groundwater having boundaries which may be

ascertained or reasonably inferred that vields quantities of water to wells or surface water sufficient for
appropriation under an existing right of record. [

(5) "Groundwater use authorization” means use of water authorized by a permit, certificate or groundwater

registration. q

(6} "Hvdraulically connected" means water can move between or among groundwater reservoirs and surface

water. 9]

{7) "Upper Klamath Basin" means the area above and around Upper Kiamath Lake that encornpasses all water

sources that are tributary to Upper Klamath Lake including groundwater. the Wood River, Williamson River and

Sprague River and their tributaries and the Klamath Marsh and its tributaries.q

{8) "Surface water right" means certificated and permitted water rights, and determined claims, the source of

which is surface water, including springs, streams, and rivers.ql

(9) "Well" or "wells" means a well as defined in ORS 537.515(9) that is located in the Upper Klamath Basin and is

used to beneficially withdraw water for authorized groundwater uses including domestic, stock, irrigation,
industrial, munjcipal, and aquifer storage and recovery uses.

statutory/Other Authority: QRS 536.027. ORS 537.525
Statutes/Other Implemented: ORS 539.170, ORS 540.045. ORS 537.525
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ADOPT: 690-025-0025

RULE SUMMARY: Outlines that the Department may manage surface water and groundwater uses to protect senior
holders of water rights and determined claims in accordance with the users' water rights and determined claims
pursuant to these rules, instead of the existing Division 9rules.

CHANGES TO RULE:

690-025-0025

Distribution of Water between Existing Rights of Record

(1) Whenever impairment of. or interference with, existing water rights to appropriate surface water exists or
impends, the Oregon Water Resources Department may regulate the distribution of water among the varjous
users of water from any natural surface or groundwater reservoir in accordance with the users’ existing rights of
record as authorized by ORS 537.525, ORS 539,170 and ORS 540.045.9

{2} These rules, OAR 690-0025-0020 to OAR 690-0025-0040, govern the control of wells in the Upper Klamath
Basin that produce from a groundwater reservair that is hydraulically connected to surface water and subject to
repulation in the course of distribution of water in accordance with the users' existing rights of record.§

(3} These rules operate in lieu 6f OAR Chapter 690, Division 09, and in conjunction with OAR Chapter 690,
Division 250. except that these rules govern distribution of groundwater and surface water in the Upper Klamath
Basin in liey of OAR 690-250-0120(2).

Statutory/Other Authority: QRS 536.027, ORS 537.525

Statutes/Other Implemented; ORS 539.170, ORS 540.045, ORS 537,525
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ADOPT. 690-025-0040

| RULE SUMMARY: Specifies Department finding of the hydraulic connection between surface water and groundwater in
the Klamath Basin, and that groundwater use results in stream and spring flow depletion, based on the best available
information. Indicates that the Department finds regulation of wells within 500 feet of surface water will result in relief
to holders of surface water rights, that the Department shall determine the distance between each well and the source
of surface water rights, and that the Department may regulate these wells when a valid call is made by a holder of a
senior right or determined claim. Specifies effective date of rules, and that they do not set a precedent.

CHANGES TO RULE:

690-025-0040

Regulation of Hydraulically Connected Wells

(1) In the Klamath Basin, groundwater and surface water are hydraulically connected.

{2) Wells that withdraw groundwater in the Klamath Basin reduce groundwater discharge and surface water

flow.q

(3) Notwithstanding that groundwater is hydraulically connected to surface water in the Klamath Basin, the

Department has determined that in the Upper Klamath Basin, regulation of wells that are located a orizonta

distance egual to or tess than 500 feet from a source of surface water rights will result in effective and timely relief
to those surface water rights. i

{4) The determinations in subsections (1} and {?) are based on the best available information, including but not

limited to, water well reports, basin and hydrologic studies. topographic maps. hydrogeologic reports,
groundwater and surface water elevation data, groundwater flow models, model simulation results for the
Klamath Basin, and any other information that is used in the course of applying generally accepted hydrogeologic

methodologies.

{5) Before regulating an authorized groundwater use. the Department shall determine the horizontal distance
hetween each well and the source or sources of surface water rights. T

{6} The Department may regulate wells that are located a horizontal distance ggual to or less than 500 feet froma
source of surface water rights whenever a valid call for surface water Is made and the Department is regulating in
accordance with the users' existing rights of record. Under this rule, the Department will not resulate wells
located a horizontal distance greater than 500 feet from a source of surface water 9

{7) Groundwater regulation in the Upper Klamath Basin before March 1, 2021, will occur pursuant to OAR 690-
0025-0020 to OAR 620-0025-0040. After March 1, 2021, OAR 690-0025-0020 to OAR 690-0025-0040 will no
longer be in effect and groundwater regulation in the Upper Klamath Basin will occur under OAR 690-009. unless
the Commission adopts new rules governing groundwater regulation in the Upper Klamath Basin.{

{8) Notwithstanding present conformance of these rules with ORS 537.780(2)(a), these rules do hot establish a
precedent that precludes different or additional regulation of groundwater as may be established in future
rulemakings consistent with the aythorities of the Water Resources Commission.

Statutory/Other Authority: ORS 536,027, ORS 537.525
Statytes/Qther Implemented; QRS 539.170. ORS 540.045, ORS 537.525
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Attachment F: Groundwater Advisory Committee

Water Resources Commission Meeting — April 12, 2019

 GWACMember | . Member Affiliation
Marshall Gannett Portland, Hydrogeologist

John Stadeli Newberg, Monitoring/Water Well Industry
Chad Courtney Pendleton, Monitoring/Water Well Industry
Chris Hyatt Portland, Environmental Consultant

Kenneth Masten Bonanza, Groundwater Irrigator

Mark Owens Crane, Groundwater [rrigator

Phi!l Brown Beavercreek, Hydrogeologist

Scott Kruger Corvallis, Local Government

Trent Castner Portland, Monitoring/Water Well Industry

February 19, 2019 — Division 025 Rulemaking Recommendation:

o The Groundwater Advisory Committee recognizes the need for these interim rules in order to
engage the community to develop long-term water management policy. To that end GWAC
recommends that the Commission adopt these rules with the following additions:

« Include “Upper Klamath Basin” in rule 0040 (1,2,3,4,5,6)

»  Add to -0040(1) that “there is a wide range in the timing and magnitude of surface water

impacts from groundwater pumping from wells.”
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Division 25 Public Hearing__ February 21, 2018 NDT Assgn # 28658-1 Page 2
2 4
1 OREGON WATER RESOURCE DISTRICT RULEMAKING 1 filled out to ask people to come forward and provide
2 DIVISION 28, PUBLIC HEARING NO., 1 2 gommant. There are nine requests for comment. And
3 HELD ON 3 given the fime and, probably, some of you may have
4 - FEBRUARY 21, 2019 4 long drives ahaad -« I'm not sure -- we'd llke to
B 4:16 P.M. B try to keep each person's comments to hot mare than
& CONDUCTED BY & five minutes. And If anyone -- for people wha are
7 MEG REEVES, HEARING OFFICER 7 driving a long way tonight, # you want to kind of
8 ’ 8 get o the head of the line, that would be fine with
8 MS. REEVES: Allright. So let's get this 9 me. Yol know, 'm nat sure wiho amang you might be
10 hearing started, This hearing Is now in session. 10 dolng that. But if anybody wants lo ralse their hand
11 ltis baing tape-recorded (o maintain a permanant 11 and come on up, that's fine. Otherwise Il just go
12 racord, My hame is Meg Reeves. 'm the chalr of 12 through these in the order that | have them,
13 the Water Resources Commission, and 'm the hearlng 13 Somebody would (ke to come up? And If
14 officer for today. Today Is Thursday, February 14 you could teli us your hame and your affillation
15 21si, 2018, and the fime is 4:15. The purpose of 15 when you coms up.
16 this hearing is to provide an oppatunily for public 16 MR. TOPHAM; My name is Brace Topham, And
17 comment on proposed rutes i OAR Chapter 690, 17 |want to start by saylng, | appreclate you having
18 Divislon 025, Upper Klamath Basin groundwater use 18 us here. Soms of us went to quite a ot of troubls
19 regulations to protact senior surface water tights. 19 to make it taday, and | will explain that, | am
20 The proposed rules include a repeal of 20 Bruce Topham. My family and | bought a caltla ranch
21 680-025-0010 and the additlon of 690-025-0020, which 21 In the Sprague River Valley in 1972, and we stil
22 Is Definitlons, 690-025-0025, Governing distribution 22 pasida there and raise cattle there. Thal's been 47
23 of waler belwsen existing rights of record, and 690- 23 years in tha same place.
24 0250-0040 related to regulation of hydraulically- 24 1 want to Use my time here to present
25 connhected wells. 25 history that | have observed firsthand to get us to
3 L3
1 in additien to the opporiunity to present 1 this polnt in our waler problems. We are calving
2 at this hearing, anyone may submit wrilien comments 2 right now in snow and zero degree nights. | am part
3 by 5:00 p.n. on Monday, March 4th, which is the 3 of the night shift, so | came In at 6:00 a.m. this
4 close of the public commantperiod, 4 morning 56 | could drive 250 miles on a lot of ley
5 . I'm going 10 say here where {0 send these 5 road to speak to you teday, My son talked to you
6 rules - ar send the comments. Bul if you want {0 & earlier, He was the other part of the night shift,
7 send tham, If you check with these guys, you ¢an get 7 so he's out all night, oo, with these cows, Some
8 this inwrlting. Send conunents to Rules Coordlnator 8 calved. We didn't fose any, so that part of our day
9 at Oregon Water Resources Deparlment, 725 Summer 9 was & success, Bui as far as sleap, thal's a dim
10 Street Northeast, Suite A, Salem, Oregon 97301, or 10 history. 50 years ago, | had a ranch in Wyoming.
11 by amall to racquel.rrancier@oregon.gov. 11 Thatlis a dry part of the counlry, and | was always
12 Comments received after 5:00 p.m. on 12 on ihe lookout for an area frea of water problems.
13 Monday, March 4th, 2018, will not be reviewed or 13 When [ dlscovered \he Sprague River Valley, it
14 considerad hy the agency unless the agency decides 14 lovked like the Garden of Eden, Tha only water
18 1o extend the public comment period for averyane. 15 problem was loo much, Some neighbors Doug dralnage
16 Today the Commisston will not be 16 ditches 10 feet deep to dry oul their farm ground.
17 responding to questions, as our role is to collect 17 Af least 25 wells withln nine miles of my ranch have
18 public comment on the proposed rules, The 18 flowing artesian. These wells wers drilled In the
18 Depariment wili review comments submilted during the 19 middle 1950s to the late 1960s and flowed three to
20 public comment periad. A subseguent staff report 20 4,000 gals per minute each. That was then.
21 wilt be prepared and made avallable, addressing 21 Being educated as a groundwater geologisl,
22 issues raised by the comments received. All the 22 {{ound the artesian aquifer systems most
23 comments will be provided to the Cemmission for 23 fascinating. So | pracesded 1o acquirs aff the
24 consideration before adoption of any rules. 24 information | could on the hydrology of the Neith
25 So | will use the cards that people have 25 Klamath Counly drainages. What | learned In the
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1 early '70s was very canceming te me, it turnad aut 1 Department of Water Resources was encouraging
2 that the arteslan wells were generally not cased 2 development of lriigation, and to that end, they
3 deeply enough to prevent leakage of high pressure 3 would provide low Interast loans to land awners for
4 artesian water kto shallow, unconfined aquifers. 4 development of infrastructure such as wells, pumps,
5 Furthermare, the wells had no shutoff valves to 5 mainlines and sprinkler systems.
6 ¢lose off the water flow during the elght months of 6 { should alse note that the OWDR promised
7 the non-irrigation season, 7 ourwells would eventually be adjudicated, and we
8 Several geological reporls on the Sprague 8 would secure a priority date, This has yet to
9 River Valisy all mentioned these prablems, which led 9 oceur. No wells have been repaired or have valves
10 to the declining hydrautic pressure in the artesian 10 installed by OWDR 1o dale. As a resuit of this
11 aquifers, and In several instances, {o reduced 11 inaction, as far as back as the 1950s, OWDR has
12 spring flows, By 1880, the very large spring that 12 ensured the dastruction of this hydraulic system,
13 wa needed for Irigation purposes was reducing 13 which If preserved and properly managed, would stilf
14 flows, and after several years, dried up complataly, 14 be viable and provided adequate water for all
18 In the [ate 1970s, | bagan talking to 18 c¢oncemed,
16 Chris Wheeler, the Oregon State Enginesr, At that 16 Now that's the history, Now addressing
17 time, that office also Included him being the head 17 what you guys ara talking about hers, let me address
18 of OWDR. He refused lo taka steps to gat the 18 vyour pretty pictures, Thera is no evidance that all
19 defeclively feet constructed wells up to coda, His 19 groundwater ls hydraulically connected fo surface
20 anawer was that if we wanted water, drill a well. | 20 water, There's no data that says that. Soma maybe,
21 didn't have $50,000 to do that. 21 allno. I's not there. Also, many of the faulls
22 The next OWDR director, James Saxon, 22 vyou refer to are only suspected to be present, and
23 agreed {o study the problem with the wells, Their 23 anly a limited number of them are known to leak,
24 fisld geologlst spent two years doing aaquifer 24 OWDR has writlan reporls about some faults that are,
25 whichaver tests on fleld geology, as well as 25 in fact, houndarles to hydraulic movement, Also, |
7 9
1 monitering varlous wells and springs. { put in many 1 know of no test that ampirically proved the depth
2 hours during those two years, helping faciitale 2 that spring water originates,
3 those sludies, The result of tha studies showed 3 Many water wells fram confined aqulfers
4 that the year-round flow of these walls had 4 have water that is higher lempearalure and has
5 deprassurzied the aquifers to the polnt of not 5 mineralization unique to its own confined aquifer
6 flowing, and electric pumps wera required to get 6 that does not show up in surface water, Our dasp
7 water out of the ground. 7 confined aquifers -- 1,000 foet or moie -- are oftan
8 ~ James Saxon recognlzed thls, and his 8 overlain by four to 800 fest of clay and impermeable
9 answer to the problem was for me %o drill a wall, 9 volcanic ash. These lype of forrmatlons do not leak
10 even though al one point, OWDR had agreed 1o repair 10 and do not support fractures. They're clay. The
11 seven of these defeclive wells at Slale sxpanse, 11 OWDR requires only five or 10 feet ¢lay thickness to
12 because OWDR had falfed fo monilor the wells in 12 seal wells. Wel've got hundrads of feet, and that's
13 question. 13 ‘not good enough. That five or 10 feet around a pipe
14 The next OWDR director was Bill Young, By 14 in the ground, that's fine,
15 the time he arrived at the ranch In 1984, he 15 What aboul surface water enhancemest from
16 observed the springs exhibiting reversa flows as the 16 pumping groundwater? When we irrigate our flelds,
17 creek disappeared underground in response 1o walls 17 water comas ot of the ground thatswouldn't
18 pumping. | still have no well, and BIll Young tofd 18 otherwise he coming out. And it migrates downbhill
19 meto drill a well. Three diraclors in a row told 19 and gets to the river, |ust like you guys want it to
20 me to drill a well Instead of fixing the problem 20 do. Alotof it will gel thera. Thal goes info the
21 that we wetre trying loo lo address, 21 river and increases tha flow. Then you guys measure
22 By 1986, | located financing and drilled a 22 the river and say, Oh, well all this exlra flow here
23 weli in accordance with welt-bullding codes, This 23 in September, that's coming out of the ground. But
24 well exhibited no confllcts with any springs in the 24 alof of it is coming off of our land. And that
26 area, | should note here that In the 1980s, 25 wouldn't be there,

NAEGELI

DEPOSITION ¢ TRIAL

L™

o ‘\ﬁ\‘\

%LL%JJ (800)528-3335

NAEGELIUSA.COM




Division 25 Public Hearing  February 21,2018  NDT Assgn # 29669-1 Page 4
10 12
1 The way the system works on our deap 1 of the Sprague River In a big long reach batwean
2 confined basall lava flows. You pour water In the 2 Beally and Sprague River, where my ranch is.
3 top in the spring when the snow melts. |t fills 3 Starting in 1972 was the first one, They could not
4 them up. You take it out of the botiom duting the 4 find any extra water coming in the river, 1t was
5 sumwmer, some of it - not a large amount, but some 5 notan open reach. There was no water coming in.
6 of it -~ and you irfigate with. A lot of that goes 6 And yat, afier | belleve [t was the third time, they
7 Into the river that year. You've gol mere water in 7 could not measura the fop of the reach and the
8 the river than you would if we weran't pumping. 8 bottom of the reach and show & discrepancy in the
9 Winler comes. The next spting, the snow mells, The 9 amount of water from what they could measure on the
10 aqulfer is fillad up again. I'm the guy that 10 surface,
11 maasures a lof of thess wells every year, That's my 14 S0 they declded, well, we don't do galning
12 job. |dothat. And they're stabls, done properdy, 12 reaches anymore, Now we make models. And you can't
13 But you've gat to build the well correctly. 13 argue with a model because thai's the last word on
14 And 11 commend Water Rasources, the 14 the subject. Bul In the real world, you couldn't
18 rules for well construction are good. Enforce them, 15 get those results that they're talking about, They
16 Enforce them, We've got artesian walls out there 16 couldn't get it. So thay abandoned the effort and
17 that are flowing year-round right now. Water 17 went to a different appreach to get their way with
18 resources was made aware of that clear back In the 18 it
19 1980s. Thay're still flowing, haven't dona a damn 19 This Is frustrating. it's the same way -~
20 thing about it, But yal, they coms after us. They 20 they talk about these fictitious faults. There ara
21 can't prove empirically that we have a problem at 21 faults outthere. Thare's one on my ranch, obvious
22 all with -- connected to the river. Bul you can see 22 as hell. You can see il. If's the exception, and
23 thase ones that are flowing all winter long, 1,000 123 it doesn't seem lo do anything. There's no springs
24 gallons a minute, These are not small amounts of 24 asscclaled wilh it or anything else, Bul there was
25 waler. This Is a lot. And they ignore them. 25 awell that | had fo write a report on thal went to
11 13
1 ' was involved in an aquifer test, 1 guess 1 acourt case, a civil case, belween a land owner and
2 it's thres years ago now, prohably, on a wel that 2 g well ysar, a pumper, an irrigator.
3 was 900 to 1,000 feet deep, 35 pounds of pressure, 3 Then the State did a repoert, tao, Thely
4 And It maintains its pressure all the fime. You 4 repori-- and you can get It, dlg it out, 1977,
5 open the valve, and you hrigate the drops of & Rober Almy wrote a report. He came oul there, He
6 pressura about three or four pounds. You close tha 6 was a field gaologist. He measured everything, and
7 valve, and the prassure comas right back up, They 7 this Is what he found, You got a welt about 250
8 shut thal well off because they said it was 8 feot deep or so, not contained water. It was
§ preventing water from going into tha river, 9 uncontalned. Itwas the top part, the formation,
10 . Amile away, there's a flowing arlesian. 10 The guy start the well up, he pumps about 4,000
11 that flowed year round. They didn't do one thing to 11 gallons a minute, and he affects a spring 4,000 feet
12 address that issue. This |s why we get disenchanted 12 away, in 20 mihutes. The spring is a big one, 158
13 with this oulfit. We've tried for years to -- we 13 galiens a minute fs what they measured. So 20
14 wanl to preserve our groundwater, oo, But they -- 14 minutes after he starts his well, the spring starls
156 | can't use the word, But they frillered away our 16 down. And in 23 hours, the spring ceased o flow,
16 aguifers -- our confined aquifers and our 16 period,
17 pressurized weile. | mean, anybody can know, if you 17 That laoks pretly stralghtforward, axcept
18 leave the valve open, eventually, it's going fo go 18 about four or 504 feat from that spring, there was
18 dry. And the law says you can't do thal. Bul they 15 another spring. It flowead 154 gallons a minute.
20 allowed It to happen on 25 wells, just close fo me, 20 was about the same size as the first one, ltwas
21 There's more other places. Thease were close ta me. 21 nol impacted in any way from this pump test. Run
22 So that's frustrating to us who care about dolng it 22 the pump for several days. Ona spring's dry, the
23 right, 23 other one stays going just like it's supposed {o go.
24 So then they come up with their mode). 24 - Back where the big well was, 400 feat
25 You know, they ran, | believe, three different runs 25 away, they have a house well drliled into the same
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1 formatlon, Good well logs. The drillers there -- 1 mymom, And anyway, she wrote this lelter, and she
2 and thal's a problem wa have with some of the 2 has senjorlly, so | had to come and glva it. She's
3 drillers, especially in older times, they couldn't - 3 at home count calving, 0 -
4 «you had to decligher thelr well log and try to 4 Qkay. Speaking as Virginia. 1am &
§ figure oul what they ware trying to say. This had 5 calile rancher in the Sprague River Valisy. | have
& good well logs. And that big well could pump all 6 been a landowner and have continuously irrigated on
7 summer long and never affecled the house well 400 7 our family ranch for 48 years. My chlidren were
8 fest away, But it affecled the spring 4,000 faet 8 boin, raised, and siill reside on the ranch. They
9 away, Now, you'ra telling me that lhere's nothing 9 represent the third generation on the land, Thisis
10 Impermeable out there? 1 did the work, 10 our life and our haritage that is belng threatened
11 MS. REEVES: Mr. Tepham, ' concarned 11 with destruction by Water Resources' unreasonahle,
12 aboul averybody else who's walling to speak having 12 illegal and unproven taclics. '
13 time. I'm wondering if you can mave toward the 13 | have several concerns about Water
14 conclusion, 14 Resources changing the rules alithe time. How are
15 MR, TOPHAM: Okay. The conclusion is that 16 we ta operale our family cattle rahch when our water
16 there was a fault - | mean, | don't want to leave 16 ls always in jeopardy? This land has been
17 you at the end of thls mystary not knowing the 17 continuously irrigated for over 150 years. Without
18 answer, There was a presumption, and | have avery 18 water, the ranch bacomes 8 desert,
19 reason o believe a faull extendad from lhe east 14 Three successive Water Rasources directors
20 side of the well to the gast side of the spring, and 20 told us that if we wanted water long term, we neaded
21 that was a boundary. And the water on that side 21 to drill wells. In fact, water resources financed
22 could Interfere batween the well and the spring 22 many wells In the area in lhe 1980s.
23 hecause of thls fault which, in effect, there was 23 Water Resources has taken away all of our
24 actually a boundary. The other house well and the 24 surface water, When fhe surface water was
25 other spring were nat affacted. 25 adjudicaled years age, we recelved a Istter from
18 17
1 So that's a case whers the Water Resources 1 Water Resources stating that if we had a ground
2 Depariment themselves, thelr awn field gsologists 2 supply, we were not a pardy to the proceedings, I'm
3 proved that, which [s different from some of what 3 sure you know how that warked out,
4 they're saying today. Thank you. 4 Our groundwater has never been
-8 UNIDENTIFIED SPEAKER: Do you support the 5 adjudicated, yel last yaar our well was culled
6 rules? 6 hecause we wera within one mila of Whiskey Creek,
7 MR. TOPHAM: No, | den't support the 7 What happened to first In tima? Now you say thal wa
8 rules. | guess that's why 'm hara. This was the 8 can have watar for two years, but then what?
9 background, The part{ most don't support is the 9 Frankly, wa dor'l trust Water Resources, They say
10 fact that the groundwaler and the surface walter are 10 that theyre going to be studying the sltuation, but
11 consldered to ba hydraulically connected in all 11 they say that thelr sclence cannot be questioned. |
12 circumstances. And that's nol true, and | just gave 12 thought Amerlca was built an the principle that one
13 you an example, 13 is Innocent untl) proven gullly.
14 MS. REEVES: Thank you for clarifylng. 14 Watar Resourcas says groundwater and
15 Branden Topham? 18 surface water are hydraulically connected, and yet
16 MR. BRANON TOPHAM: | will CEDE. I'm 16 the compuder modeting in no way resembles the real
17 golng to come later. 17 workl. Apparently, the State of Oregon says that wa
18 MS. REEVES: Oh, okay. Erika Norris? If 18 are guilty untlt we prove we are Innocent, and yat,
19 you could state your name for the racord and your 19 we cannot prove a hegativa. Water Resources Is
20 affillation, 20 making a potitical dacision and nol a declsion based
29 MS. NORRIS; Okay. 'm Erika Norrls, and 21 on scienca, | just hapa that you guys ars aware of
22 I'm here to speak in regards to Virginta Topham. 22 the ramifications of this political decislon,
23 She -~ they pratty much — her family preily much 23 because many lives and livelyhoods are heing
24 adopted me out of collega, | was a college kid, and 24 destroyad,
25 | wanted to ranch, They took me In. So she's ke 25 MS. REEVES: Thank you, Llaa Brown?
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1 MS. BROWN: FOR the recard, Lisa Brown 1 Klamath Gounty, Oregon,

2 with Water Watch of Oregon. Thank you for the 2 Inlgation water Is criticat in ordar for

3 opportunily to testify on the proposed rules. Water 3 us lo grow feed for our cattle through the summaer.

4 Watch will be filing more detalled written - 4 My family has previously adjudicaled surface water

5 testimony, but | wanted to just highlight one thing 5 rights that date back to the late 1800s, but they

6 today. And thal is that we're unable to see how the 6 are practically unusable now as a result of OWRD's

7 agency has the authorily to adopt the proposed 7 inaccurate quantification of end stream flows for

8 rules. The rules fall to protect senior surface 8 the Bureau of Indlan Affairs.

& water rights holders from impacts of groundwaler 9 The Department sel the end streant flows so
10 pumping by junior water rights holdars, \We don't 10 high, they are only met during flood event or in
11 haelleve thara's statutory authority to do that. 11 years of enarmous snowpack, and even than, only for
12 Jusl as the agency couldn'l pass a rule that sald a 12 short period of time. As a vesult, unless or until
13 junior upstream surface water diverter could take 13 thase end straam flows are corracled as part of the
14 the water that a senior downsiream surface water 14 adjudication process, groundwater is our only
15 diverter had a right ta, we don't think you have 15 Hfaline for sustaining our family business and many
16 authorily to do what these proposed rules are trying 16 others throughout the Sprague River Valley.
17 todo. 17 Many ranchers in the Sprague River Valloy
18 This might seem mare complicated than that 18 have Invested hundreds of thousands of dollars o
19 scenatlo, bacause it's groundwater, and we've gat 19 develop wells as a supplemental source of water.
20 the USGS study, and because there wara thasa 20 Desplte these Investments and the importance of
21 Intervening Division 25 rules that grew out of a 29 groundwates as a supplemental source of water for
22 selllement agreement. Bul wa're unable lo see a 22 when surface water Is not available, the Department
23 legal distinction. The rules would result in wells 23 shut off more than 140 wells last summat, based on
24 whose ragulation would provide timely and effective 24 the enforcement of the BIA's unreatistic and
25 rellef not being regulated. 25 unoblalnable end stream flows, Our community had no

19 21

1 And it may also be lhat some view this 1 chase but o act,

2 situation differently bacause the most senior water 2 My family and nine other ranchers in our

3 rights hers are water rights for end stream use, 4 area flled lawsuits challanglng the regulation

4 Those hera are held by the Klamath Tribes, and such 4 orders, Our main concern is thal irrigators are

5 reviewwould abviously ba legally incorrect, End § entitied lo due process before belng regulated, not

& stroam water rights enjoy the same pratections under & after they are regulaled, We think the legistature

7 the water cade as other surface water rights and 7 has mads i clear that contesled case proceedings

8 must ba afforded those proteciions. Oregon has a 8 mus! be afforded to irdgators before they can be

9 duly to protact those end straam surface water ¢ regulated to fulilll a surface water right. We
10 rights, and we believe the proposed rules fall to do 10 don't think the Department can regulate an entire
i1 that. 11 agriculture community off on the basts of a hydrolle
12 Thank you for the opportunily to testify, 12 model without site speciiic data and glving ranchers
13 And again, we'll be submilting more detalled written 13 dua process.
14 comments. Thank you. 14 In addition, we think the Dapariment's
15 MS. REEVES: Thark you, Kevin Newman? 15 modeling and assumptions about the interaction with
16 MR, NEVMAN: Thank you for this 16 groundwater and surface water is horribly flawed.
17 opportuntly. I'm Kevin Newman, and P'm with the 17 In 2014 and "1, the Department ran seepage runa in
18 Sprague River Water Resource Foundation. My family 18 the area of our ranch. The perimeters of the 2014
19 ralses caftle In the upper Sprague River Vailey, 19 seepage run consisted of approximately five mites of
20 along the south fork of the Sprague River near Bly, 20 South Fork of the Spragus. When the Depariment
31 Oregon. | am also a member of the Sprague River 21 assessed measuremants and data from that ssepage
22 \Waler Resourca Foundation, a nonprofit organization 22 run, no gain was detected,
23 dedicated to protection of sustalnable agriculture 23 | personally hava irigated from the South
24 and the sustainable use of water resaurces In the 24 Fork for 40 years, and the only galos I've seenis
2% Sprague River Valley and Lowsr Williamson River In 25 from the wells baing on. And many years, as late
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1 summer approached, turning on the walls kept the 1 {he Water Resource Department. In fact, 2 lot of
2 river running. The model now beling used to 2 them. .
3 detanmine cannectivity belwaan ground and surface 3 Anyway, F'll let you know a Flle bit
4 water, no credit for net consumptive use is fAgured 4 about myself. I'm the president of the Fort Klamath
5 Into the equation. 5 Critical Habltat Landowners, nonprofit, reprasenting
6 When dealing wilh people's livalihoods, | 6 - for the last 25, 30 years, representing the Fort
7 belleve everyone wants to ensure accuracy, talso 7 Klamath psople. 'm also the foundar of Water for
8 believe experience, year after year itlgating, 8 Llfe, which you've probably seen on the lagislative
9 develaps a keen sense of what is truly going on with 9 front. And I've a been invoived and stili the
10 river levels and wells. Hopefully, you will take 10 president of Water for Life Foundation,
11 into account our experience and at the bear minimum, 11 Just a few comments, and { will submil
12 weigh them equally with the Department'a model, 12 wrilten comments. | know the hour is getting late.
13 That said, my family agreed to dismiss our 13 1 dldn't get shut off. | haven't besn shut off.
14 lawsuil when the Departmant agreed to propose new 14 did drifl two wells because of surface water
15 groundwater rufes for 2019. Although t do not think 16 shutdown. They're both a mile away from river
16 the rules are perfact, | support the Department's 16 systems. And was that done an purpose? Yes, and
17 overall approach of backing off on regulation to 17 sorl of by the advice of the Water Rasource
18 provide a two-yaar perlod for the parties {o try to 18 Dapartment, also. But lhe it's now rather
19 resolve lhese difficull issues. Not anly will this 19 troublesoms, where we're ledded wilh the rules. My
20 provide neaded relief to Upper Basin irrigators, 20 problems, | know, aren't near as ir serious as those
21 this is a necessary step for the Depariment to have 24 that are within the mile and have been cut off, But
22 an opportunity la build trust and credibliity with 22 neverthaless, it is a problam with the tule process.
23 the Upper Basln irrigation communily, 23 . Under Division 9, provides absalule
24 | continue to have reservations about the 24 protection, excep! for critical groundwater
25 Dapartment statutory authority, and | do not think 25 deslgnation for wells aver a mile, Divlslon 25 --
23 25
1 it Is falr for the Deparimen to regulate the saven 1 which | and another individual In the room got the
2 wells targeted by thesa rules. Buti appreciafe the 2 Upper Klamath Basin selllement agreement started,
3 fact tha Depariment is stipulating, and these rules 3 tha whole process started, and a lot of the
4 do not establish precedenca for future reguiation, 4 negotiation of that process was on wells, and that
B Therefare, | urge the Commisslon {o adopt the rulas 5 saine protection under Division 25, the former 25
6 as proposad, 6 that explred, was offerad. One mila, thare would be
7 Thank you, 7 no shutoffs.
8 MS. REEVES: Thank you, Roger Nicholson? 8 These new rules, you have a 506-foat
8 MR, NICHOLSON: Madam Chairwoman and 9 section, but nothing, no provision thaf would go
10 Commission, it's a pleasure. Thank you for the 10 back under Divislon 9 for the purpese of protacting
11 opportunily to speak, My name is Roger Nicholson. 41 over a mile afterwards. Thera's been tremendous
12 My family came and develaped some of the reglonal 12 investment made on the basis of the recommendations
13 irrigation systems in Fort Klamath, Oregon in the 13 and actions of the Department, tremendous invesiment
14 1890s. I'va been confinually irrigating there ever 14 made, and still Is. Like the City of Chilaquin,
15 since, and now have operations In California, 18 moving their well a mile away, if that isn't
16 Washington, Oregon, and Colorado, various cattle 16 continued, 1 would suggest the State of Oregon,
17 operations, but emphasizes a point of how big the 17 since they financed the weil, might own a well. Sa
18 caltle business ia for the Klamath Basin, the 18 we definitely need a provision in the new rules
18 question was how many catlle numbers are affectad. 19 which will automatically go Info the new new rules
20 There's easily 100,000 head of catile affected that 20 afler two years of the protaction of the one-mile
21 with water shutoffs In the Klamath Basin, will not 21 provision.
22 have a homa, easily 100,000. That's how blg a 22 tn an instance Pm very famiflar with -
23 problem has been created by the Water Resource 23 and I'm parf of that permit -- the State of Oregon
24 Department and the adjudication, but recognize some 24 just has exiended a permlt, that was essentlally
25 of the problems In the adjudication were caused by 25

fully drilled out, to ditll new welis now fo the
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1 mfe limit to the tune of an existing -~ ancther 4 Department of Personnel sald, Well, Oregon just
2 $500,000 invesiment. Large invesiments are baing 2 dossnt recognize thal. I('s there, Do we really
3 made upon that one mile, and that needs to be 3 want that water or do we noi?
4 racognizad. 4 Anyway, thank you for the oppartunity to
5 I've got to say something about the 5 comment,
& hydrolagy. You know, | was also In the Martha Paget B S, REEVES: Thank you. Hannah, 'm not
7 regime. God bless her, she tried to slatl an 7 sure - 1s { SeCoy? is that the correct
& allernate suit resolution pracess that was a 8 pronounciation?
9 precursor lo the seltlements, The last setflemenis 8 MS. SECOY: Yeah.
10 we had falled. But interesting enough, the 10 MS. REEVES: Thank you.
11 Department had & hydrologist thers that just mare or 11 M8, SECOY: I'm here on behaif of Susan
12 less sald, this modeling we'ra doing is just a whale 12 Topham, who's at home calving still. Both my family
13 (ot of guesses. And one guass can miss by 10 13 and hers are ranchers in the Sprague River Valley,
14 percent, and you're missing by 100 percent before 14 1 am writing to ask you to appose the
15 you get done. Il exaggerates liself. Andwe need 15 proposett water resources rafes. Even though these
16 actual studles on the ground, 16 rules ave lemporary, they set a dangerous precedent
17 i was also a member of tha RAC. And a 17 for how water is managed In the west by cadifying
18 qulck comment sbout the RAC. | appreclate the 18 the fallacy into law thal all surface water and
19 opporiunily to participate in things fike that. But 19 groundwater Is connectad. Waler Resources has done
20 1§ seemed like contentious lasues. We had butcher 20 studies that have concluded the opposite is true In
21 blogk paper up on the wall, and we put contentious 21 many instances, but this ruls isn't abou! sclence.
22 issues into a "parking lob.” In the parking lot 22 This Is purely a political move to further diminish
23 essentially meant we were never gelling back to 23 agricuture In Klamath County and eventually the
24 them. Andwe were towsd off-afterwards, 24 whole slate.
25 essantially, out of the parking lot. {1 was a, We 25 Cureently, groundwater is supposed to be
27 29
1 won't go there any further, 1 managed separately from surface water, There are a
2 COne of those contentious issues or points 2 ot of good reasons for that. If all groundwater is
3 thatimade -- and [ to try end with this - is 3 connected to surface water, then well construclion
4 on the Sprague River, And I'm rot a Sprague Rivar 4 standards are no longer neaded. Also, this rule
§ user and probably shoukdn't ba taiklng'about it. 5 change could impact hundreds of construction
& But the evidence Is very clear, from USGS reports, 6 standards, hundreds of Dapartment of Environmental
7 they have over 100 years of measurement In the 7 Qualily sites in Klamath County. They sellled cases
8 Sprague River system, aver 100 years. Iniwo 50- 8 based on the sclence that showed no interference
9 year periods. In the second 50-year period, 9 between surface and groundwaler. If real sclence Is
10 starting during the time when wells start started to 10 to be ignarad and this pelitical opinlon s codified
11 be drilled, admittedly, there could be ofher 11 into law, the settlements wili be mool.
12 gultural Impacts. But It was simultaneous with the 12 I'm also so very concerned about the way
13 wells. In bwo 50-years perfods thal were 13 these rules have been created. | attended both
14 statistlcally axactly the same climate, the outflow 14 rules advisoty committes meetings, and it greatly
15 of water at Spragua River doubled. 15 concemns me how Waler Resources completely ignared
16 Now, how could we be impacting an aguifer 16 the suggestions of members on that committee, It
17 on a long-term basis, as the Department seems to 17 seems that Water Rasources has an agenda and Is
18 apply, if we have 50 years of avidence? We doubled 18 going to push these rules through, no matter whal.
19 the flow. Now, what will bappened with cuting 19 These rules are baing louted as necessary to allow
20 walls off? We'll decraase the flow of Sprague River 20 Waler Resources tive to engage the community and
21 once again, immediately throwing i into additional 21 create permanent rules. Thus far, Waler Resources
2% end stream flow claims by the Klamath Tribe and 22 has completely lgnored the concetns of the
23 never allowing any surface water lrrlgation, They 23 community, How are these rules going to change
24 complemetit each other. 24 that? | don't think {hey will,
25 Upon me bringing the subject up, 25 } urge you la sither reject these rules In
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1 their entirety or at {east remove the parl about all 1 under conslderatfon today. | submilted suggested

2 surface and groundwaler belng connected. This rula 2 changes to the rules, which went largely unadopted

3 bodes I for all waler users i Oregon. Thank you, 3 by the Dapariment. Although 1 stifl preferred my

4 MS. REEVES: Thank you. David Mosby? 4 proposal, | support the Deparlment's overall

5 MR. MOSBY: Thanks for this inato § approach of backing off on regulation to provide a

6 comment. My family owns the Bar Y Ranch consisting 6 two-year period for the partles fo try to resolve

7 of mora than 6,500 acres along Williamsom Rlver from 7 thase difficull Issues, Not only will this provide

8 the southern and of the Klamath Marsh. These lands 8 needed relfef to Upper Basin irdgatars, this is 2

9 ware, for tha most par, originally alotted land or 9 necessary step for the Depariment to have an
10 former tribal lands, Several hundred acres of the 10 opportuaity to build trust and eredibility with the
11 Bar Y Ranch are irrigated with water rights from 11 Upper Basin irrigation community,

12 Sandereek unkt of the Klamath lrrigation Project. 12 I continue to have reservations about the
13 We also have surface water rights from thase rivers 13 Departmenl's statutory authority [n the sclentific
14 as well as soveral weils. Mos!t of our surface water 14 Issues. Thess rules attempl 1o address, as expressed
18 righls have been put at enormous risk as a result of 15 [n my RAC statemesnt, while | appreciate the fact
16 other BRDs, erroneous guantification of end stream 16 that the Department is stipulaling that the rules do
17 flows for the BIA, 17 not establish precedent for future reguation, Sof
18 Nevertheless, to help offsat aur inability 18 urge the Commission to adopt the proposed rules,
19 to utifize surface watsr rights during times that 18 There's somathing else | wanted to point
20 BIA's water rights are going enforced, we have 20 out, is that I want and looked at the groundwater
21 Invasted hundreds of thousands of dollars fo fill up 21 hydrology of the Upper Klamath Basin, a study that
22 wells as a supplemental water source, We rely on 22 was done by USGS in'07, And | have a summary of fhe
23 thase wells for frrigafion during fimes that surface 23 selected aquifer tests, Upper Klamath Basin, Oregon
24 water is unavallable, Despite these investments and, 24 and Callfornla. it's a sumimary of selected aquifer
25 the importance of groundwaler as a supplementsl 25 1ests, That's interesting, hecause there's 31 walls
3 33

1 source of irrigation waler for when surface water Is 1 here. There's twoe In the Sprague River Subbasin and

2 not avallable, the Department shut off mare than 140 2 nothing in the upper basin. Here they are, 31. You

3 wells last summer, based on the enforcement of the 3 can find them anline all day long, just ilke | did.

4 unrealistie and unaltainable end stream flows the 4 Thal doesn'l seem vary representative for

5 Depariment awarded {o the BIA. 5 a sciantlfic study of the Upper Basin to me. Thank

6 Some of our wells ware regulated, and G you,

7 others ware not, because they were outside tha one 7 M8, REEVES: Tom Mallams? If you could

8 mils zone. However, I'm concerned by tha 8 slate your name just for the record, too, please,

9 Departiment's approach to regulation last summer, 9 MR. MALLAMS: Thank you, Madam Chair and
10 regulating all those wells off withaui giving 10 commisstoners. My name is Tom Mallams. | am an
11 Irrigators prlor could you process. 1 also have 11 lrrigator in the Upper Kiamath Basin. |'ve been
12 concerns about the practice of the Department 12 there for over 40 years, irrigating there with my
13 relying on hydrolic modeling. There s little 13 family, { was a RAC member, and at ihis point, [

14 ground truth in supporting its assumptions and 14 also represent the Oregon Catllemen's Assacialion,
15 pradicilons, - 15 Woe slrongly oppose this rule as it's written, this

16 Flnally, I'm alarmed and object to the 16 interim rule In its entirely,

17 Depariment's decision to go forward with altempting 17 twill say that the two-year hiatus is a

18 to declare scientific facts In these proposed rules 18 very a appealing nugget, but for the long lerm, this
19 which touched on issues that are very much In 19 will come back to hurt the entire slate of Otegon.
20 controversy, Although | appreclate the Department 20 First it wiil hurt the Klamath Basin. And to me

21 has tempered these rules by slipulating they wil 21 personally, and apparently for the Calllemen's

22 not establish future precedent, that is all lhe more 22 Associatlon that I'm acting at thelr direction, il's

23 reason to leave the controversial sclentific 23 not palatabla for them neither,

24 findIngs out of the rule. 24 | will be submilting more detalled wrilten

25 | servad on the RAC for the drafl rules 26 statements, probably before the next week's maeting.
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1 lwould also ask thal you, In your spare time, fook 1 current groundwater belng ragulatad off and this
2 althe caplialpress.com. Thers's a commantary in 2 interim rute is a complate lack of site spacific,
3 thare. If you just look for Trojan Hotse, that will 3 verlfiable peer-reviewed science, That should be
4 give you a little bit more Insight as to what the 4 required. There s much cuirent sile-specific
& mentality Is or the thought process that's going on § scientiffc information avaltable that we feel
8 In the Klamath Baslin In respact to Oregon Water B continues to be completely ignored. Any rule should
7 Resources and their Trojan Horse in this terporary 7 requlre site spacific sclence and recagnize oulside
8 rule, 8 sile gpecific science as well, because thel Is ot
8 | whl start off with a 1990 letter, which 9 there and has been glven to Water Resource, but they
10 1 offered here to pass around so you can aclually 10 continue to not fook at it seriously.
11 sae it for yourself, from Oregon Water Resolrces 11 Ivan Gall's elght-page memoratidum states
12 Depariment, sent to all water users planning estates 12 that there Is considerable controversy concetning
13 on the lower portlan of page 1, If you only use 43 the regulation off of groundwater rights that the
14 waler from a grbunciwatsr source ar from a municipal 14 Department has determined to have the potential for
15 water supply, then you need not do anything further, 15 substantiat interferene with senior surface water
16 You wil not an pariy to this proceeding, speaking 16 rights. Using a potertial for justifying and
17 of the surface water adjudicatlon. 17 destroying multi-generalional private enterprises is
18 With groundwater being shut off undar 18 camplstely unwareantad,
18 surface water cull, this is a blatant lack of dua 19 In January of 2018, my wife and | and our
20 procass for any and all groundwater users. This not 20 lagal counssl met with OWDR staff in Salern. OWDR
21 onlyIncludes ag irrigators, It also Includes three 21 actually told us, in order to regulate our wall off,
22 cllies in Klamath County, stock water users, 22 their compuler model only has to show that pumping
23 homeowners using spring water, and numerous 23 our well would potentially prevent one dreop of
24 Industrial and rereational business Interests In 24 walter fram reaching a waterway. Thatis ridiculous.
25 Kiamath County thal have been really strapped hard 25 It is such a minizsculs amount of water.
a5 37
1 with these rules, Remember, with the water 1 In the same mealing, we tried to work with
2 shutoffs, 2 acompromise. We wanted to wark with Water
3 The two recent rules advisory cammittes 3 Resolirces. We knaw they were in the driver's seat.
4 meetings, the RAC strongly objected fo this intarim 4 Sowe asked what ¢an we compromise here? Their
5 rula, Most all of the edlts or strike-ouls were 5 bottom line compromise amounted to saylng, We might
& completely ighored. it is widely believed that (ha 6 ha able to maybe, In some years, allow to you pump
7 RAC was canvened only becausa it was a requirement, 7 100 galions a minute. You can'l even charge a
8 and once done, OWDR can then check {he box that 8 system with 100 gallons d minuts. That's not a
9 shows the RAC had mel as required. 9 compromise. Thal's a death sentence for another
10 Also, widely beliaved is this two-year 10 family fasn operation.
11 interim rule, the purpose |3 {o reduce {he ongolng 11 According o OWRD, | and many olher
12 litigation against the OWDR, They have spent 42 groundwater users are guily until proven innocent,
13 current litlgation funds of $836,000 and received 13 | must be misunderstanding the constitution. We
14 another $1.4 million and are now asking for another 14 have asked whal we need to do lo show we are
15 $1 miilion. The question will be how many wells 15 innocent. They asked far more speciflc Irigation
16 could they have lested with that millions and 16 practices, such as, but not limited lo, time of use,
"17 miliions of dollars. Ard this will continue on for 17 length of use, crop Infarmation, use of fraquency
18 many more years. 18 dry pumps and all kind of things. We gave that
18 All thay have fo do Is test some of these 19 Information to tham, and again, it was ignored.
20 walls and see If their model really works. One of 20 Again, we asked what we need to do to
21 tha strongast criticlsms -- well, another argumsnt 21 prove our innocence. We were lold lo have
22 here, you can see why Governor Brown is haw asking 22 individual wells tested by competent, licensed,
23 for a $2.6 billion tax Increase with agencles like 23 geohydrologist. That has baen dane, and again was
24 they're spending monay. 24 ignoted. And they actually still do not understand
25 One of the strongest criticlsms of this 26 why there is near zera trust in GWOR among the
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1 cilizens of the Klamath Basin. 1 OWRD's financlal impact statement refused
2 A lot of the sclence Is out there, it 2 to acknowltedge the impending loss of a major portion
3 just needs {o be looked at. And really, seriously 3 of the over 600 to $700 million agriculture industry
4 looked at, as one of the members said here, put back 4 In the Klamath Basin, This has bean shown in thres
8 [nto that mode{ the new Infarmation and see what 5 different financial impact sludies. There seems to
6 comes up. Bul they will not do it. Thay say |t 6 be afotal lack of publlc viewing for the comments
7 comes out the same. You can't have many varlables 7 that are coming up in this conference call with ali
8 change and come out with the same outcome, Thal's 8 of you to make a decision making process there, |
9 nol a true model, Every input Is gotng to change a 9 don'l know If the publlc can have any input during
10 model outcome. it has to. 10 thal meeting. Il's kind of problemalic, | woukl
11 These interim rules are supposed fo he for 41 think,
12 the Upper Klamath basin, However, In 690-025-0040, 12 Also, the -- which was mentioned once
13 the actual worked is, in number 1, "In the Klamath 13 hafore In this, they are ignoring the historic river
14 Basin, groundwater and surface waler Is 14 flows from the *20s o the present, Inthe 1860s,
15 hydraulically connected." {2} "Wells that would 45 when wells starled heing drilled, the river flows
16 draw groundwater in the Klamath basln reduce 16 came up. So If you start shulting off wells, the
17 groundwater discharge and surface water flow." OWDR 17 opposiie will ba true. River flows will go down.
18 admitted inthe RAC meeting that that wording means 18 Their modeling shows a small, aven
19 ihe entire Klamath Basin, not just the Klamath 19 mentionad as a microscaplc amount of influance on
20 Basin. This seems to e a reach into the Klamath 20 surface water, Drilling wells has shown a drastic |
21 reclamatkion project and ather groundwater users. 21 increase In water flows In the end streams. it's
22 It's supposed ta be rulas for the upper basin, but 22 golng to make the streams worse as you shut wells
23 it's gobbiing up with Lhe rest of the Klamath Basin. 23 off. And the financial impact Is just horrendous.
24 OWDR claimed their sclance document, 2007 24 This toas opan the door, aiso, for some
26 USGS 50/50 report shows there are no confined 25 DEQ issues with the 380 known site in iKlamath County
as 41
1 aquifers in the Klamath Basin, That actual document 1 alone, by saying that the groundwatar and surface
2 acknowledges that there is comparimentalization of 2 water is hydraulically connected. That can open up
3 aquifers with impermeable boundaries in the Klamath 3 previously setitad cases on many DEQ silas where DEQ
4 Basin. Thatlis a conflned aquifar. 4 determined there wasn't interaction between ground
5 Qur individual well, when we drilted It 5 and surface watar. This kind of a rule In place
8 back in -« we got the permit in 2001, and at the 6 will open that door up. It will countermand what
7 encouragement of Water Resourcas, it pumps, when it 7 DEC} has deferminad,
8 was drllled — It doasi't pump, It flows 750 gallons 8 So | thank you again for your time and
9 aminute, arteslan flow, under about five pounds of 8 your efforts in this very critical issus. This fs
10 pressura. Now lhat same well flows 850 gallons a 10 not Just just a Klamath Basin Issue. We fully
11 minute artesian flow and about 700 pounds of 11 believe this Is a stale-wide igste if it's not
12 pressure. The flow and the pressure is coming up, 12 stopped here. Thank you. | appraciate it.
13 According fo the model, everything should be going 13 MS, REEVES: Thank you. Brandon Tapham?
14 \down. 14 MR. BRANDON: Madam Chairman, hopefully
16 Thera are other wells beslde ours that are 18 I've calmed down and don't sound so aggressive,
168 showing the same characleristics. Another side nole 16 When | get vervous, | sound more aggressive than |
17 of the same USGS study acknowledges thal 85 percent 17 am. }Hhank you all for convening this meeting and
18 of welis in the ilamath Basin are hot even In the 18 lelting us speak.
18 Upper Basin, Why are they plcking on the Upper 19 | think I'll start by 1aliking about the
20 Basin? Our OWDR claimed their sclence is pear- 20 RAC meetings. Those were vary interesting to me. |
21 reviewed, but it seemns to be anly done in-house, 21 greally enjoyed watching those from the audlence.
22 According to USGS standards, they say, but with this 22 And | think II's noteworthy -- | haven' heard
23 type of financlal consaquence, higher standards of 23 anyone else mention it hera -- but af the flrst RAC
24 paer-review is required under the USGS standards. 24 maeeting, they asked averycody present if you support
25 And those are nol being done, sither, 25 the rules or are against them. Every single person
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1 in the room was against them. 1 but springs emerge from basall basait contact with
2 They did not ask that at the second 2 unit. This unit is smost prominent In Sprague River.
3 meeting. Just as me wandering around asking people, 3 So they don't know what the hydrolic characteristics
4 | could not at that time find a single person who 4 ofthatls. And that particular ane is actually
5 supported these rules. That includes the Indians, 5 qulte common In our area.
6 Water Walch, every lrrigator In the reom at that & The spatial distribulion of groundwater
7 polnt. | coutdn't find anybody that was in favor of 7 discharge In the Upper Sprague River, et celeta, s
8 these. B more uncertain, Here's ona where there's fiat oul
9 Different people have dlfferant ebjections 9 talking about due {o lack of data, quantifying
10 with the RAC rules, or with these praposed rules. 10 temporal variations In groundwater discharge in the
41 Most of the Irrigators are complaining about the 11 Sprague River Subbasin is difficult due to a lack of
12 asserfton that Waler Resources is making that 12 data,
13 Klamath Basin and surfacs water arg hydraulically i3 URimately, when you get down to It, they
14 connected. Wa helieve that that is blatantly false, 14 don't really know what the hell Is going on out
15 or al least to a measurable degres, |t Is blatantly 15 haere. Thay haven't really spent much time, In
16 false, at least in cerlaln areas. 16 thelr defense, it Is very complicaled terrtory, We
17 Water Resources likes {o clte the 50/50 17 have faults golng afl over the place. Speaking of
18 report, so Fm going to thumb through it here & 18 faults, earlier, they were talking about those, The
19 little bit with you guys and throw some things back 19 ahove Kiamath Lake area has a lot of fauils.
20 at tham that they like to talk about, One thing to 20 Someatimes Water Resourcas likes to claim the faults
21 note is almost evary broad statement Water Resources 21 caused the ground to leak water, and other times,
22 has besn throwing out recently, they usually olle 22 they claim there are no faults, or any faults that
23 the 50/50 reporl. int almost ali cases, It is 23 may be there do not affect anything.
24 actually referencing parts that are nol actually 24 The 50/50 raport makes it sound a bit more
25 above Klamath Lake. 1would urge the Department to 25 compllcated. Page 12, "Gealogic structures,
43 45
1 come up with some new tarms to say shove Klamath 1 principally faults and fault zones, can influence
2 Lake and below Klamath Lake, hecausa when you read 2 groundwater fiow. Fault zonas can act as elther -
3 the 50/50 report, il at defines Upper Klamath as 3 boundarles lo or canduits for groundwater flow,
-4 averything from Iron Gate down up and includes the 4 dapending on the material in and hetween the
5 side hasin of Lost River, & Indlvidual fault plains.” So in some places, your
6 There's a lot of different geotogy over & waler flow gets befter, some places not so much
7 theta that is not present, or It's different in the 7 becauss of the fault,
& Sprague River Valley in particular. Earller, we saw 8 Then It continues, "Faulls do not always
9 a lovely report talking about tha basin and rangs, 9 influence groundwater. Thera are reglons In the
10 for example, and the geolagy out there. 10 Upper Klamath Basin where groundwater flows appear
11 Sprague Rlver Is very intaresting in that 11 unaffected by the presence of faulls. Nobody knows
12 it goes at right angles 1o the basin and range. | 42 where all (ha fauits are, and there's no way of
13 was present at a fleld trip with a bunch of 13 knowing, of a given fault, if i's going (o make
14 geologists. And al that time -~ 1 think that was 14 things beller or worss, other than going oul there
15 aboul 10 years ago - they could not explain, why 16 and measuring things. Probably one of the best ways
16 does the Sprague River go the other way? That's a 16 to go-aboul dolng that Is going to be aquifer tesls.
17 rather bastc question, why does it go this way 17 | was talking with you, Fbelleve it was in June,
18 instead of that way. Every other one goes like 18 aboul aquifer tests and how that's the gold
19 {helr map, but the Sprague River goes right angles 19 standard, Other states llke them, and | was happy
20 to ali the others. 20 to see in the 50450 report, they talk about aquifsr
21 There's a lot of other guestions that are 21 tests,
22 not answered with ragard to the Sprague River. And 22 There are 32 aquifer tesis that they tak
23 if you look through the 50/50 report there, that 23 aboud in the 50/50 report and thelr suramary of i,
24 will inention a fot of them. Page 10, for example, 24 Only two of them, it's hoteworthy, are above Klamath
25 oan chara_ncterlstlcs of this unit are not well known, 25

Lake. The olher 30 are all below Kiamalh Lake, The
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1 other guy that sald there was 31, | bellave that 1 --whieh | do thank you for having us - Jetting us
2 documant claims there's 32, and [ actually thought | 2 speak. And while | would really fave to irrigate
3 counted 32, 3 for the nex!t two years, ultimately, whalever happens
4 Anlyway, so there's -- they base mest of 4 hare today Is golng lo have no effect long-term. 1If
5 thelr information on slulf that is actually not in 5 you guys end up signing off on this, great. We'il
6 aur area, Mast aquifer tests show evidance of 6 gel to Irrigate for two years. If you don't, that's
7 boundaries complicatad by aquifer geomelry or 7 okay, whataver,
8 possible double porosity conditions where flow 8 What Is happening here is Water Resources
5 ocours in fraclures and in the blocks belwaen 9 has given the Klamath Tribes a tribal claim that Is
10 fractures, Many tests in Bulle Valley and Tule 10 Insanely too high, At another or venue, | could go
11 Lake, Lower Kiamath Lake, Sprague River, and Upper 11 into how thal came about, But because of this high
12 Lost River Subbasln show inflections i drawdown 12 tribal claim, those flows cannot be reach, There's
13 curves suggesting the presence of no-flaw 13 noway to do It and be able to irfigate. So
14 boundaries. These no-flow boundaries were, in some 14 eventually, we're going to have to compromise with
15 cases, associated with faults, Such boundaries 15 the Tribes, Thatl's been iried several times, |t's
16 include terliary voleanic aquifer system - 16 gelling to the polnt now, though, every lims
17 Indicates that the terlary voleanic aquifer system 17 somebody tries to compromise with the Tribes, the
18 s, at least locally, somewhat compartimentalized and 18 Tribes are emboldenad, and their starting compromise
19 samewhat resistant to flow between Individual 18 position 1s further -- Is more unachisvable than it
20 subregions. 20 was the iast lime.
21 When you bofl it down, if you look at 21 it's gatten to the point where the
22 that, that makes it prelty much impossibla to make 22 Mickelson (phonetic), | belleve is the guy that Is
23 one computer model for the whole area. Keep in 23 from the federal Jevel whe's out here irying to
24 mind, this computer modsl also includas fhe stuff 24 seltle things, and it's 1he point where he doasnl
25 balow Klamath Lake, That's where they gof their 30 25 even bother talking to the Tribes. They're just so
47 45
1 wells, was balow Klamath Lake. So somehow they're 1 far out there, he can't talk with them. 8o he's
2 taking all of that and Lhen frying to apply - come 2 flat out fold us, everybody above Klamath Lake,
3 up with ane madel that applles to all of those and 3 you're just screwed. | can help with the project
4 than apply that same model to my one well, yet they” 4 maybe. But above Klamath Lake, I'm sorry, there's
§ don' know where the faulls are. They don't know 5 fust nothing we can do for you, So ultimately,
6 how the faulis interact, Even if hey did know & we're either going to hava to selile the Tribes, or
7 whera the faults are, doss this fauli have any 7 we're going fo hava to litigate with them and get
8 effect, and what is the effect? They have no way of 8 their kibal claim knocked back down into reality.
9 knowing that without an aqulfer {est. 9 And between now and than, { would love to
10 While we're talking about aguifer tests 10 irrigate. On the flipside, If you guys approve this
11 and that 50/50 report, aquifer tests show the 11 as written, you're sisbstantiating the claim here
12 {ransmissivity of a parllcular kind of voleanics 12 that alt groundwater and suifaca water is
13 widely varles from 2,700 to 610,000 cubi feet per 13 Interconnected. It's going lo make it harder for us
14 day. Thalis a wide range of numbers thera. How 14 to fight the Tribes al a later dale when we've gol
15 can you plug that into a computer medel on a 15 1o getl them knockad back into reality,
18 regional basis and apply that to an individua! site 16 So thank you for your time. Thank you for
17 and expect the resulls (o be anything close to 17 1his chance to speak. And may everybody have a goed
18 coriect. 18 day.
19 | already spoke earlier today about the 19 MS. REEVES: So hatis ~ ! belive
20 1.8 million acre feet and how that's not aclually 20 that's all of the people that wanted to provide
21 the corract numbers for our area, 50/50 reporis 21 comment. Have | missed anybody? It looks fike
22 takking about that helng the lotal aumber from Lhe 22 have hol, So thank you for coming. And this
23 whols basin, including balow Klamath Lake. 23 adjourns this public rulemaking hearing.
24 So looking forward, what are we looking at 24 (Whereupon, the hearlng was adjourned,)
25 herg? Ultimately, everything that we're doing loday 25
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1 OREGON WATER RESOURCE DISTRICT RULEMAKING 1 ifFdon't use a mic?
2 DIVISION 25, PUBLIC HEARING NO, 2 2 UNIDENTIFIED SPEAKER: Yes.
3 HELD ON 3 MS. WATSON: Thank you. Okay. So the
4 FEBRUARY 28, 2019 4 first person with a comment, | call Nathan Jackson,
5 1:07 P.M. 5 Please stata your name for the record and what
& CONDUCTED BY & organization you represenl. Yes, you can use a mic
7 DANNY WATSON, HEARING OFFICER 7 if you need to.
8 8 MR. JACKSON: Nathan Jacksan, representing
§ MS. WATSON: All right. So we're going to 9 the Oregon Catlleman's Assoclation. The Oregan
10 getstarled. Again, | have lo read an opening 10 Caltlemen's Agsoclation is a member of the rules
11 statement. It's sormawhal simfiar to the fast one, 11 advisory committes for the Oregon Water Resource
12 The hearing Is now In sesslon. tis belng tape- 12 Departmient, proposed temporary Division 25
13 rscorded fo maintain a permanent record. My name [s 13 Rulemaking. The proposed Division 25 rules include
14 Danny Walson. | am the District 17 water master, 14 unnecsssary factual findings for the purposes of the
16 and | am the hearing officer. Taday Is Tuesday, 16 proposed rules that OCA believes OWRD may aitempt to
16 February 26th, 2019, and the time is 1:07 p.m. 16 use fo prevent groundwater users from challsnging
17 The purpose of this hearlng Is to provide 17 future groundwater reguiations by OWRD.
18 an apportunity for publis comment on proposed rulas 18 OWRD's proposed Divislon 25 rules include
19 In Oregon Administrative Rules, Chapter 690, 19 new definifions for "aquifer” and “hydraulically-
20 Division 25, Upper Klamath Basin Groundwater Use 20 connactad" thal conflict with other regulations and
21 Reguiations to protect senior surface water righls. 21 broaden OWRD's jurisdiction to regulate off
22 The proposed rules Include a repeat of 630-026-0010 22 groundwater users, The proposed rules extend to
23 and the additton of §90-025-0020 Definitions, 690- 23 Impendlng Interference rather than existing
24 025-0026, Disiribution of water between existing 24 Interferencs, again broadening OWRD's reguiatory
25 rights of record, and 680-025-0040, Regulation of 25 Jurlsdiction and conflicting with statutory
3 5
1 hydraullcally connected walls. 1 authority. The rules make expansive generalizations
2 In addition to the opportunity to prasent 2 about groundwater and surface water hydrautic
3 at this hearing, anyone may submit wiltten comments 3 connection In the Klamath Basin and the alleged
4 by 5:00 p.im. on Monday, March 4th, 2019, which is 4 effects of wells on spring and surface water flows.
§ the close of the public comment period. Plaase send B OWRD's praposed definitions, findings, and
6 comments to the rules coordinator at Oregon Water 6 conclustons cited above are unnecessary to OWRD's
7 Resources Dapartment, 725 Summer Street Northeast, 7 regulation of wells within close proximily to
8 Sulte A, Salem, Qregon, 87301, or email comments to 8 surface waler sources when a valid call for water 1s
9 racquel.r.rancier@or.gov. Comments received afler 9 made by a senior surface water user. The
10 6:60 p.m. on Monday, March 4th, 2019 witl not be 10 definlllons, findings, and conclustons, If adapted,
11 reviewed or considered by the agency unlessthe 11 may provide supporl for OWRD's interpretation of
12 agency dacides te axtend the public comment period 12 futura rules governing the ragulation of upper
13 foreveryone., 13 Kiamath Basin groundwater users, allowing OWRD to
14 Taoday the dapartment will not be 14 clalm deference from courts and avoid legal
15 responding to queslions during the hearlng, as our 15 challenges to the sclence and methodology used by
16 role is to collect public comment on the proposed 16 OWRD to shut off irrigation wells, causing severe
17 rules. The department will review comments , 17 and permanent sffects on the agricultural community.
18 submitted during the public comment period. The 18 The Oregen Cattlemen's Assoclation Is
19 subssquent staff report will ba prepared and made 19 supporlive of regliatory relief for wells grealer
20 avafable addressing issues raised by comments 20 than 500 feet, but cannot support the proposed
21 receivad. All comments wik be provided fo the 21 temporary Division 25 rules as long as the
22 commission for conslderation before adaption of any 22 objectionable provisichs clted above remain. In any
23 rules. 23 permanent rulemaking, OCA will advocate for and
24 | have the names of averyone that wan!s to 24 insist that OWRD put forth rules that require
25 submit. Correct? Qkay. Can everycne hear me okay 25 sclentific support that individual wells actually
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1 and measurably reduce surface water flows that would 1 Congress,
2 otherwise be avaliable to sanior surface water users 2 So the Trlbes have surviving treaty
3 prior o regulating off such walls. 3 rights. And to provide for those {reaty resources,
4 Con|unctive groundwater inanagement cannot 4 we also have a water right that's been recognized
5 bae "ons size flis all" for groundwater users within 5 into the court. And being the mosl senior water
6 a groundwaler basin, and OWRD must be able to 6 user, il's very Important to make sure that In these
7 determine aciual Interfarence with surface water 7 Inferim rules, any ravision of the rules that are
8 flows prior Lo reguiation under the laws of tha 8 forthcoming would protect our rights and any other
S Slate of Oregon, 8 senior right holder appropriately.
10 And we'll provide a wrillen copy of this 10 Wa don't suppart the interim rules as
11 comment, Thank you. 11 proposed, Thal's pretty clear, and we explaln the
12 MS. WATSON: Thank you, Nathan, | 12 reasons why In our lefter. They'ra not protective
13 appreciate it. We nexi call Chairman Gentry, You 13 of our senior adjudicated claims {o this point, and
14 hava about five minules, 14 actually don't really fulfill the responsibility the
18 MR. GENTRY; Okay. How do you lurn this 16 Stale has currently under the rules.
16 on? ’ 16 So we actually have provided some speclfic
17 MS, WATSON: I should be on, Isn't it? 17 ravisions that are more pratective, recegnizing that
18 MR. GENTRY: Test. Qkay. My name is Don 18 we're In a process that would hopefully end up in
18 Gentiy. I'm chalrman of the Klamath Tribes. We're 19 something that would be permanent and would serve
20 headquartered in Chiloguin, Oregon. We have 20 lhe purpose that they need to protact the senior
21 provided written comments fo senior policy 21 right holders appropriately and the rights of all
22 coordinator Rancier here, emailed those off today. 22 those subsequent, ’
23 We also have a few hard copies that wa could 23 In agreement with the current sctence, you
24 distribute to those appropriale here, so maybe you 24 Know, basically, which confirms that there Is a
25 can let me know if that might be before the end of 25 conneclion between wells and surface water, you
7 9
1 the meeting, 1 know, we beliave the recommended changes that we
2 I wasn't - | don't think it would be all 2 have proposed will address thal appropriately. We
3 that helpfud to go through ali the changes. We have 3 do support tha development of basin-wide rulas that
4 some rediining and suggested evidence in that wa 4 would be protactive of our rights and other senlor
§ provided In our lelfer, in our commants, And we may 5 rights holders in rights for domestic use.
6 be providing additional comments before the 8 Okay. As | mentioned earlier, I've got
7 deadline. 7 sonte bullet points here that I'm going from, klnd of
8 But 1 think il's important to note a few 8 speaking -- but you know, our rights are meant to
9 things. I'm also here with our waler rights 9 protect our treaty resources, you know, as |
10 spacialist, Brad Parrish. He was really 10 mentioned.” And the State has that responsibiiity 1o
11 Instrumental in helping us pull these comments 11 do that. And you know, part of our treaty resources
12 together. And also some representatives of the 12 are not only endangered C'wam and Koptu that are
13 Klamath Tribe, aur youth councll and others that are 13 Impariant to us, and should be here in the system,
14 hera, you know, because of their concerns about 14 but also redband treut, and also Important to the
15 protacling our trealy resources. 15 restoration of salmon c'iyaals in steelhead back fo
16 We know we've gone quite a ways into the 16 the basln area here,
17 adjudication. We have adjudicated enforceabla 17 And, you know, because of the spawning
18 claims which ara important lo protect our treaty 18 that occurs In these areas, redband trout pretty
19 resources. The way that things have worked with -~ 18 much exclusively rely on, you know, the spring
20 that we have this federal frealy right, because of 20 systems responding. That waler is very [mportdnt.
21 1he McCarran Amendment. That's why we're hera 21 So it's not only important lo keep sufficlent water
22 dealing wilh the State of Oregon. And hopefully, 22 in stream for all the life stages of the resources
23 the State of Oragon would recognize their 23 that are important to us, but for spawning in
24 rasponaibillly to protecl the resources, accarding 24 particutar. That's been recognlzad avan by the
25 1o thai responslbilily delegated to them by 25 Oregon Department of Fish and Wildlife, the
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1 importance of maintaining these spring sources. 1 loggers, ) consider myself more of a human rights
p's Mot only imporant for spawning, but the 2 advocate than an enviro or a fish advocate.
3 springs provide refugla, yeu know, when water 3 In my - {'ve worked for more than 20
4 conditions in the are bad, ‘or even in the Sprague 4 years on waler aliocation policy, trying to realize
5 River, which is llsted as being compromised because 5 the greatest benefits for everyone who depends on
6 of temperatures. So those spring flows are - & nalusally flowing waterways. And In that capacily,
7 important lo the health of the system and ak the 7 [ helpad to wilte the portion of the Callfornia
8 species that are Important to the iribes and 8 Groundwater Bill of 2014 that deall specifically
9 Imparlant to other folks In the communily, toa. 9 with what wa're doing here today. And i's about
10 So because of declining - thare’s even 10 adverse Impagts on inferconnected surface water. So
11 data that, you know, lalks about the declining 11 T've heard a lot of these dlalogues before.
12 spawning poputations of tha redband trout, The red 12 I've bean in California when the ag
43 counts are down. You know, these are indicative of 13 communily was pushing back on all ragulation, Don't
14 problems that we're facing In the basin that not 14 do this, Don't do this, Leave us along, Leave us
16 only affect the redband, but also our andangered 15 alone. But at the end of the day, it was that red
16 fish. Soil's critical that the State adopt even 16 phane in the California governor's office thal rang,
17 Interim rules that protact our rights and these 17 and it was the Farm Bureau - well, not tha Farm
18 resources. ) 18 Bureau, bul other ag Interests in California saying,
19 MS. WATSON: Thank you, Chairman. Nexi, | 18 Okay, Governor Brown, you ¢an finally pass the
20 call Brad Parrish from Kiamath Tribes. Brad, you 20 groundwater bill. it wasn't us fisheries advocates;
21 have five minutes. 24 jiwas the ag community, bacause they realized, In
22 MR. PARRISH: | only wanted two. I'm Brad 22 the end of the day, they were harming each olher,
23 Parrish, representing the Klamath Tribes. 1 think 23 bacause it was the law of the biggest bump. And
24 Don coverad most of my buflet points. 1do want to 24 that's what | see going on In Forl Klamath right
25 --we did, like you sald, provided wrilten comments 26 now.
11 13
1 to Racquel. 1 Even my groundwaier wall runs 24/7.
2 Thae Klamath Tribes are -- we don't support 2 Please make it stop. And this Just can't go on.
3 the interim proposed rules as wrilten, We have 3 1It's bad for Upper Klamath Lake. {t's bad for the
4 provided comments and suggestions to change that. 4 ag community. And in some parts of the Klamath
5 We don't support them because we feal it's nol — 5 Basin, i's bad for low Income people who have water
& they're currently, as written, not standing up to 6 corning out of thelr tap, because the blg rancher
7 the statutory cbligations we fasl thal OWRD s 7 next door in Lower Klamath happens to be
8 required to follow, 8 billionaires, peaple worth a billion or a few
g | do want Lo also clarify thal we are 9 hundred million, getting a blg pump, and these poor
10 supportiva of basin-wide groundwater rule 10 people no longer have water coming out of their
41 development. We feel It's necessary. Wa feel both 11 taps. Sowhether you care about fish or human
12 the Interim Division 9 and Division 25 currently 12 beings havirg a right to drink, we've gotto do
13 aren't prolective of groundwater rights or surface 13 something. ‘ :
14 water rights, 14 So we look around Fort Iamath, the wells
15 | think that's about it. | think Don 18 are running 2477, | personally, and on bebhaif of
16 covered the majority of my buget points. Butl do 16 Water Climate Trust, we oppose these rules. il does
17 want to make sure that Racque! and -- we have coples 17 not comply with the exlsting Oregon water law, it
18 if anybody else nesds our wrillen cominents. 18 also doesn'l comply with commen law. Soin the end
19 MS, WATSON: Thank you, Brad. Next I'd 19 of the day, it won't stand. So atthe end of the
20 likae to call Contad Fisher. You have five minutes. 20 day, we, not the State, nead to do something.
21 MR, FISHER: Thanks for coming all this 21 But | will say, having fived In the
22 way, averyona who's here. My name Is Conrad Fisher 29 Klamath Basin for a long time, the fisherles
23 an behalf of Water Climate Trust. | live in Fort 23 advocates and the farmers are fighting each ather.
24 Kiamath, Gragon. My family has bean here four 24 And (s sad and it should nol be that way. Htis
25 generalions, since about the *30s. | coms from 28 lhe government that allowed too much water to be

| NAEGELI $%1§ (800)528-3335

DEPOSITION e TRIAL

-
&
% -

NAEGELIUSA.COM




Upper Klamath Basin Use Hearing  February 26, 2019 NDT Assan # 29659-1 Page 5
i4 16
1 allocated. So if we wanl to blame somebody, not 1 foremost, and the rights of fish.
2 individual siafi who care and are compassionate, but 2 And then finally, the pracautionary
3 the government has allowed more and more to happen. 3 principle, This is humber {(6). If users -- water
4 Right now, they default to yas, they default to 4 users have te -- the burden of proof should be on
§ hands off, and then it causes us to fight with each § those who are taking the resource. The Calllemen's
6 othar. 6 Assaciation says, Prove to us we are not huriing the
7 So six quick recommendations | hape you 7 public; | say, water users should have to prove to
8 will consider that would allow you to implement 8 the public that they are not harming the public, So
9 Cragon's existing groundwater faw and also common 8 it's a precautionary principle, In Caltlemen's
10 law, namely the public (rust dactrine, and the 10 Associalion, there are ag Interests who have, to a
11 Endangered Species Act, (1) You can't regulate what 11 larger extent, embraced that prlnclple.
12 you dont measure. Desplie what we've heard, water 12 Thanks.
13 use in the Klamath Basin Is hot meastred. We don't 13 MS. WATSON: Thank, Mr. Fisher, Nexil'd
14 know how much is used, and yet we talk about 14 Hke to call Paul Wilson, Yot can state your namea
15 seltlements and regulations. So let's stant 15 and wha you reprasent, and you have five minutes.
16 measuring. In California that could either -- well, 16 MR. WILSON: Awasome. Thank you, {wont
17 1waon't get into that. There's a debate abaut how 17 be needing that. Good affernoon, everybody, my name
18 to do i, but feel fres to ask. 18 Is Paul Robert Wilson. I'm a federally recognized
19 (2) Recognlze and protact senior and 19 member of the Klamath Tribas. | am also a member of
20 stream water rights -- senior end stream water 20 the ancaestral guard as a nonprofit thal's based on
21 rights, And that is not Just tribai rights, That's 21 the Klamath River.
22 the rights thal all fulure generations have, 22 ! just wanted to gel up here and speak on
23 pursuant lo the Endangered Species Act, pursuant o 23 -- as a member of the Klamath Tribes, we hold senlor
24 the public trust doctrine. We have passed laws that 24 water rights. Enforcement of our senior water rights
26 basically say, we want future generations to be able 256 s not for our financial beneflt, Our end stream
18 17
1 to go aut to Wood River and cateh a fish, or upper 1 fiows, our calls on the waler, really aren't an easy
2 Klamath Lake. Those are senior and stream water 2 convarsation fo have. They're not & cail that we
3 sights. Sait's all fulure generations. Protecl 3 like to make, bacause, yau know, we five In the same
4 those by measuring and regulating, as necessary, 4 basin as yall. And this last sumimer was a really
5 groundweter consumplion, 5 difffeult summer for a lot of my family members that
6 (3) Consarvation without dedication. One 6 are ranchers and farmers. Bul we have lo persist
7 of the ways {0 do thal, It doesn'l have to be 7 wilh our senfor waler rights, because when we make
8 taking, It doesn't have to be undermining 8 those calls, we're answarlng the call of stewardship
9 livelihoods. Let's use all that existing public 9 lo the water and the lands thal we've Inhabited for
10 conservation-money and dedicate that back to the 10 more than 8,000 years.
11 fish. We hear about these farmers. | know many of 11 ! know a lot of you trace back threa or
12 them, They're worklng thelr bults off conserving 12 four generations, and it's tough to see thesa hard ‘
13 water. And when | tell them that conserved water is 13 times. But speaking as somebody who has family, you
14 not flowing by my house down river where | used to 14 know, my uncle's 80 some yaars old, and he's out on
16 live, they're plased, because they think they'ra 15 the Sprague River dealing with the same things that
18 helping, but they're not, because the waer Is not 16 you guys are,
17 galng down river, 17 But knowing that this isn't - il's not an
18 {4} Dialogue between State and public 18 easy conversation for us lo have -- and we need to
19 intarest advocates. This meating right here, It 18 have more discourse betwean tribal members and
20 would have bean nice to have some dialogue so we i 20 ranchers, It's a slippery slope to be giving the
21 could all talk togsther. So whoever said, We won't 21 OWRD, lhe State these kind of rights to be
22 be responding to questions, I's our rofe to Jjust do 22 Intervening betwsen senlor water rights holders and
23 this, it can also be your role to take a dialogue. 23 groundwater users. Wa need o ba have having those
24 There's no law that says you can't have dlalogue, 24 conversations between us. We're not In Salem.
25 Protect the human right to waler, flrst and 25 We're tighl here. And thare's no reason why the
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1 ranchers shouldnt be talking with the Tribe. Wien 1 record,
2 you guys give that right to the State and we go down 2 MR. HARTZELL: Steve Hartzell wilh Wilks
3 this path, that's a different type of discourse, 3 Ranch,
4 And we're seeing In California how that's going. 4 MS. WATSON: You have five minutes.
5 8o 1 just wanted to thank you guys for 5 MR, HARTZELL: I'm fust golng to read
& glving your time and showing up here, because this- 6 this, Thank you for giving me the apportunity o
7 kind of discourse is whai gives me hope for the 7 speak in regards of the proposed adoption of the
& future, 8 Interlm Division 25 rule, As a board member of
9 Thank you. 8 Sprague River Water Resource Faundation and a
10 MS. WATSON: Thank you, Mr. Wilsan, Next 10 repraseniative of Wilks Ranches, we have cencerns
11 I'd like to call Del Fox, Please state vour hame 11 that the intetim rule may set a precedent on how
12 for the racord and whatever organization you 12 long-term groundwater management s applied in the
13 represent, if you do. And you have five minutes. 13 upper basin. However, we beliave that in the term
14 MR, FOX: Fwon't take that long. Thank 14 -rule, we create two years of flexibliity and,
16 you. DelFox, | live in Derry. I'm an irigator, 15 hopeiully, jead to be helpful in the development of
16 I'm also president of the Pine Flat Distrlct 16 a long-term approach to groundwater management and
17 lmprovement Company, which is an irrigation and 17 stabllity.
18 dralnage district. Without our district pumping 18 Water used, We propose the proposed
18 water out of Pine Flat, you wouldn't get dewn to 140 16 Division 256 rule and look forward to engaging in
20 in the winterime, 20 developing long term.
21 [ don't disagree with anything (hat's been 21 MS. WATSON: Thank you, Mr. Hartzell.
22 sald here today, but | do disagree with tha rules 22 MR, HARTZELL: Thank you.
23 that you've written, especially the ones that say 23 MS. WATSON: Next we'd like to call Tom
24 that notwithstanding groundwater and hydraulically- 24 Mallams. Please state your name for the record, You
26 connecied lo surface water in the Klamath Basin, 25 have five minutes.
19 21
1 [ike you said, if you don't measure, you can't 1 MR, MALLAMS: My name is Tom Mallams, I'm
2 regutale. That's wrong. 2 anirrigator In the upper basin groundwater
3 We can regulate that, When the Swan Lake 3 irrigator. P've also represented the Oregon
4 North Pump Storage did their test up there, one of 4 Cafllemen's Association in the RAC meetings and In
5 my wells went to tast wells to see If it was 5 the lestimonies that were given last wask in Salem.
6 interfaring, 1t was nat. Anyway, the FERC statement 6 The testimony thal was given last week In Salsm
7 for Swan Lake Pump Storage says that the groundwaler 7 still stands. | would iike to acknowladge that the
8 in the north side of Swan Lake Valley Is not 8 commenls from Nathan Jackson here taday and the
9 hydraulically connected to the water in the southern 9 commenls i gave in Salem last week don't quite
40 portion, which is Pine Flat. At any rate, so we are 10 match. Oregon Cattlemen's Assoclation, | believe,
11 opposed to that statement in the ORS 0040 there, in 11 will have some written comments possibly in the
12 the your rules. 12 future. But as far as I'm concerned, | don't agree
13 Also, limiting tha -- golng 1o 500 faet 13 with any part of these rules, not one ounce of these
14 for two years Is a fool's game. That doesn't help 14 rules.
18 anybody. Thal just delays the problem. Lat's solve 16 While the two-year hialus sounds really
16 {he problem. We can work with the Tribes, We can 16 nice, 500 feel really sounds nice, the Harald News, {
47 wark with tha other water users. We can work with 17 Fwas surprised even termed that a bait and swilch.
18 the downstream water users. Wa can work with the 48 | agree with that. That's a bait and switch. Afier
19 Fish and Wildlife enironmentalists, which ['m one of 19 wo years, that will go back to the one mile, and
20 them. We can work those people. We need lo talk 20 people that support aven a little tiny plece of this
21 and discuss. We don't need more rules. What we 21 rule will he stuck because lhey will have set
22 need is good discussion. 22 precedent in fulure ltigation. That's Just a
23 Thank you. 23 proven facl, Water resources has done this time and
24 MS. WATSON: Thank you. Thank you, Mr. 24 time again, Atlorneys that have bsan representing
25 Fox. Steve Harlzell? Please state your name for the 26 the Oregon Cattlemen's Assaciation acknowledge that
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1 facl, That's ongolng right now, 1 water is connected, petlod. Thal could be
2 A couple of {hings that | didn't get to 2 devastaling for all kinds of businesses and property
3 touch on last week is the predictions that have 3 owners Ih Klamath County,
4 happened In the past and showing a historical 4 Something that hasn'l baen really
§ perspactive and the track record of Oregon Water 5 addressed af all Is If grount and surface waler are
6 Resources. Back a number of years ago, Oregon Water 6 connecled, how are water resources gaing 1o react fo
7 Resaources supported the Kiamath Dam removal. And we 7 every private property owner's leach flalds if they
8 predicted that this will spread throughout the area, 8 have a seplic system near any water way? What kind
8 not Just in the Klamath Basin, And lhey said we 9 of push back Is ihat going 1o have? What kind of
10 ware crazy, this was just a Klamath lssue. But you 10 Pandora's Box is that golng to be? And e
11 can see right now, thare's a very aggressive effort 11 aclually called this a Trojan Horse, and | ruly
12 to remove dams on the Snake River and the Columbia 12 believe that.
13 River. The prediction was 100 percent correct. 13 Clear back In 1990, al Irrigators were
14 Prediction number 2, the adjudication in 14 given a letter that plainly states on the first
15 2013 of the Klamath Tribal end stream rights, we 15 page, If you only use waler from a groundwater
16 said that's going lo sel a vary hig precedent of 18 source or from a municipat water supply, then you
17 Oregon Water Resources Department reallocating water 17 need not do anylhing further. in other words, in
18 not just here. And we were again told, you're 18 the surface waler adjudication, we wera denied any
19 crazy. Well, how you need to talk fo the paople In | 19 due process at all. Now we're being regulated off
20 the Wiliamelle Basin, The Oregon Water Resources is 20 under surface watsr culls.
21 saylng they're going to reallocate, { believe IP's 21 The recant rules advisory commitiee did
22 1.6 bliliory acre feet -- or million acre feet of 22 not ke this at all. There's nol a whole lot of
23 water. Thay're golng 1o reaflocate that. 23 peaople that do like this, for very different
24 Predlation again, true, 00 percent, 24 reasons, obviously. But lhe history of the Oragon
25 Our pradictien rlght now is thal this 25 Water Resources Daepartment is not very good. We
23 25
1 Interim rule will go forward in its entirely without 1 were askad to supply -- well, in this water shut-
2 the 500 foot and the lwo-year part of that. Once 2 off, we were actually considared guilty until proven
3 the two years is up, il's golng to go back to one 3 Innocant, and we had to ask fime and time agaln,
4 mile, and everybady will bs shut off, pertod. And 4 whal do wa have Lo do to prove our Innocence, And
& that wilf speak into exlstence such onerous language 5 wa'va done evanything they've asked, whether it's
6 In {he statute and rules that we can't live with it. 8 additional Information, actual on-site specific
7 The simple blalant fact that they're 7 studies. They've lgnored it ali,
8 saylngis a fact, the water in the Klamath Basin 8 | belleve fotally that there needs to be
9 groundwater and surface watar in the Klamath Basin 9 basic science, onsite sclence that determines these
10 are hydraulically connected, that's not been proven. 10 type of things. That needs to be In any rule, But
11 But If that gets into the statutes, it's geing lo be 11 these rules are nol appropriate. 1do nol support
12 very hard fo challenge that. liwillbe a 12 them. And the lasi | talked o the superior people
13 precedent-setting itam. And we cannol live with 13 In the Oregon Cattlamen's Assoclation, they don't
14 thal. 14 elther. But!halieve there's golng to ba written
15 They're modaling - they'ra basing all 15 comments coming from the Callleman's Assaciatlon,
16 this on medeling. And In fact, the Oragon 16 Thank you.
17 Daparimani of Environmental Quality has already used 17 MS, WATSON: Thank you, Mr. Matlams, Next
18 this same lype of mode! in regulating forest and ag 18 | ¢alf Hollie Cannon.
19 ground for mercury pollution in the State of Oregon. 19 Mr. Cannon, state your name, pleass, for
20 So they have a history of uslng that typs of thing. 20 lhe record. You have fiva minutes,
21 | mentioned fast week that there is a DEQ 21 MR. CANNON: My name is Hoflie Cannon.
22 Pandara's Box that wil be opened with this kind of 22 I'm here on behalf of Wood River Distrlct
23 language, 380 sites within the Klamath Basin on the 23 Improvement Company. The hoard of directors of Wood
24 previous DEQ sltes that could be opened back up, If 24 River District would like 1o go oh racord as
25 they accapi the fact that groundwater and surface 25 supporting the adoption of the Divislon -~ temporary
NAEGELI 14 “‘“’”"v 800)528 -3335
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1 Division 26 rules and looks forward to working with 1 MS. JACOBS: I'm Margaret Jacobs, and I'm
2 all parlies to develop the permansnt rules. 2 an upper basin irigator. I've lived in Bly Vailey
3 Thank you. 3 for 67 years. | have seen a lush green valley with
4 MS. WATSON: Thank you, Mr. Cannon. Next 4 ample grass for vestock and wildlife cut
5 | call BHl Gallagher, 5 drastically. Now a drive around the valley during
6 Mr. Gallaghet, could you restate your name 6 the suminer months presems a much drler image. |am
7 forthe racord. 7 concarned and balisve strongly that the Department
8 MR, GALLAGHER: Bili Gallagher, i'm a 8 should not be regulating an entire ag community off
9 rancher at Sprague River. This ks about politics, 9 on the sole basis of a hydraulic rmodel withoul a
10 il's not aboul water. In 1982, we had a dispule 10 site specific data and giving us ranchers due
11 over a well that wa drillad, But we drilled every 41 process, | beliave much more information needs to
12 well on our ranch perfect, the way the water 12 be taken to account before a declsion is made as to
13 resource departmant had il My dad wasn't real 13 the connectivily betwsen ground and surface water,
14 happy those guys kept coming and testing and testing 14 1 am onhe of tha 10 famifies that has
15 and coming back and forth, But they were easy lo 18 agreed 1o dismiss our lawsuit when the Department
16 get along with, 16 agreed to propose new groundwater rules for 2019,
17 When you have the political sltuation, as 17 Although | do not belleve that these rules are
18 we have In Oragon, wa have ho chancs - as baing 18 perfact, | support the Department's plan to back off
19 conservative paople -- to ever gat past that 18 regulation In order to provide the two-year perlod
20 politics. And when we had our waler fight, wa had 20 for all parties to resolve these tough problems. |
21 we had a gentleman named Walter Anderson out of 21 hope during this pertod the Department will listen
22 Boise, ldaho, who was the number 1 premlar blologist 22 to our concerns and knowledge aboul regarding our
23 or geotogis! in the country. He sald there was 23 wells,
24 enough watar in this basin for everybody. It's not 24 Thank you.
26 all on the surface. There are aquifers here that 125 MS, WATSON: Thank you. Okay. Next wa'd
27 29
1 nevet had a wall and, to this day, don't have a welt 1 Eke to call Jerry Jones, please. Mr. Jones, could
2 inthem. He said this groundwater, surface water 2 you restate your name for the tecord, please?
3 thing, he said il's golng to become a problem. He 3 Yau've go! five minutes,
4 sald the problem is going to be the government Is 4 MR, JONES: My name Is Jerry Jones, I'ma
5 going to use the Trbes, the Endangered Spscies Act, 5 former mamber of the Counly Water Resaurces Board,
6 and the environmantists to try and take your water & I'm a member of the Madoc Point trrigation District,
7 and control your water from the farmers and ranchers 7 | believe that these rules are way out of bounds as
8 in this basin. He said that in 1982. He was 8 far as private property rights. The lawyers that
9 axactly right. ¢ have besen representing many of you have been playing
10 It's exactly what he sald is happening 10 e for fools. And 'l state the reason why.
11 today. it's happening all the over the country. | 11 The one that represents aur district told
12 don't know how we're going to stop i with the 12 me thers was no legat argumant he could make to
13 polkical people we have in offlce whera wa have the 13 salve our problem, water problem. Well, what good
14 whole Waler Rasource Department -- not al of them - 14 Ishe? '
15 -but a lot of people in the Water Resource 15 I'm in opposition to the Oragon Waler
16 Department are green, liberals, And 1 don't know 16 Resources plans to regulate wells on private
17 whal the Tribe and the liherals want to do, 1o run 17 properly on the basls of the Klamath adjudlcation.
18 every farmer and rancher out of the county or out of 18 We have lo look at history to see what really holds
19 the valley or whatever, but they're working really 19 true. Whan you talk about Tribal rights, 1 believe
20 hard at doing thal. 20 they're antiied to everylhing that thelr treaty
21 Thank yot, 21 says they're entilled to.
22 MS, WATSON: Thank you, Mr. Galtagher. 22 Ir 1986 -- or 1906, rather, two parcels of
23 Next | call Margarst Jacobs, 23 land were ceded out of the Kiamath [ndian
24 Could you stale your name for the record, - 24 Reservation, ohe for 621,824 acres ceded out of the
25 please? 25 raservation in a boundary settlement agreement, for
NAEGELI *@} (800)528-3335
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1 which thay were pald $537,007.20 &l that time. This 1 Reservation Water Doctrine, It has carefully
2 area starled about one mile wast of the current 2 examined, both the asserted water right and the -
3 Ivory Pine Road and extended {o the Quanrz Mountain 3 spaclfic puiposes for which the land was reserved,
4 Area. In exchange for this payment, the Tribes were 4 and concluded that without the water, the purposes
5 required to ceds, grant, and convey ta the Unjled 5 as a reservalion would be entlrely defeated.”
6 Stales all their claim, right, tltle and interest in [ M8, WATSON: Mr, Jones, one minute,
7 andto ali thls land. 7 MR. JONES: Okay, So the Courl deglsions
8 In 1969, the Indian Clalms Commission 8 --there's two other court declsions that determined
9 awarded the triba $4,162,992 for thls land known as g the lmils of what adjudicatlon can be, the Cappaert
10 the 1901 cessation agraement. in 1985, the U.S. 10 decision, which allowed the Tribal rights to go into
11 Supreme Court ruled, in Qregon Dapartment of Fish 11 adjudication, was a specially created water right.
12 and Wildlife vs. Klamath Tribes, the 1864 treaty's 12 #wasn't a reserved right,
13 language indicates that the Triba's right to hunt 13 The other couri declsion | really want to
14 and fish was rastrictad ta the reservation, The 14 menfion is Taylor vs. United States, 1830, . The 9th
15 1901 agreement's broad language accomplished a 15 Circult Courl of Appeais rulad the federal
16 diminution of tha reservatlon boundarles. 18 government cannot give the tribes end stream waler
17 The second araa was 87,000 acres In the 17 rights, that they were already approprlated by the
18 upper Willlamson area, and Is currently owned by the 18 State. Since Oregon acquirad Siate waler in 1859
19 Green Diamond Timber Company. I 1906 it was 19 and the Klamath Tribas, the treaty didn't happen
20 offered to the Califarnia/Oregon Land Company in 20 until 1864, tha whole premise of taking water from
21 exchange for 111,000 acres of land patents the 219 the private properly owners is flawad. The State
22 company owned within the reservation, as a rasult of 22 wouid do waell to abolish all its rules regarding
23 a little military road contract granted before tha 23 well regulation on behalf of the tribes,
24 Tribe's treaty establishing the reservation. The 24 MS. WATSON: Thank you, Mr. Jones,
25 tribes were paid an additionat $108,750 for this 25 Well, some of you wers a filtle shott-
31 33
1 exchange, and ih 1938, the tribes wera pald over $2 1 winded, 3o we have a little tims left. Is there
2 millon mora in this exchange agreement to establish 2 anyone who did not fill out a comment requast stip
3 falr markel value. In both cases, the Tribal 3 that wants to speak? Anybody who want to speak that
4 counicls approved the selllement agreements. 4 didn't fifl ot @ comment card?
5. In granting the Tribes the right to water 5 Mr, Duarte, would you iike to spaak?
6 from private land outside the 1954 reservation 6 What's that, sir? Come on up to the front, and
7 bhoundaries, the Oragon Depariment of Water Resources 7 we'll get you on the record, Please restate your
8 has literally gone off the reservation of legal 8 nams, Five minutes.
9 houndarles. Tribal rights are determined by lrealy, 9 MR. DUARTE: Okay. | don't need fiva
10 known as federal reserved rights. Oregon Water 10 minutes. I'm Eric Duarte, and I'm an upper basin
11 Resources Department has mixed up wastern waler law 11 frrigator. | belong to Sprague River Water Rasource
12 with Tribal tights they tried to extend and end 12 Foundation. ¥m a board member. {'ve been there
13 claims to private land. The only time Iimmemarial 13 quite a long time.
14 rights the indians have are hunting, fishing, and 14 Wa supporl -- wa disagfee with a lot of
16 gathering rights. Walter rights cannot ba separated 16 the rutes that are i this, Okay. Wa don't agree
16 from these rights, 16 with them. Butwe do support the two-year portion
17 In the Adalr declsions, the federal cours 17 where we can {1y fo ba on the rulamaking committes,
18 ruled the Tribes were entlfled to enough water lo 18 try to get our -- try to figure out where we're at
19 support the modern standard of living regarding 18 with alt this, Wae'va all got to get on the same
20 hunting and fishing rights. OWRD, Oragon Waler 20 page at one point or anather. [f it takes us two
21 Resources Dapartment, declined to evan detarmine 21 vyears to get there, ll's gaing {o take us iwo years.
22 what a modern standard of living Is in this contexl, 22 Bul at that pomt in time, we'ill be able to irrigats
23 This is Important, because In the Unlted Stales vs. 23 alittle bit. We'll ba able to support our families
24 New Mexico, the U.S. Supreme Coutl wrote, "Noling 24 and our cornmunity as well, and try to get to the end
25 that each time thls court has applied the mplied 25 and try to make some kind of rules thal will fit,
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1 hopefully, everybody. 1 consideration, our future water rights. That's all,
2 You know, we've bash there qulle a long 2 Thank you. ) .
3 time. You know, it's funny. ¥m going lo tell you 3 MS. WATSON: Anyone else who would like to
4 alitlle story, and | wani everyhody (o think about 4 speak? We have some time lefl. If you have a
5 1{his. Bui about five, six years agb -- probably six 5 comment, if you would Just iike to hang arotind, we
6 orseven years ago, we were cotning back from Kiamath & oan have conslderations on the slde. Anybaody else
7 Falls, and we had a waler rally in town. And I've 7 want to have a comment that's on public record?
8 got a four-year-old son sitting In back in a car 8 Alfright. | appreciate everyone coming.
9 seat. Ha's listening to all of us talk about all 9 | know il's been a horrific trip for just aboul
10 this water and ali this stuff, and he sald, Dad, 10 everybody fo get here - well, excapt for me. Sol
11 what's going to happen lo the polywogs? 11 do appreciate your time. Please drive safs going
12 You know, a four-yaar-old kid in the back 12 home. Thank you for your comments. Thay will be
13 seat can understand {hat there's a whole lof more 13 Incorporated into the public record. And agaln, if
14 animals and a whole lot more aquatic llfa that llves 14 you'd ke to stay around and just yack, we dre here
15 In those lrrigation ditchaes and in those fields than 15 tolisten. Alirighl. Okay. Thank you vary much.
16 just one fish or two that go up and down that rivar. 16 {(Whereupan, the meeting was adjourned.)
47 And he's four years old. There's a lot mora to this 17
48 than just one fish or lwo golng up and down the 18
19 river, And |'m saying ranching and everything. 18
20 We'va all got to gel together, otharwisa il's not 20
21 going to happen for any of us. 24
22 That's it, 22
23 MS. WATSON: Thank you, Mr. Duarte, You 23
24 have five minutes. 24
25 MS. POWLESS: My name is Willa Powlass, 25
b 37
1 and i'm an enrolled Klamath Tribal member. And! 1 CERTIFICATE
2 justwant to go on record and say that | also oppose 2
3 the proposed rulas., And I think there needs to be 3 I, Robyn Fledler, do hereby cedify that the
4 mora discussion from both sides. | do want to state 4 proceading named herein was professionally transcribed on
5 that Tribal water rights are Inherart waler rights, 6 the date set forth in the certificate hereln; that
6 Thay're aborlginal waler rights. They existed 6 transcribed ali testimony adduged and other oral proceedings
7 befora the trealy, and they existad before this 7 had in the foregoing matter; and the the foregelng
8 country was even bounded. So those rights waren't 8 transcript pages canstitute a ful, trus, and correct record
9 granted to us. We've always held them, and that's 9 of such testimony adduced and oral proceeding had and of the
10 why we siill hold them. 10 whole thereof, :
i As the last gentleman just sald, there's 11
12 other resources at stake, not just, you know, water 12 IN WITNESS HEREOF, 1 have hereunto set my hand this
13 and fish. Bul we have a lot of Tribal tights that 13 28th day of March, 2019,
14 we utiiize thal might not, you know, be — 14
15 hasically, the water Is impacting our other 15
16 resources such as basket-weaving resources, We use 16
17 the tules and different things. We have wokas. We 17 I8/ Robyn Fiedler
18 have a lot of different resources that are being 18
19 Impacted, and thosa need to be taken Into 19
20 conslderation when make these kind of rufes. 20
21 And also, when we talk about water rights, 21
22 we need to consider fulure water rights. If everwe 22
23 are to obtain land back - which is something we all 23
24 sirive for -- we're going to be using more 24
25 groundwater as well. So we need to take that into 25
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Attachment ]

/ \ IVi | A Klamath Water Users

ASSOCIATION

Plioue {541} 883-G100 ~ Fax {541) 883-8893 ~ 735 Commeroial Street, Suite 3000 Klamath Falls, Oregon 57601

January 30, 2019
Via Electronic Mail Only

Ms. Racquel Rancier

Senior Policy Coordinator

Oregon Water Resources Department
725 Summer Street NE

Salem, OR 97301

racquel r.rancier@oregon.gov

Re: Comments on Proposed Interim Rule — “Upper Klamath Basin Groundwater
Use Regulation to Protect Senior Surface Water Rights”

Dear Ms, Rancier:

On behalf of the Klamath Water Users Association (K WUA), thank you for the opportunity to
participate on the Rule Advisory Committee (RAC) for the proposed intetim rule titled “Upper
Klamath Basin Groundwater Use Re gulatlon to Protect Senior Surface Water Rights.”

KWUA is a non-profit private corporation that has represented Klamath Reclamation Project
farmers and ranchers since 1953. The Klamath Project (Project), authorized in 1905, is home to
over 1,200 family farms and ranches. Project facilities store or deliver water for approximately
200,000 acres of productive farm and ranch land, most of which is diverted from the Klamath
River system. The Project water users are among the senior surface water right holders that the
proposed regulation seelcs to protect.

At this time, IWUA takes no position on the ultimate effect of the proposed interim rule (i.e.,
the number of wells that will be subject to regulation during the interim period). However,
KWUA does have several concerns regarding the current language of the proposed interim rule,

1. The Proposed Interim Rule’s Definition of “[D]etermined Claim” Lacks
Clarity ‘

IKKWUA proposes to modify the definition as follows:

“Determined claim” means a claim for surface water as provided in the Amended
and Corrected Findings of Fact and Order of Determination issued en-Mareh-7;
2013-and on Apsil-10 February 28, 2014, and subject to regulation pursuant to
ORS 539.170.




The Amended and Corrected Findings of Fact and Order of Determination (ACFFOD) is the
currently operative order that is subject to regulation in the Klamath Basin pursuant to

ORS 539.170. The Oregon Water Resources Department (OWRD) issued the ACFFOD on
February 28, 2014.

2. The Definition of “Upper Klamath Basin® is Potentially Ambignous

KWUA understands that the geographic scope for application of the proposed interim regulation
includes areas surrounding and tributary to Upper Klamath Lake, including groundwater, the

Wood River, Williamson River, Sprague River (and tributaries), and the Klamath Marsh and its
tributaries. The phrase “Upper Klamath Basin® is often used in different contexts with various
meanings. For example, in the Klamath Basin Compact, “Upper Klamath River Basin” generally
includes all of the Klamath River Basin in Oregon. See ORS 542.620. To add clarity, KWUA

suggests the use of the phrase “Upper Klamath Lake Drainage Area” to describe the area subject v
to the proposed interim regulation, in place of “Upper Klamath Basin.”

3. The Proposed Interim Regulatmn Improperly Includes Klamath Basin-Wide
Findings

The proposed interim regulation provides that “[iln the Klamath Basin, groundwater and surface
water are hydranlically connected.” See Proposed OAR 690-025-0040(1). “Klamath Basin® is
not defined in the proposed intetim regulation, but presumably includes some area larger than
“Upper Klamath Basin” or the “Upper Klamath Lake Drainage Area.” The title of the proposed
interim regulation is “Upper Klamath Basin Groundwater Use Regulation to Protect Senior
Surface Water Rights,” The proposed interim regulation is limited to “Upper Klamath Basin”
and should not include regulatory findings relating to geographic areas outside its scope.

KWUA appreciates the opportunity to provide these comments on the proposed interim rule and
looks forward to continued participation in this process.

Sincerely,

Mark Johnson
Deputy Director
Klamath Water Users Association
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LEE TRAYNHAM
P.0. BOX 769
ARBUCKLE, CA 95912

My name is Lee Traynham. | am the Chairman of Wood River District Improvement Company
(WRDIC) and own a ranch in Fort Klamath. WRDIC has invested a lot of money in development
of the six wells allowed by water right Permit G-17506. We did this based on the existing
Division 25 rules as they existed when they were first adopted. We went to considerable extra
expense In construction the wells to satisfy the conditions for not Impacting surface water as
outlined in Division 25. The resénding of Division 25 and regulation of groundwater according to
Division 9 rules caused sever harm to the members of WRDIC in 2018.

Therefore | want to gd on record, for myself and on behalf of WRDIC, as very strongly
supporting the proposed changes to Division 25 and the drafting of groundwater regulation
rules specific to the Klamath Basin to be completed n 2021,

Bacause of the Investment WRDIC has put into the wells, based on OWRD conditions in the
permit and the original Division25, WRDIC has no option but to pursue the use of these wells
elther through the OWRD rule making process of through the court. We would much rather
reach a reasonable solution through the rule making process.

Thanks you for the opportunity to provide comments.

s 4

" Lee Traynham 7
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.

My name is Mike LaGrande. [ own a ranch of almost 1400 acres in the Fort Klamath area.
I'am also a Board member of the Wood River District Improvement Company.

I want to go on record as strongly supporting the proposed rule changes to Division 25.

The implementation of the Final Order of Determination of the Klamath Adjudication and
the regulation of groundwater according to Division 9 has had a devastating impact on my
ranch in Fort Klamath. In 2018, 1 was able to grow less than one fourth the pasture
historically produced. The proposed rule change to Division 25 will not come close to
making me whole, but the rule change along with other measures [ am taking might lessen
the impact to my business.

Thank you for the opportunity to comment and [ hope the adoption of the proposed
changes to Division 25 leads to a reasonable adoption of permanent rules in 2021.

Mike LaGrande
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Anthony & Mary Booker
PO.B. 177

61137 Hwy 140 E

Bly, OR 97622

Ph: 541 353 2261

February 17, 2019 By email to: racquel.r.rancier@oregon.gov

Racquel Rancier, Senior Policy Coordinator
Oregon Water Resources Department

725 Summer St. NE, Suite A

Salem, OR 97301-1271

PUBLIC COMMENT RE: PROPQSED INTERIM RULES: OAR 690-025-0020,
-0025 AND -0040.

After reviewing the above-referenced proposed rules, attending both RAC
sessions, listening to argument from many perspectives and providing
argument, we conclude that the proposed interim ruies are a reasonable
compromise and should be adopted by the Commission immediately.

\Ma iook forward to discussion towards the Department framing a
comprehensive Basin Management Plan during the next two years which
accommodates all interests,

Anthony and Mary Booker
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Frbinary 17, 200149 By sl tofacuel Ze e

[ gt Bancisr, Senior Policy Coordinator
Coraggon Sutir Peaourcns Departinent
Yok Surnmer B WE, Suite A
Halorm, OR 673011271

BUBLIC COMMERNT_RE: PROPOSED IMTERIIA RULES: OAR686-675-0020,
<025 A ~D040,

After raviewing the above-referenced proposed rules we corichude that the
proposed inferim rules are a reasonable compromise and should be adopted by
the Gomrnigsion immediately.

We Inok forward to discussion towards the Department framir

comprehensive Bagin Management Plan during the next two. years which
accommodates all interests,
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Bly Water & Sanitary District
61138 Highway 140E

Bly, OR 97622

Ph: 541 353 2562

February 17, 2019 “ By email to:rrgguel.rrancier@oregon.gov

- Raoquel Rancier, Senior Policy Coordinator
Oregon Water Resources Department

725 Summer St. NE, Suite A

Salem, OR 9?301 -1271

PUBL COMMENT RE; PROPOSED INTERIM RULES: OAR 680-025-0020.
20025 AND -0040. ‘

;'After reviewing the above-referenced proposed rules, attending both RAC
- ‘sessions, listening to argument from many perspectives and providing *:
“argument, we conclude that the proposed interim rules are a reasonab[e
compromise and should be adopted by the Commlsmon immediately.

We look forward to dsscussion towards the Department framing a
comprehensive Basin Management Plan during the next two years which

accommuodates all interests, -

sz ; Lo 7
Meve Cornell, Prosident
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February 19, 2019

..To the Oregon Water Resources Department, |

}i I
The purpose of our government is to equitably protect its citizens and It resources. This purpose Is
accomplished through the creation and enforcement of laws that provides a framework that will not infringe

on the freedom of those citizen who consent to be governed by these laws.

Those who are elected or appointed the task of administering these laws ARE NOT MORALLY SUPERIOR
persons. Administrators are required to abide by these same laws. They are also required to be held to a
higher standard of behavior that comes as a cost of the trust that citizens place in these administrators.

The actions and history of administrators of Oregon Water Resources Department has been displaying a
distinct lack of respect for their fellow citizens. In one specific example, respect has not been demonstrated
by changing the scientific assumptions that OWRD must use in calculating the amount of water that ranchers
use in making hay, When it was pointed out to an administrator that at least four flaws exist in this model,
and when it was requested that the model be corrected to reflect reality, the response from the administrator
was an emphatic refusal to make any changes.

When have these administrators demonstrated distinct attitude of moral superiority? A specific example
occurred when, at a recent open house, in a condescending manner, an administrator remarked that he “just
wished there was a way to explain the water model In a way that we could understand”.

We are your fellow citizens. We are intelligent enough to discern that the models that are being forced on us
lire not accurate. They do not reflect the reality. These models are being used to force harm on our freedoms
and livelihood.

Since the inaccurate science being used to justify these actions is not allowed to reflect reality, then these laws
are clearly being used for political reasons. ORWD has not only an obligation to protect natural resources and
society, but they also have a MORAL obligation to be equitable in their administration. OWRD's current
actions break down the societal framework that protects citizens. The attitudes of the administrators destroy
the trust of their fellow citizens. The economic and emotional hardships caused by politically motivated, false
scientific-based enforcement are unfairly suffered by those who have caused no harm.

Every person, regardless of their station in life, will at some point heed to give an accounting of their life’s
choices and decisions. OWRD administrators — each and every one of you — will at some point be required Lo
answer for the grief and stress that YOU are choosing to inflict on others. Even the science of OWRD cannot
deny this most basic law of life.

You are inflicting harm on our family. On our nelighbors. On out community. And you will be held responsible
for this. Take this into consideration while you spend the next two years making those “permanent rules” for

the Klamath Basin.

~ Ann SeCoy
' jeatty, OR
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-, PRYBYL Stephanie H * WRD

From:; RANCIER Racquel R * WRD

Sent: Tuesday, February 19, 2019 10:07 AM
To: ‘ PRYBYL Stephanie H * WRD; GALL ivan K * WRD
Subject: FW; Division 25 comiment

From: Hoilie Cannon [mailto; hcannon@waterrightsolutions.com]
Sent: Tuesday, February 19, 2019 9:13 AM

To: RANCIER Racquel R * WRD

Cc: Lee Traynham (traynham@frontiernet.net); Buckley Cox (info@traynthamranch.com); Michael LaGrande
{mlagrande@sunvalleyrice.com); Robert Wallace; Cathy Waters

Subject: Bivision 25 comment

Racquel
| am the contract manager of Wood River District Improvement Campany (WRDHC). 1t is my duty to get water to the land
of WRDIC. The Irrigation season of 2018 was a disaster because of the regulation of wells by Division 9 rules.

OWRD needs to do a better job of developing the knowledge of the connectivity of groundwater and surface water. And
a better job of communicating ta the landowner the impact of each individual well to surface water. At this time,
OWRD cannot provide me with the calculations of the impact of the WRDIC wells on the surface water, Maybe the wells
are connected to surface water, but without the individual calculations, it feels.like there is a blanket regulation that

may or may not be correct.

Permit G 17506 requires the wells of WRDIC to be “continuously cased and continuously sealed to a minimum depth of
400 feet below land surface”. This condltion and the fact that the permit was issued implies that OWRD found that by
meeting the conditions of the permit, the wells would not Impact surface water. Further, the old Division 25 rules said
wells continuously cased and sealed to 500 feet would keep the wells from being regulated because of surface water
connhection. Therefore WRDIC spent a lot of maney to meet the conditions set by OWRD to gain security that the wells
would be able to operate. Then, in 2018 OWRD pulled rug out fram under WRDIC, with devastating

consequences. WRDIC put faith in what was sald by OWRD and Invested about $2.5 million to complete the

wells, WRDIC is one of the parties whe intends to bring a lawsult against OWRD if the Division 8 rules remain in effect.

But, WRDIC would much rather work with OWRD to settle these issues outside the court. Therefore WRDIC strongly
suppaorts the propased Division 25 rules. WRDIC looks forward to collaboratively working with OWRD and the other
Interests in the water resources of the Klamath Basin in the development of the rules that will replace the Division 25
rules In 2021, Until then, the proposed Division 25 rules should be adopted as soon as possible.

Thank you for this opportunity to comment.

Hollie Cannon

Water Right Solutions, LLC
Office: 409 Pine St, #311
Klamath Falls, OR

Mail: 3246 Hammer St
Klarath Falls, OR 97603

|} Phone: 541-821-5848




Oregon Water Resource Commission
725 Summer Street NE, Suite A
Salem, OR 97301-1271

February 21, 2019

Commissioners:

I was a member of the Rules Advisory Committee that met in January 2019 for the purpose of
providing feedback on the draft interim rules for the Upper Klamath Basin.

In ORWD’s “Need for Rules” section in the “Notice of Proposed Rulemaking” filing it states
that “In the Klamath Basin, significant amounts of groundwater discharges to surface water, such
as springs streams, and rivers. Pumping wells capture some of this water reducing the amount of
sutface water”,

1 don’t remember that any RAC members disputed that some wells might interfere with surlace
water but they did stress that this would not be the case with all wells within the Upper Klamath
Basin or in fact the entire Klamath Basin.

These statements from the majority of the RAC members prompted them to request that each
well be tested individually to conclude if a well is definitely intetfering with a surface water
source prior to regulating-off that particular well.

Also stated was, “In the 2000°s through present, significant data were collected in the basin and
several reports documented hydraulic connection between surface water and groundwatér in the
basin”. Does this mean that several other reports did not document hydraulic connection? This
was not answered during the RAC meetings. The majority of RAC members did not agree with
ORWD that sutface water and groundwater are hydraulically connected.

And, “Regulation undet the existing OAR 690-009 statewide rule has resulted in litigation,
prompting these proposed basin specific rules”. Does this mean that the well irrigators of the

Klamath Basin are to be discriminated against and not be allowed our constitutional right to
litigate if so desired?. :

Also, I do not agtee with the proposed OAR 690-025-0040 sections (1), (2), (3) and (4).

Sincerely,

Joan Amaral Sees
Beatty, OR
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" February 21, 2019

Before the Oregon Water Resources Commission
Testimony of Roger Nicholson on Proposed Division 025 Rules

The Nicholson family has been ranching in the Wood River Valley since the late 1800s.
I own several tracts of land with pre-1909 water rights that were decreed in the prior Wood River
adjudication, as well as water rights that have been adjudicated in the KBA. I am also the
prosident of Fort Klamath Critical Habitat Landowners, Inc. (“Fort Klamath™), an Oregon non-
profit formed to facilitate research and legal advocacy regarding water rights of the Wood River
Valley watershed and other water bodies to protect people and water resources; and, to educate
and involve the public in sustaining water rights.

Irrigation water is critical in order for my business to grow feed for cattle through the
summer. However, all of my surface water rights have been put at enormous risk as a result of
OWRD’s erroneous quantification of instteam flows for the BIA. The Department set the
instream flows so high that surface water for irrigation in the Wood River valley is gxtremely
limited. As a result, unless or until those instream flows are corrected as part of the adjudication
process, groundwater i often my only available supply for 2 lot of my acreage. | have invested
hundreds of thousands of dollars to develop wells as & supplemental source of water. 1 have ,
relied on OWRD’s division 009 rules promising that no wells located more than one mile from a

_ surfape water source will be regulated in tho absence of a statutory critical groundwater

determination, 1 purposely drilled my wells outside of the one-mile zone so that I could rely on
these wells for irrigation dwing times that surface water is unavailable. 1 am not alone. Other
irrigators, the City of Chiloquin and other municipalities have spent, or financed, millions of
dollars to drill wells outside of the one-mile zone.

Despite these investments and the importance of groundwater as a supplemental source of
Irrigation water for when surface water is not available, the Department shut off more than 140
wells last summer based on the enforcement of the unrealistic and unobtainable instream fiows
the Department awarded to the BIA. Because my wells are ouiside of the one-mile zone, 1 was
fortunate to not be among those that wete regulated. But I am concerned by the Department’s

‘approach to regulation last summer, regulating all those wells off without giving them any prior

due process. I also have concerns about the practice of the Department relying on hydraulic
modeling that has little ground-truthing supporting its assumptions and predictions. Finally, I am
alarmed and object 1o the Department’s decision to po forward with attempting to declare
scientific facts in these proposed rules, which touch on issues that are very much in controversy.,
Although T appreciate that the Department has tempered these rules by stipulating they will be
not establish future precedent, that is all the more reason to leave the controversial scientific
findings out of the rule. » :

I served on the Rules Advisory Committee for the deaft rules under consideration tody.
I submitted suggested changes to the rules (attached), which went largely unadapted by the
Department. Although I still prefer my proposal, I support the Department’s overall approach of




backing off on regulation to provide a two-year period for the parties to try to resolve these
difficult issues. The one issue that this Commission needs to strengthen is the one-mile
protection under the Division 009. As I have stated, there are a lot of us in the Klamath Basin
that have made huge investments to drill wells outside of the one-mile zone. Those wells must
be given regulatory assurances they will not be regulated in favor of surface water rights in the
future, no matter what the outcome of the Department’s fature rulemaking processes in the basin,
However, I understand the fact the Department is stipulating that these rules do not establish
precedent for future regulation. This leaves those of us who have relied on representations from
the department that there will be no ealls on wells beyond a mile without any long term
protection, These representations have continued with recently the department granting an
extension of time on an expiring permit in order to drill new wells to replace several within one
mile of 4 stream. The investment in the new wells is estimated to be over $500,000. In division
009 and the former division 25 rules protections for wells over one mile from surface waters
have been continually in place. In summary, while today I urge the Commission to adopt the

‘rules to provide numerous Upper Basin iirigators much-needed relief I urge the commission to

strengthen the protections for wells located outside: of the one-mile zone by a provision that
automatically puts division 009 and the former division 25 protections back in place upon the
new rule expiring. '
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Commissioners:

I am writing to ask you to oppose the proposed water resources rules. Even though these rules

/ are temporary, they set a dangerous precedent for how water is managed in the west by codifying the
fallacy into law that all surface water and ground water is connected. Water Resources has done
studies that have concluded the opposite is true in many instances, but this rule isn’t about science.
This is purely a political move to further diminish agriculture in Klamath county, and eventually the
whole state. Currently, ground water is supposed to be managed separately from surface water. There
are a lot of good reasons for that. If all groundwater is connected to surface water, then well
construction standards are no longer needed. Also, this rule change could impact hundreds of
Department of Environmental Quality sites in Klamath County. They seitled cases based on the
science that showed no interference between surface and groundwater, If real science is to be ignored
and this political opinion is codified into law, those settlements will be moot.

I am also very concemed about the way that these rules have been created, 1 attended both rules
advisory committee meetings and it greatly concerns me how Water Resources completely ignored the
suggestions of the members on that commitiee, Tt seems that Water Resources has an agenda and is
going to push these rules through no matter what.

These rules are being touted as necessary to allow Water Resources time to engage the
community and create permanent tules. Thus far, Water Resources has completely ignored the
concerns of the community. How are these rules going to change that? 1 don’t think that they will.

I urge you to either reject these rules in their entirety, or at least remove the part about all
surface and groundwater being connected. This rule bodes ill for all water users in Oregon.

Thank You,

Susan Topham
Rancher in the Sprague River Valley
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THE KLAMATH BASIN

WATER RIGHTS
ADJUDICATION

HOW TO FILE A CLAIM--SHOULD { FILE?

WEHAT AREA I8 BEING AUIUDICATED?

The Director of the Water Resources Department has filed a notice to begin an adjudication of the
waler rights of the Klamath River end 1ts tributaries, According {o slate law and regulations (his
includes afll waters that drain to the Klamath River, All water right holders within the Klamath
Basin will be bound by the final determination of this adjudication.

Portions of the Klamath Basin have been previously adjudicated. These previously adjudicated areas
include: the Morth and South Forks of the Sprague Rivey, Anna Creek, Cherry Creek, Four-Mile Creek,
Seven-Mile Creek and the west side of Wood River, The Lost River Is not considered to be part of the
Klamath River drainage basin in Oregon. Clalms to use water in the previously adjudicated areas may
not be filed unless you or your predecessors were not notiffed at the ime of the adjudication. L

WHO MAY FILE A CLAIM IN THE KLAMATH ADJUDICATION?

You may file to participate in the Klamath adjudication if:

i :} 1 You claim to have a use of surface water from a spring, creak, streamyriver or Take that
’ began before Pebruary 24, 1909 and the use has been continuous shice then;
2} You have a claim to a federal reserved right;
3 You are an Indian claiming a right to praciicable irrlgable acreage: i
43 Yuu lave a cialin based on an Indian reserved right for practicable irrigable acreage b
and have developed that right within 5 years of purchase of the lands; or,
5) You are a surface water right holder within the Klamath basin and wish to have the

opportunity to contest the claims of others.

WHAT IF I RECEIVE WATER FROM AN IRRIGATION DISTRICT OR FROM THE
.5, BUREAU OF RECLAMATION?

Bither the irvigation distriets or the 1.5, Bureau of Reclamation may choose to file a claim for all of
their customers. A water right will be allowed only once for each valid claim. You may check with
your irrigation district, or the Bureau of Reclamation, or the Oregon Water Resources Depariment 1o
deterrnine if your property has been mapped and included as part of a larger claim,

1f you only use water from a groundwater source or front a mitnicipal water supply then you need not do
anything further. You will not be a party to this proceeding.

WHAT HAPPENS AFTER ] FILE THE CLAIM?

The Water Resources Department reviewn each claim (o determine if it is complete and aceurate. All
claims and maps are gathered together, In ghout one year, notice wil be sent to all parties to come and
examine all of the evidence, Those who are participants may file contests against any other person's
claim. Contests are resolved either by the concerned parties or as a result of separate hearings.
Pirdings are prepated by the Depariment and submitted lo the Klamath Cirenlt Court, The Court
tiolds hearings and jssues a final decree on all of the vested water rights. There is an opportunity to
appeal the Court's decision.




WHAT SHOULD I DO NOW?

If you use water directly from a spring, creek, lake, diteh or stream, decide if you will file a elaim as an
Individual or as part of a larger distrlet. If you wish to file your own claim, complete the enclosed form
a5 best as you can and bring it with yon duing one of the times listed on the enclosed notice,

Your claim must Include facis requested on the enclosed form

a. Your name and address,

b The stteam from which waler {s taken,

e How you use the water, !

d, How much water is used,

e The date water was first put to use on your lands from that stream.

A large number of water uses in the Klamath Basin have been mapped by the Water Resources
Department. The maps were prepared as a result of pevsons filing a notice of intent 1o file a clalm In
1877, You may check the mapped area and Depatiment files for your property at the time you file your
claim. if your claim has not been mapped, you must have a map prepared by an engineer,surveyor, ora
certified water rights examiner,

The facts of your claim should be documented as best you can with coples of land patents, deeds,
coniracts, and/or casements, Proof of uses of water may include statements from persons who kiow about
the historical use of the waler, lefters, county records of an intent to use water, or other documents from
the origlnal developers of the water use. You must pay the fees listed below af the time you file your
¢lalm,

WHAT UBES OF WATER CAN I CLAIM?

Only water that is used without waste can be claimed, Uses may include: .

a. Dormnestic use for a household Including up to 1/2 acre of Jawn and garden, and Hyeatoek
for the family's use,

b, Stock water for animals for commercial sale, or for wildlife,
€ Irrlgation of any crop.

d. Commergtal, industriai, or municlpal uses,

e, Fower development or mining,

£, Other uses, as can be documented.,

HOW MUCH DOES IT COST TQ FILE A CLAIM?

When you file a dlaim you must pay a fee,

For Irrigation Uses:  $2.00 for each acre of frrigated lands up to 100 acres.
$1.00 for each acre over 100 acres, or a minimum fee of $30.00.

For Pewer Use: $2.00 for each theoretical horsepower (thp) up to 100 thp.
$ 0.50 for each thp aver 100 thp up te 500 thp
$ 0.35 for each thp over 500 thp up to 1000 thp and
$ 0.25 for euch thp over 1000 thp.

For Each Other Use:  $200.00 for the frst cubic foot pér second of pumping taté or fraction thereof.
$ 50.00 for each additional cuble foot par second.

WHAT HAPPENS IF I MISS THE DEADLINE?

It you fall to file during one of the times listed in the enclosed notice, you will be stopped from making
any ¢laim to the use of the water and will have forfeited your right to the use of the walers. You may
raquest an extension of ime for providing documentation of your clalm, 1€ you file the form and minfmum
fees by the deadline in the attached notice.

WHO SHOULD 1 CONTACT IF I HAVE QUESTIONS?

If you have have questions abou filing a clatm please call our Salem office at 378-3066,
To avold the crowds and to make better use of your time, please cali for an appointment at §83-5533,
after owr Klamath Falls phone is available, beginning 10:00 am Wednesday, October 10, 1850,
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Oregon Water Resource Commission
725 Summer Street N.E., Suite A
Salem, OR 9730-1271

Commissioners:

| am Virginia Topham. 1 am a cattle rancher in the Sprague River Valley. |
have been a land owner and have continuously irrigated on our family
ranch for 48 years. My children were born, raised, and still reside on the
ranch. They represent the third generation on the land. This is our life and
our heritage that is being threatened with destruction by OWRD's
unreasonable, illegal, and unproven tactics. | have several concerns about
OWRD changing the rules all the time. How are we to operate our family
cattle ranch when our water is always in jeopardy? This land has been
continuously irrigated for over 150 years. Without water the ranch
becomes desert. Three successive QWRD directors told us told us that if we
wanted water long term we needed to drill wells. In fact, OWRD financed
many wells in the area in the 1980's. You have taken away all our surface
water. When the surface water was adjudicated years ago, we received a
letter from OWRD stating that if we had a ground water supply we were
not a party to the proceedings. I'm sure you know how that worked out!
Our ground water has never been adjudicated yet last year our well was
called because we are within one mile of Whiskey Creek. What happened
to first in time? Now you say we can have water for two years, then what?
Frankly, we don't trust you. You say you are going to be studying the
situation but Ivan Gali says your science cannot be questioned. | thought
America was built on the principle that " one is innocent until proven
guilty.” OWRD says groundwater and surface water are hydraulically
connected. Your computer modeling no way resembles the real world.
Apparently the State of Oregon says "we are guilty until we prove we are
inhocent.” We cannot prove a negative. You are making a political
decision, not a decision based on science. I just hope you are aware of the
ramification of your poelitical decision because many lives and livelihoods
are being destroyed.

Thank you for your time.

Virginia Topham

Flying T Ranch

35133 Sprague River Road
Sprague River, OR 97639
cattle@flyingtsalers.com
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February 25, 2019
Racquel Rancier
Senior Policy Coordinator

Oregon Water Resources Depariment

725 Summer Street NE, Suite A, Salem, OR 976301

Re: Klamath Tribes comments for Commission on OWRD Notice of Proposed Rulemaking
Dear Racquel:

On behalf of The Klamath Tribes I would like to submit several concerns and comments for consideration
by the Pepartment and Commission regarding OWRD's Notice of Proposed Rulemaking Including
Statement of Need and Fiscal Impact issued on January 29, 2019. Given the hydrology of the Klamath
Basin, the proposed draft interim rutes wili result in Joss of flow to adjudicated senior water rights to the
henefit of non-adjudicated funior groundwater users. The Klamath Tribes, supported by various
members of the RAC, put forth a series of revisions to OWRD’s initial proposal, but none of these
changes were impiemented into the current draft. The Tribes’ proposed modifications would allow for
appropriate domestic use while still providing the protection senior surface water users are entitled to

. under Oregon’s prior appropriation system. Consideration of the Tribes’ proposed changes is warranted

and necessary to ensure the Department remains in compliance with its statutory obligations,

Oregon Revised Statute 537.525 requires that heneficial use of groundwater be made only within the
capacity of available resources. In the Upper Klamath Basin, groundwater and surface water are
extensively interconnected and groundwater resources are a slgnificant source of flows for surface
streams and rivers, The Klamath Tribes possess adjudicated water rights for instream flaw in many of
the streams and rivers of the Upper Klamath Basin, which are for the benefit of the Tribes’ treaty
resources, the use of which redound to the benefit of many groups and individuals., The majority of
these streams and rivers are spring fed or otherwise depend on groundwater for meaningful portions of
their base flows. Further depletion of groundwater will impact these surface flows by over allocating
available water resources. Over allacation will result in negative impacts to treaty resources and
ultimately numerous groups and individuals, including adjudicated sarface water users.

Groundwater/Spring fed sources are extremely Important to both native Redband trout and ESA listed
sucker species and used as both spawning and thermal refugia habitats. All of the spawning habitat of
the Upper Klamath Lake Redband Trout fishery is reliant on groundwater sources. Decreases in
groundwater sources have also colncided with a decrease in the spawning population of Redband Frout.
Sound management of water resources within the Upper Klamath Basin is necessary to maintain access
to habitats provided by groundwater sources. Over allocation of groundwater resources through
development of unsustainable OAR’s including interim OAR's is not acceptable and should not be
abetted by the Department, ‘

It Is my belief that both current OAR’s under Division 25 (possible regulation of 40 wells) and Division 9
{possible regulation of 140 wells) are inadequate for protection of current surface water claims and the
Klamath Tribes consequently would welcome the development of a protective set of Basin Wide Rules.
Indeed, a comprehensive set of Basin Wide Rules are necessary in order to properly protect the
adjudicated water rights of the Upper Klamath Basin, The Klamath Tribes understand that OWRD is




prepared to hegin a process to promulgate such rules. The Tribes support and look forward to
participating actively in that process.

The proposed interim Division 25 rules, however, are even lass protective than the current rules, leaving
only 7 wells in the Upper Klamath Basin susceptible to regulation. Paring back groundwater reguiation
in this way would result in increased groundwater use, an outcome that is neither sustainable nor
responsible. Under current conditions, many of the Tribes’ instream rights protecting treaty resources
are rarely met, most likely at least partly as a result of groundwater extraction. ORS 537.525 also states
that reasonably stable ground water levels are to be determined and maintained. Stability of
groundwater should require maintaining levels that provide for the satisfaction of adjudicated instream
claims and the protection of domestic uses.

The Klamath Tribes’ proposed changes o the interim Division 25 rules, if adopted, could allow for
protection of senior water users without-impacting domestic uses. We strongly advocate for their
inclusion in any final rules adopted by the Commission.

Proposed changes with brief descriptions:

590-025-0020:.

{2) “Existing Rights of Record” means authorized groundwater uses, determined claims,
groundwater registrations, rights arising under federal law and surface water rights.

This _recommended change was meant to protect any federal reserved rights not inciuded in an
Adiudication, :

{9) “wWell” or “wells” means a well as defined in ORS 537.515(9) that is located in the Upper
Klamath Basin and is used to beneficially withdraw water for authorized groundwater uses
lmited to including domestie, stock, irrigation, industrial, runisipal and aquifer storage and
recovery Uses. ' &

The striking of domestic and municipal wells needs to include o moratorium on future
applications or cap on current use during the interim while basin wide rules are developed.

This recommended change was meant to protect domestic use consistent with past water calls. Under
the current proposed rules, a call could impact all wells, including domestic ones.

690-025-0040;

{1) 1n the Kiamath Basin, there is a rebuttable presumption that groundwater and surface water are
hydraulically connected. To rebut this presumption, the party withdrawing or seeking to
withdraw groundwater must demonstrate to the Department by clear and convincing evidence
that no hydrologic connection exists between the groundwater reservoir being withdrawn or
proposed to be withdrawn and surface water, and that such groundwater withdrawals have no
measurable depletion to senior existing rights of record.

This recommended change would be consistent with current state of the science yet allow for new
science to be produced, just not at the State’s or senior water user’'s expense.

{6) The Department may shall regulate wells that are located a horizontal distance equal to or less
than 500 feet from a source of surface water rights whenever a valid call for surface water is




made and the Department is regulating in accordance with the users’ existing rights of record.
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than-500-fectfrom aseurco-ofsurface water

This recommended change would consider groundwater within 500 feet as being directly connected to
surface water, requiring regulation. Deleting the last sentence ba consistent with current state of the
science by allowing for the possibility of regulation beyond 500 feet where apprapriate.

(7) Whenever a valid call for surface water is made and the Department is regulating in accordance
with the users” existing rights of record, the Department may regulate wells that are located
horizontal distance greater than 500 feet from a source of surface water rights if such regulation
will provide effective and timely relief te the right(s} for which the valid call has been made.

This recommended change would be consistent with current state of the science and OWRD's statutory
obligations by allowing for regulation beyond 500 feet where appropriate.

Make the following revision to new proposed Subsection 7, {OAR 690-025-0040(7}, as follows:

(#8)  Groundwater regulation in the Upper Klamath Basin before March 1, 2021, will accur pursuant
to OAR 690-0025-0020 to OAR 690-0025-0040. After March 1, 2021, GAR 690-0025-0020 to
OAR 690-0025-0040 will no longer be in effect and groundwater regulation in the Upper
Kfamath Basin will occur under OAR 690-0089, unless the Commission adopts new rules
governing groundwater regulation in the Upper Klamath Basin prior to March 1, 2021,

On behalf of The Klamath Tribes, | recommend adopting above recommended changes in order to meet
Department’s statutory obligations. '

Thank you for consideration,

Brad Parrish
Water Rights Specialist

The Klamath Tribes Research Station
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Racquel Rancier

Oregon Department of Water Resources
725 Summer Street NE Suite A

Salem, Oregon 97301

Dear Ms. Rancier:

I am writing in opposition to Oregon Water Resources plans to regulate wells on
private property on the basis of the Klamath adjudication.

In 1906, two parcels of land were ceded out of the Klamath Indian Reservation.
One, for 621,824 acres, was ceded out of the reservation in a boundary settlement
agreement for $537,007,20. This area started about 1 mile west of the current Ivory
pines Rd. and extended to the Quartz Mountain area. In exchange for this payment the
tribes were required to “cede, grant, and convey to the United States all their
claim, right, title and interest in and to all” this land. In 1969, the Indian
Claims Commission awarded the tribe $4,162,992 for this land known as the 1991
cessation agreement. In 1985, the U.S. Supreme Court ruled ODFW v. Klamath Tribes
“The 1864 Treaty's language indicates that the tribe's right to hunt and fish was
restricted to the reservation, and the 1901 Agreement's broad language accomplished
a dimunition of the reservation boundaries. :

The second area, was 87,000 acres and 1s in the Upper Williamson river area and
is currently owned by the Green Diamond timber company. In 1906, it was offered to
the California and Oregon Land Company in exchange for 111,080 acres of land patents
the company owned within the reservation as a result of a military road contract
granted before the tribes treaty establishing the reservation. The tribes were paid
an additional $108,750 for.this exchange. In exchange for this payment the tribes
were required to execute "a release of any claims and demands of every kind against
the United States for the land involved. In 1938, the tribes were paid over 2
million dollars more by an Act of Congress for this exchange agreement to establish
fair market value,

In both cases, the tribal councils approved these settlement agreements.

In granting the tribes right to water from private land outside the 1854
reservation boundaries the Oregon Department of Water Resources (ODWR) has literally
gone off the reservation of legal boundaries. Tribal rights are determined by treaty
and known as federal reserved rights. OWRD has mixed up western water law with
tribal rights to try to extend Indian claims to private land. The only time
immetmorial rights the Indians have are hunting, fishing, and gathering rights.

Water rights cannot be seperated from the time immemorial rights.

Th the Adair decisions the federal courts ruled the Klamath tribes were entitled
to enough water to support a modern standard of llving regarding hunting and fishing
rights. ODFW declined to even determine what a modern standard of living is in this
context.

This is important because in United States v. New Mexico, 438 U.S. 696, 700
(1978) The U.S. Supreme Court wrote




(noting that "each time this Court has applied the
‘implied-reservation-of-water-doctrine’ it has been carefully examined both the
asserted water right and the specific purposes for which the land was reserved, and
concluded that without the water the purposes of the reservation would be entirely
defeated.") -

This rule applied by the Supreme Court is restated in Cappaert, 426 U.S. at 139
which said the reserved rights doctrine is a rule mandating a determination of
legislative intent : In determining whether there is a federally reserved water
right implicit in a reservation of public land , the issue.was whether the
Government intended to reserve unappropriated and thus available water." This is the
very same court decision that determined reserved rights could be decided in state
adjudication.

The state's well restrictions are being applied to land where the land is
already appropriated and the state has offered no evidence the primary purpose of
the former reservation would be entirely defeated with no restrictions on water
wells,

In fact, Attorney General Isaac Van Winkle stated in his opinion dated Mov. 14,
1936 that there was only 200 cubic feet of unappropriated water from the Klamath
basin at the Link River as of that date. This is far below the
wells the state i1s trying to regulate. Unfortunatly, the records he relied upon no
longer exist as the state has failed to maintain these records despite legal
requirements to do so since the establishment of the office of state engineer in
1965. In granting modern water rights, the U.S. Court of Claims in Aug. 31, 2005
2005 (No,01-591 L)
stated "Flaws similar to those found in the 1958 (Neuner) opinion are exhibited in
the position'of the Oregon Attorney General has taken in the adjudication. See In
the Matter of the Determination of the Relative Rights of the Waters of the Klamath
River, a Tributary of the Pacific Ocean, Oregon Water Resources Department's Closing
Brief on Reply 36-41 (July, 14, 20e5).

The truth is courts cannot reserve or create federal property rights; only
Congress, or the Executive acting under statutory authority, can do that (U.S.
Constitution. art., IV 3)

The truth is the state has been trying to defeat the exclusive right language
the U.S5, Supreme court in ODFW v, Klamath tribes since the establishment of the
Oregon Water Commission in 1985 and the notice of adjudication registration in 199%@.

It has done so by granting various state -agencies and the Forest Service instream
water rights with priority dates of 1974 and later. As a practical matter these
water rights are worthless. But it allowed the state 1n adjudication to claim in
its Feb. 12, 2087 Amended Order #4 that "the non-exclusive nature of the Tribes'
hunting, fishing, and gathering rights do not affect their water rights.™

This statement trys to sow confusion. OQutside of the reservation, tribal members
have the same rights as everyone else in the state of Oregon. OFf course these
rights don't affect water rights because they have no time
immemorial rights apart from the reservation.



]
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In Tayler et. al. v. United States (44 F.2d 531 1938) the Ninth Circuit Court of
Appeals ruled the federal government cannot give the tribes in stream water rights
if they were already appropriated by the state. Since Oregon acquired state watevin
1859 and the Klamath Tribes treaty didn®t happen until 1864; the whole premise of
taking water from private property owners is flawed. The state would do well to
abolish all its rules regarding well regulation on behalf of the tribes.

Jerry Jone
356 Day S<hool Rd.

Chiloquin, Oregon 97624
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Leland Hunter -
PO Box 264

Bly, OR 97622

Ph: 541-891-8116

February 27, 2018 By email to:Raquel.r.rancier@oregon.gov

Raguel Rancier, Seniof Policy Coordinator
Oregon Water Resources Department
725 Summer St. NE, Suite A

Salem, OR 97301-1271

PUBLIC COMMENT RE: PROPOSED INTERIM RULES : OAR 690-025-0020,-0025
AND-0040,

After reviewing the above-referenced proposed rules we conciude that the
proposed interim rules are a reasonable compromise and should be adopted by
the Commission immediately.

We look forward to discussion towards the Department framing a comprehensive
Basin Management Plan during the next two years which accommodates all
interests.

Leland Hunter
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From: RANCIER Racquel R * WRD

Sent; Saturday, March 2, 2019 10:03 AM

To: PRYBYL Stephanie H * WRD; GALL tvan K* WRD
Subject: ' FW; comments

From: Rob Wallace [mailto:rob@delriovineyards.com]
Sent: Friday, March 01, 2019 8:33 AM

To: RANCIER Racquel R # WRD

Subject: comments -

{ am the owner of approximately 600 acres along HWY 140 in the upper Klamath Basin. My ranch is subject to the
Division 25 rules. The ground water rufes have a huge impact on the future of my ranch. Therefore | strongly support the
adoption of the proposed division 25 rules,

{ look forward to being involved in the permanent rule making process planned for the next two years.

Thank you

Rob Wallace .

Del Rlo Vineyards & Winery
52 North River Road
P.O. Box 906
Gold HHI, OR 97525
" cell {541) 840-8953
_Winery {541} 855-2062
www.delriovineyards.com

{




March 4, 2019

Before the Oregon Water Resources Commission
Comments of Sprague River Resource Foundation, Inc. on Proposed Division 025 Rules

‘Sprague River Water Resource Foundation, Inc. (“Sprague River”) is an Oregon non-profit
cotporation organized under Oregon Revised Statutes Chapter 65 dedicated to the protection of
sustainable agriculture and the sustainable use of water resources in the Sprague River Valley and
lower Williamson River in Klamath County, Oregon. Sprague River represents dozens of irrigators
throughout the Sprague River valley. Sprague River’s members irrigate from the Sprague River
and its numerous tributaries, as well as other tributary streams of the lower Williamson River, Iis
members own lands upstream of the former Klamath Indian Reservation on lands ceded by the
Klamath Indian Treaty; or, on allotted lands within the former Klamath Indian Reservation.
Several Sprague River members own wells that are vital in order to keep agricultural lands irrigated
in the Sprague River Valley, particularly since OWRD’s quantification of instream flows for the
U.S. Bureau of Indian Affairs (“BIA”) leaves little-to-no surface water available for withdrawal
by irrigators. Therefore, Sprague River provides the following comments on the Oregon Water
Resource Department’s proposed Division 025 rules, pertaining to groundwater use in the Upper
[Klamath Basin.

Trrigation water is critical in order for Sprague River metnbers to grow feed for their cattle
through the summer. Sutface water is practically unusable now, as a result of OWRD’s inaccurate
quantification of instrean flows for the Bureau of Indian Affairs. The Department set the instream
flows so high, they are only met during flood events or in years of enotmous snowpack—and even
then, only for short periods of time. As a result, unless or until those instream flows are corrected
as part of the adjudication process, groundwater is the only lifeline available for Sprague River
members to sustain their operations and family businesses. Many Sprague River members have
invested hundreds of thousands of dollars to develop wells as a supplemental source of water.

Despite these investments and the importance of groundwater as a supplemental source of
water when surface water is not available, the Department shut off more than 140 wells last
summer, under current Division 009 tules, based on the enforcement of the BIA’s unrealistic and
unobtainable instream flows. Our community had no choice but to act. Eight of our members
filed lawsuits in Marion County Circuit Court, challenging OWRID’s authority ta regulate their use
of their wells under Division 009 rules, Those lawsuits are:

*  Margaret Jacobs v. Thomas Byler, et al., Case No. 18CV26118

* Duane Martin Ranches, LP. v. Thomas Byler, et al., Case No. 18CV26120

e Kevin Newman and Jennifer Newman v, Thomas Byler, et al., Case No. 18CV26124

¢ Barbara A. Duarte and Eric Lee Duarte v. Thomas Byler, et al., Case No. 18CV26125

s Lon D. Brooks and Mary E. Brooks, et al. v. Thomas Byler, et al., Case No. 18CV26126

*  Geoffrey 1. Miller and Catherine A. Miller, et al., v. Thomas Byler, et al., Case No.
18CV26130;

*  FranklinJ. Melsness and Janet G. Melsness v. Thomas Byler, et al,, Case No, 18CV26153




o« Anthony Edwards and Charmaine Edwards v. Thomas Byler, et al., Case No. 18CV28865

While Sprague River members’ specific concerns are outlined in their lawsuits, their
overarching concern is that irrigators are entitled to due process before being regulated, not after.
We think the legislature has made it clear that contested case proceedings must be afforded to
irrigators before they can be regulated to fulfill a surface water right—whether that be in the
context of a critical groundwater area determination or otherwise. We do not think the Department
can regulate an entire agricultural community off on the basis of a hydraulic model without site-
specific data nor without giving ranchers due process. In addition, we think the Department’s
modeling and assumptions about the interaction with groundwater and surface water are horribly
flawed. Nevertheless, based on consideration paid by OWRD, coupled with the agency’s promise -
to propose tules aimed at reducing regulation in 2019 and 2020, Sprague River’s members settled
and dismissed their lawsuits with OWRD. They chose a path of trying to work cooperatively with
OWRD over the next two years on these difficult issues, rather than continued litigation.

Impottantly, one of the agreements in the parties’ stipulated dismissal was that settlement
was to “not have any preclusive effect on any of the patties whatsoever on any future litigation
that is based on the alleged occutrence or recutrence of any claim, fact, circumstance or legal issue
raised” in the litigation. Sprague River’s suppoit for OWRD’s proposed Division 025 rules is
conditioned on that same stipulation. The proposed Division 025 rules have a sunset date of March
1, 2021 and, further, state that “these rules do not establish a precedent that precludes different or
additional regulation of groundwater as may be established in future rulemakings.” Thus, in
supporting the Commission’s adoption of these rules, Sprague River makes no preclusive
concessions of fact of law with respect to either these rules, or any future rules, that may be adopted
by the Commission. :

To be clear, Sprague River member Troy Brooks was on the RAC and, along with David
Mosby and Roger Nicholson and in consultation with our shared legal counsel, proposed revisions
to OWRD’s proposed Division 025 rules, which OWRD rejected. Mr. Brook’s comments and
proposed revisions are attached to these comments and incorporated by reference. Sprague River
believes that the Mr. Brooks’ proposed revisions ate a far better and fairer approach than the
OWRD’s approach. Speoifically, those revisions remove the unnecessary and toxic scientific
assertions about the alleged connection between surface water and groundwater. Further, the
revisions would allow the seven well owners potentially subject to regulation (allegedly within the
500" zone)' to request site-specific testing from OWRD, prior to being regulated. Given that we
are only talking about seven wells potentially subject to regulation, that are allegedly within the
500° zone, this is a reasonable and fair proposal that would encourage OWRD to ground-truth key
assumptions and predictions from its hydrologic models.  Thus, Sprague River urges the
Commission to consider taking up & motion to adopt the revised Division 025 rules proposed
by Mr. Brooks, Mr. Mosby and Mr, Nicholson (and attached to these comments).

! sprague River and its members, Frjanklln 1. Melshess and Janet G. Melsness, dispute whether the Melsness’s well
1s within 500° of any perennial stream, contrary to OWRD's assumption,




However, if the Commission is not inclined to adopt the attached revisions, Sprague River
nevertheless supports the Department’s overall approach of backing off on regulation to provide a
two-year period for the parties to try to resolve the difficult legal, factual and scientific disputes
relating to groundwater regulation in the basin. Not only will this provide needed relief to Uppetr
Basin irrigators, this is a necessaty step for the Department to have any opportunity to build trust
and oredibility with the Upper Basin irrigation community,

In sum, Sprague River has setious reservations about the Department’s statutory authority,
the toxic scientific assertions in the Depattment’s proposed Division 025 rules, and it opposes the
Department regulating the seven wells targeted by these rules without first giving them an
opportunity for site-specific testing, Nevertheless, because, consistent with Sprague River
members’ litigation settlements, the Department is stipulating that these rules do not establish
precedent for future regulation, Sprague River supports the Commission adopting these rules to
provide irrigators needed relief and provide a two-year petiod to try to reach a mutually-acceptable
long-term solution.

Sincerely,
fs/ Eric Duarte

Eric Duarte, President
Sprague River Resource Foundation, Inc,
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January 22, 2019

Ivan Gall

Field Services Division Administrator
Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301

Re:  Statement of Troy Brooks on Proposed Division 025 Rules
Dear Ivan:

On behalf of my family, our businesses and companies, and Sprague River Water Resource
Foundation, Inc., and as a member of the Rules Advisory Committee (“"RAC”) the Oregon Water
Resources Department (‘OWRD”) assembled, please accept this written statement and comments
on OWRDY’s proposed Division 025 rules.

INTRODUCTION AND INTERESTS

Sprague River Water Resource Foundation, Inc. (“Sprague River”) is an Oregon non-profit
corporation organized under Oregon Revised Statutes Chapter 65 dedicated to the protection of
sustainable agriculture and the sustainable use of water resources in the Sprague River Valley and
lower Williamson River in Klamath County, Oregon. Sprague River’s members itrigate from the
Sprague River and its numerous tributaries, as well as other tributary streams (o the lower
Williamson River. [ts members own lands upstream of the former Klamath Indian Reservation on
Jands ceded by the Klamath Indian Treaty; or, on allotted lands within the former Klamath Indian
Reservation. Several Sprague River members own wells that are vital in order to keep agricultural
lands irrigated in the Sprague River Valley, particularly since OWRIY’s erroncous goantification
of instream flows for the U.S. Bureau of Indian Affairs (“BIA”) that feaves little-to-no surface
watet available for withdrawal by irrigators.

My family raises cattle in the Upper Sprague River Valley, along the South Fork Sprague
River. We have both surface watet rights from the South Fork of the Sprague River and several
wells, one of which is within 500 feet of the river. All of our surface water rights have been put
at enotmous risk as a result of OWRD’s erroncous quantification of instream flows for the BIA.
Nevertheless, to help offset our inability to utilize surface water rights during times. that BIA’s
watet rights are being enforced, we have invested hundreds of thousands of dollars to develop
wells as a supplemental source of water, We rely on these wells for irrigation during times that
surface water is unavailable. Without them our livestock production business would fail.

In considering the adoption of any groundwater regulation rules, OWRD must recognize
the vital importance of groundwater as a secondary source of irrigation when surface water is not
available, the significant investments irrigators such as myself have made in developing those
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second sources and the careful balance of Legislature has sought to achieve in protecting surface
water tights while encouraging the development of groundwater rights as a secondaty source of
irrigation,

It is particularly important to me that the Department recognize site-specific data in
determining whether a well is substantially interfering with surface water or not, In 2014-15, the
Department conducted “seepage run” tests at my propetty and found that my well within 500 feet
of the stream was not substantially interfering with surface water. I was personally promised by
the watermaster that I would not be regulated under the then-in-effect Division 025 rules as a result
of the Department’s testing. I expect the Department to keep that promise under whatever new
rules it may adopt. Nevertheless, under the proposed Division 025 rules, I would be automatically
regulated based on an assumption of hydraulic connection and substantial interference. That is not
acceptable. The Department must commit itself to only regulating wells where site-specific data
actuatly demonstrates a real, measurable problem and to exempt wells like mine that have been
proven to not substantially interfere or when the evidence is inconclusive.

COMMENTS

Enclosed with this statement are proposed revisions to the draft Division 025 rules OWRD
released to the RAC on January 2, 2019. Below are specific comments dirccted at the proposed
rules and explaining my proposed revisions.

Proposed OAR 690-025-0020

¢ -0020¢1): Claims determined in the ACFFOD are provisional, subject to change based on
the circuit court’s decree, 7

» -0020(3): Although this may not be necessary to address here, the Department has also
been provided notice of unadjudicated groundwater claims within the former Klamath
Reservation for which groundwater registrations were not required to be filed.

e -0020(4): “Aquifer” is already defined at OAR 690-008-0001(1). It is unclear why a
different definition is needed.

¢ -0020(6): This definition is too vague. A scientific term like this is unnecessary here and
should be subject to scientific input and peet-review, and irrigators must be afforded due
process, before such a term is adopted in a rule.

e -0029(8): This definition essentially repeats the definition of “existing rights of record.”

s -0028(9): Stockwatering needs to be included as a beneficial use.

» Finally, the Department should recognize that definitions already exist in Division 008
rules, which apply to “all statutes and tules employed in the management of ground water
by the Water Resources Department and Commission ... unless the confext requires
otherwisef.]”
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Proposed OAR 690-025-0025

¢ -0025(1): This provision should be deleted. OWRD does not have statutory authority to
regulate classes of wells, or geographic areas encompassing wells, outside of a statutory
critical groundwater designation. Currently, OWRD’s Division 009 rules state that they
“govern the use of groundwaters, pursuant to [ORS] 537.730 and 537.775.” ORS 537.730
governs critical groundwater designations and ORS 537 742(1) provides that regulation of
existing groundwater rights can only occur after providing affected parties an opportunity
for a contested case. ORS 537.775 provides authority for regulating “defective wells” on
an individual basis and also requires OWRD to provide an opportunity for a contested case,
consistent with the agency’s past practices in issuing a Notice of Violation under ORS
537775. Neither of those statutes allow for the regulation classes of wells, or geographic
areas encompassing wells, outside of a statutory critical groundwater designation and
neither do any of the statutes cited in the proposed -0025(1) rule. Notwithstanding that the
Department lacks such statutory authority, the remaining comments and proposed revisions
are intended to try to make the rules tolerable and workable for irrigators.

o -0025(2): Needs clarification on the circumstances under which these rules govern and the
trigger for their application.

¢ -0025(3): Needs clarification to better incorporate other regulations,

Proposed OAR 690-025-0040

o -0040(1)-(2), (4): These scientific determinations and explanations ate inappropriate and
prejudicial and should be deleted. Scientific determinations such as this should only be
considered on a case-by-case basis, not in a rule, If the Department insists on eventually
addressing these issues in a rulemaking context, it must provide affected individuals an
opportunity for a contested case. The Department cannot make these kinds of
determinations without affording affected irrigators due process.

e -0040(3): This needs to be clarified so that hydraulic connection and potential for
substantial intetference are determined on a case-by-case basis instead of being assumed.

« Additional proposed revisions are necessary in order ensure that determinations affecting
regulation occurs on a case-by-case basis and ensuting that irrigators have an opportunity
for site-specific testing. .

o The proposed revisions also make clear that, under these rules, the Department will not
regulate wells outside of either 500 feet or, under any circumstance, one mile under
Division 009 rules without a critical groundwater area designation.
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In my view, the proposed revisions are necessaty in order for the irrigation community to
possibly find these rules tolerable and workable,

Sincerely,
s/ Troy Brooks

Troy Brocoks
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| fAmendments to Proposed Division 0235 Rules] *’_“{ meaued; Centered ]
(25-6020
Definitions
As used in these rules unless the context requires otherwise:

l (1) “Provisionatty-Ddetermined claim™ means a claim for surface water as provided in the
Amended Findings of Fact and Order of Determination issued on March 7, 2013 and on April 10,
2014 subject to regulation pursuant to ORS 539,170,

(2) “Existing rights of record” means authorized groundwater uses, dete: mmcd clalms,
groundwater registrations, and surface water rights.

(3) “Groundwater registration” means an unadjudicated claim to use g:oundwaicr as prov;ded in
ORS 537.605 that is registered with the Oiegon Water Rcsoul ces Deparlmenl

B Groundwatersupply?ort aqﬂfﬁef—me&ns%des&gﬁﬂt&d—bﬁdf&ﬁﬂmﬂg—g&e&ﬂdw&tei—mg
exterior-boundaries-which ma}bb&aseeﬁamed—eﬁeaseamafeaied%ha&ywﬁ&qumﬂhesﬂf
wateﬁew%%sm&eemwﬁuﬁﬁae%mppmpmheﬂwémﬂmwweﬁm

(54} “Groundwater use authorization” means use ofwa!ar auth(n ized by a permit, certificate or
groundwater registration. .

{@%Wm@e%mam%%mengmph%
and-sueface water. 4

encompasses all water sources fhat are fr Lbutazy to Uppcr Klamath Lake, including groundwater,
the Wood River, Wllliamstm Rlver and Sprague River and their tributaries and the Klamath
Marsh and its tttbutmlcs

(86) “Surface water rig 1t” meaus eer&ﬁeated—and—;asmﬁeéwa&e&—ﬁgh%&n&ée@med
e&atmsemstmgughl of 1ecmd, the source of which is surface water, ineluding springs, streams,
anct uvels. E

l Cr) “Weil” or “we]ls" mcans awell as defined in ORS 537.515(%) that is located in the Upper
Klamaih Basin and Is uséd to beneficially withdraw water for anthorized groundwater uses
including dmnesnc irrigation, stockwater industrial, municipal, and aquifer storage and recovery
uses. -

{8) In the event of any conflict between these definitions and those found at QAR 690, Division
008, the rules found in Division 008 shall control,

690-025-0025

Bistribution of Water between Existing Rights of Record
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(Q%ww&kﬂﬂpmeﬁkeﬁekmﬁemﬂew%m&ngwmemghmwﬂﬁmpmw
%&mﬁemmﬁe&%%ﬂ%ﬁ%emw—@spﬁmhamm@m%w
etwater among-the-various-tsets-of-water-from-amy-natural swface-or groundwater supphyin
#ogerdanesrith-tho-users™-exdsting righis of record-ns-autherized-by-ORS 537,525, -ORS-530 170
and-ORS-540.045;

(21) These rules govorn the control of wells in the Upper Kiamath Basin that produce from a
groundwater supply that isthe Dgpartment finds, pursuant to OAR 690-025-0040, to be both
hydraulically connected to a source of a surface water right and-subjeet-te regulationin-the
wwﬁdw%uﬂemﬁ#atmmmmdme%@%&m—wsﬂagugh&eﬁmeeﬂaud have the

potential to substantially interfere with a surface water right that is the subtect of a valid and
verified complaint of water shortage under OAR 690-250-0100 to -0 120.

(32) Except as otherwise provided herein, Fthese rules operate, in I1cu of OAR Chapte: 690
Division 09 and in conjunction with OAR Chapter 690 Division ZSOﬁeetheHhBSHHJ:e%

gm&s%a%maﬁgwu:aéw&wmé&u%%&mﬁe%ppe%m&&%&%maﬂf
OAR-696-250-0120(2).

690-025-0040

Regulation of Hydraulically Connected Wclh
M@M}il%%ﬂéﬂ%&%ﬁﬁiﬁﬁdﬁﬂmﬂyﬁmeem
@%ﬁaﬂ%h&wm%%ﬂéhm&ﬂ@ame&mm&sekﬁgeﬂadﬂﬁﬂhee

(31) Ne%%%ﬂﬁ%@m%%ﬁmuheﬂ&mﬁdeﬂeﬁuﬁae&wmhe
lamath-BasinThe Department has detcrmmed that in the Upper Klamath Basin, vegulation-of
wells thatare located a hotizontal dJstance equal to or less than 500 feet from a source of surface
water rights, and which aie eteamm odl to anpropriate water from an aquifer hydraulically
connected (o a surface. ivater sou:ce. have the potential to cause substantial interference as
defined in OAR 690~ 008 0001( S)WMMMFM&EWHGMQW&WM
vights, |

WWB%%—H}%H@W%&M&EWM&H&HQ&
meluémg—buha&kh%&ed%waiwel%wpeﬂs—b&s&r&adhydmegm—s&tdles-tapagwpmc—mﬂper
memmﬂmmmlewtm&%—gwwdmm&m%
modelsimulation resuls for the Klamath Basin-and-nay-other information-that-bs-used-in-the

coutse-ofapphying generally-ascepled-lrydiopealopicmethodologles.

(52) After verifving a valid complaint of water shottage under OAR 690-250-0100 o -0120, the
Department shall cvaluate wells within 500 feet of the source of surface water right(s) subject to
the complaint for both a hydraujic connection behween the aquifer and the surface water source

and substantial inferforence as defined in QAR 690-008-0001(8). The Deparliment shall further
evaluate whether regulation or control of such wells would provide timely and effective relief to

the surface waler right(s),
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(3} Before regulating an authorized groundwater use, the Department shall -determine the ‘—"—[Furmaued: Indent: Left: 0

horizontal distance between each welt and the source or sources of surface water vights using an
ah-the-ground measurement technique that is verifiable and repeatables

{4) Al determinations made under section (2) shall be made using site-specific data and
information and scientificatly repeatable methods,

{5} _Atany time. & well owner subject to actual or potential regulation under these rules may
request site-specific testing, including but not limited to seepage measuremems in the vicinity of
the well, by the Department and at the Department’s expense,

(5) The Department will not regulate wells within 500 feet of the source of a su;face watel right *-*4[ Formattad: Indent: Left: 0

where sife-specific testing, previous or future, by the Deparfment indica cates 2 lack of hxdlauti
connection or substantial interference or the vesulls of the testmg ale othel wrse mcoucluswe

(6} _So long as these rules are in effect, {he Departinent shall contmi the use of wells meatex than
500 feet from a surface watet source only through a crlttcal Etound water alea determination in
accordance with ORS 537.730 through 537,740, Under no circumstance shall wells preater than
onc-mile from a surface water souree be regulated unicss tluongia a cnt[cal ground water atea
determination, pursuant to QAR 690009 0050 (23(b)y. :

E@—Phe@ew%me&&anwgﬁﬂew&ﬂ&%mﬁe%!emﬂ&mmmm&m
WMW%M@W&W&M@HM%M%W@

MMW%%WMHMWGM%




United States Department of the Interior
Bureau of Indian Affairs
Northwest Regional Office
911 NE 11" Avenue
Portland, Oregon 97232-4169

In Reply Refer To;
Regional Director’s Office

MAR -4 2019

Mz, Ivan Gall

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, Oregon 97301

Subject: Comments on Proposed Interim Rulemaking to Change Oregon Administrative Rule
(OGAR) Chapter 690, Division 25

Dear Mr, Gall,

This letter provides comments from the Bureau of Indian Affairs (BIA) Northwest Region
regarding the above-captioned proposed interim rulemaking initiated by the Oregon Water
Resources Department (OWRD). OWRD’s proposal is to (1) repeal OAR 690-025-0010
governing the regulation of well use in the “Off-Project” area of the Klamath Basin, adopted by
OWRD in 2015; and (2} temporarily adopt three new sections (proposed OAR 690-025-0020, -
0025, and -0040) (o address groundwater regulation in the Upper Klamath Basin that will be in
place until March 1, 2021,

We understand OWRD proposes to repeal OAR 690-025-0010 because those regulations were
enacted as part of the Upper Klamath Basin Comprehensive Settlement Agreement (UKBCA),
According to the terms of the UKBCA and the regulations themselves, if the URBCA were ever
to terminate, then groundwater regulation in the “Off-Project” area would instead be in
accordance with QAR 690-009, the state-wide regulations addressing groundwater interference
with surface water, See OAR 690-025-0010(16). The UKBCA terminated in December 2017,
and OWRD regulated groundwater in the Klamath Basin in 2018 pursuant to OAR 690-009,

As you know, the United States owns (and the BIA administers) water rights in the Basin in trust
for the Klamath Tribes. Some of these rights—particularly instream and lake/marsh level
rights—are the most senior rights in the Basin with a priority date of “time immemorial.” These
rights (referred to as determined claims) are fully enforceable under Oregon law. ORS §§
539.130(4), 539.170. ’

‘Ihe proposed interim rule seems to intimate that OWRD intends to work on a new permanent
regulation for Division 25 o govern the Upper Klamath Basin, See proposed interim rule 690-
025-0040(7). We appreciate OWRD’s commitment in the Notice of Proposed Rulemaking to
“significant engagement and outreach” as it “develop[s] a longer term approach for water
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management in the area.” However, we note the proposed interim rule does not address with
specificity whether OWRD intends to gather information to support a final rule during the two
yeazs in which the interim rule will be in existence. We request OWRD be more explicit in the
interim rule about what steps it intends to take—including any new modeling or information
gathering efforts and public involvement or input—during this period to determine whether
regulation of a given well will provide timely and effective relief to senior water right owners in
the Basin. Such information, timelines, and goals would be helpful and usefu] knowledge for all
water users in the Basin, including the United States. '

The BIA, on behalf of the Klamath Tribes, is ready to engage with you as you move forward
with the development of a final rule for water management in the Xlamath Basin and hope this
process moves quickly, efficiently, and with some urgency, so that impacts to senior water users
are lessened. Please feel free to contact Michael Dammarell of my staff, at (503) 231-2269, if
you have any questions or information needs.

Bodie Shawy

" Northwest Regional Director




""PRYBYL Stephanie H * WRD

From: RANCIER Racquel R * WRD

Sent; Monday, March 4, 2019 3:19 PM

To: PRYBYL Stephanie H * WRD; GALL ivan K * WRD
Subject: FW: pubiic comment proposed rule changes

From: Nora Koenig [mailto:limiecows@e-lsco.com]
Sent: Sunday, March 03, 2019 10:52 AM

To: RANCIER Racquel R * WRD

Subject: public comment proposed rule changes

Concerns with the process of the proposed rule changes for the upper Klamath basin irrigators are many to
say the least. Atthe one meeting we were able to attend, the first statement by a OWRD staff member was
to say, and t paraphrase, None of the recommendations made by the RAC from last meeting will be added
into the proposed rule changes in any way. There were some very good and legitimate suggestions by the RAC
members and for OWRD to say none of them will be considered in the rule changes really raises the
frustration levels and increases concerns OWRD is solely on a mission to take away water rights and nothing
else. The law states the RAC had to be formed and meetings held and so OWRD did the process to be in
---.compifance but obvicusly with the unwavering attitude of we go forward no matter what, and with how we
_ivant this to go, OWRD is continuing their strong hand tactics with one objective in mind. Take water away
from irrigators.
The common perception is that OWRD is trying to appease the huge amount of distrust and anger in these
communities by giving the 2 yr. reprieve on water calls {as compared with the last several years) and that at
the end of the 2 yrs. they would have a manageable plan. Manageable for wha?? One can bet it’s not going to
favor upper basin irrigators since “it has been determined” upper basin irrigators are solely responsible for
reduced in-stream water flows. Let’s just throw out documented proof, that once the wells were drilled in
the upper basin there was 25% more water available for downstream uses than what was ever documented
before the wells were drilled. Not one time has anyane heard that OWRD is hopeful at the end of these two
years that they will have a plan that will help any upper basin irrigator, or assure any irrigator in the entire
basin of their water rights.
In OWRD letter dated 1/23/19, it states that after the 2 yr, period is up there would be public meetings and
open house events to discuss and accept public input on surface water and groundwater management
options. Really? What can we expect then- more of the same- none of the recommendations will be adopted
just like what was said at the RAC meeting in Klamath on 1/28/29? Not very comforting or reassuring that
“anything to help irrigators is going to come of this process.
On the subject of modeling. Modeling is used and considered a useful tool in several industries. But most
people will tell you it was never intended for, and should never be used for management of a system, because
the error rates are too high. But we are to believe that your model {are we on the second or third...??) is
correct, even when no one can explain how they got the number(s) that are used to plug into the equation
Ehat spits out the “science” our wells are taking water away from the rivers??
-~QOregon water law states, and again | paraphrase, that beneficial use must occur when a water call by a senior
holder on a junior holder is made. So where is the proof that by calling the water of junior holders in the
upper basin that the senior water holders (Tribe and Project) have gotten any beneficial gain? Are there maore
fish in the system? The tribe claims their fish will be extinct if every drop is not given to them- so there have
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been calls on water for several years now — have the fish populations come up? Has the tribe benefitted
monetarily from the water calls? Why is there no law/rule requiring that the senior ‘hoEder(s)'must prove gain-
from the calls. There has never been a study done to determine how much water is necessary for their fish to
survive, so how do we know these calls are beneficial?? Why has OWRD and BOR not come up with figures of
how much water the project received when they made calls on upper basin water? How much ground was
irrigated because the calls were made, that would have not been, if no call was made? We just wait and see
decades down the road for the answers? In the mean time the economic, social and heritage of the upper
basin irrigators is not considered? This is wiping out generations of work and tradition for us. Our heritage is
what we do and love and what makes us a whole person. The loss we feel is real, the heartache we are
enduring is painful, the monetary loss is staggering and devastating. But that doesn’t seem to be a concern
during this process.

Interesting to note that California does not view that surface water and ground water can he managed
together as they are separate and need to be managed separately. This from one of the most environmentally
regulated states in our country. | can believe that there aré a few areas in the Klamath basin where a well
might indeed Interfere with nearby surface water. But to blanket that statement for the entire basin is
fraudulent in my opinion. And obviously my opinion doesn’t matter to OWRD. But when OWRD staff came to
my ranch and the statement was made by one of those OWRD staff, “that all the underground geological
structures in a 70 mile radius from the spot we are standing, are exactly the same” was made, | think my
opinion that that is not only untrue but absolutely ludicrous, is far more accurate.

One recommendation by the RAC was to credit return flows provided to the rivers/streams by welis used for
irrlgation. Most of the-ranches in the upper basin give return flows to the in-stream water sources. | stand by
my statement that most of these flows are far larger with the wells being-used (pumped) than the estimated
(not proven) gain if not pumped. And | take exception to the model not taking into account that very few
irrigators in the upper basin use continuous pumping as the norm, News flash- with current power rates none
of us can afford to turn the pumps on and let them run for 6 months. OWRD was understanding of this
concept previous to using the current model adopted to the Division 9 rules, why the change in thinking on
this?? _ i ‘

The Tribes claim certain in-stream rights are not being met. Some of those claims will never be met as they
are so high the system cannot, and historically has never heen able to meet them. Their claims have no
scientific proof behind them and the judge in their lawsuit filed in San Francisco in 2018, said that they have
no scientific proof supporting the claims in that sult. ‘

Lastly, proof is in the actual testing and independent review of the testing, and not in some model that has
heen fed numbers to produce desired results to support the end goal of taking upper basin water rights

away. One has to wonder about and question the motives in all of this — certainly there hasto be an
agreement that can support healthy agriculture in the upper basin (healthy as in assured water on a ongoing
hasis not yeat to year- or once in 10 years). But | fear that whatever comes of this process will not benefit any
irrigator in the upper basin, as it has been designed not to from the start. '

Nora Koenig :

Upper basin irrigator — endangered specie
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March 4, 2019

Before the Oregon Water Resources Commission
Comments of Troy Brooks on Proposed Division 025 Rules

On behalf of my family, our businesses and companies, please accept this written statement
and commenis on OWRD’s proposed Division 025 rules. I setved on the RAC for the development
of these rules and these comments supplement my statements made while serving on the RAC.

My family raises cattle in the Upper Sprague River Valley, along the South Fork Sprague
River. We have both surface water rights fiom the South Fork of the Sprague River and several
wells, one of which is within 500 feet of the river. All of our surface water rights have been put
at enormous risk as a result of OWRD’s erroneous quantification of instream flows for the BIA.
Nevertheless, to help offset our inability to utilize surface water rights during times that BIA’s
water rights ave being enforced, we have invested hundreds of thousands of dollars to develop
wells as a supplemental souice of water, We rely on these wells for irrigation during times that
surface water is unavailable. Without them our livestock production business would fail.

In considering the adoption of any groundwater regulation rules, OWRD must recognize
the vital importance of groundwater as a secondary source of irrigation when surface water is not
avaijlable, the significant investments frrigators such as mysclf have made in developing those
secondary sources, and the careful balance the Legislature has sought to achieve in protecting
surface water rights while encouraging the development of groundwater rights as a secondary
source of irrigation. '

It is particularly important to me that the Department tecognize site-specific data in
determining whether or not a well is substantially interfering with surface water. In 2014-15, the
Department conducted “seepage run” tests at my property and found that my well located within
500 feet of the stream was not substantially intexfering with surface water and that regulating my

-well would not provide “timely and effective” relief to any surface water right. I was personally

promised by the watermaster that I would not be regulated under the then-in-effoct Division 025
rules as a result of the Department’s testing. T expect the Department to keep that promise under
whatever new rules it may adopt. Nevertheless, under the proposed Division 025 tules, it appears
T'would be automatically regulated based on an assumption of hydraulic connection and substantial
interference, That is not acceptable. The Department must commit itself to only regulating wells
where site-specific data actually demonstrates a real, measurable problem and to exempt wells like
mine which have been proven not to substantially interfere with surface water, or when the
evidence of interference is inconclusive. '

With these concerns in mind, I, along with RAC members David Mosby and Roger
Nicholson and in consultation with our legal counsel, suggested revisions to OWRID’s proposed
Division 025 rules. Those suggested revisions are attached to these comments, Those revisions
remove the unnecessary and toxic scientific assertions about the alleged connection between
sutface water and groundwater. Further, the revisions would allow the seven well owners subject



to regulation (allegediy within the 500’ zone) to request site-specific testing from OWRD, prior to
being regulated. As the Department hias already determined from its seepage run test that my well
does not substantially interfere with surface water, I would not be regulated. Given that we are
only talking about six additional wells potentially subject to regulation, that are allegedly within
the 500° zone, this is a reasonable and fair proposal that would encourage OWRD to ground-truth
key assumptions and predietions from its hydrologic models. Obviously, despite the model’s
predictions, site-specific testing revealed that no timely and effective relief would be provided by
regulating my well. All itrigators should be entitled to have OWRD conduct the same kind of
testing prior to being regulated. 1 urge the Commission to deliberate on a motion to adopt the
revised Division 025 rules attached to these comments.

If the Commission does not adopt my proposed revisions then, unfortunately, I cannot
suppott the adoption of these rules, L am a member of Sprague River Resource Foundation, Inc.
(“Sprague River”) and, while I generally support Sprague River’s March 4, 2019 comments on the
proposed rules—I, personally, cannot suppoit the Commission adopting rules that would
potentially result in my well being regulated off in 2019 and 2020, In order to protect my family,
out businesses, and our ranch, I oppose the adoption of any rules that does not require OWRD to
offer trvigators site-specific testing, as T have proposed in the attached revisions to OWRD’s
proposed Division 025 rules.

Sincerely,
/s/ Troy Brooks

Troy Brooks, Sprague River irrigator and RAC member




s

ATTACHMENT "A"

January 22, 2019

Tvan Gall

Field Services Division Administrator
Oregon Water Resources Department
725 Sumimer Street NE, Suite A
Salem, OR 97301

Re:  Statement of Troy Brooks on Proposed Division 025 Rules
Dear [van:

~ On behalf of my family, our businesses and companies, and Sprague River Water Resource
Foundation, Inc., and as a member of the Rules Advisory Committee (“RAC”) the Oregon Water
Resources Department ("OWRD”) assembled, please accept this written statement and comments
on OWRD’s proposed Division 025 rules,

INFRODUCTION AND INTERESTS

Sprague River Water Resource Foundation, Inc. (“Sprague River”) is an Oregon non-profit
cotporation organized under Oregon Revised Statutes Chapter 65 dedicated to the protection of
sustainable agticulture and the sustainable use of water resources in the Sprague River Valley and
lower Williamson River in Klamath County, Oregon. Sprague River’s members itrigate from the
Sprague River and its numerous fributaries, as well as other tributary streams to the lower
Williamson River. [ts members own lands upstream of the former Klamath Indian Reservation on
lands ceded by the Klamath Indian Treaty; or, on allotted lands within the former Klamath Indian
Reservation, Several Sprague River members own wells that ate vital in oider to keep agricultural
lands irrigated in the Sprague River Valley, particularly since OWRD’s erroneous quantification
of instream flows for the U.S. Bureau of Indian Affairs (“BIA”) that leaves little-to-no surface
water available for withdrawal by irrigators.

My family raises cattle in the Upper Sprague River Valley, along the South Fork Sprague
River, We have both surface water rights from the South Fork of the Spragne Rivet and several
wells, one of which is within 500 feet of the river. All of our surface water rights have been put
at enormous tisk as a result of OWRI)’s erroneous quantification of instream flows for the BIA.
Nevertheless, to help offset owr inability to utilize surface water rights during times that BIA’s
water rights are being enforced, we have invested hundreds of thousands of dollars to develop
wells as a supplemental source of water. We rely on these wells for irrigation during times that

- surface water is unavailable. Without them our livestock production business would fail.

In considering the adoption of any groundwater regulation rules, OWRD must recognize
the vital importance of groundwater as a secondary source of irrigation when surface water is not
available, the significant investments itrigators such as myself have made in developing those
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second sources and the careful-balance of Legislature has sought to achieve in protecting surface
water rights while encouraging the development of groundwater rights as a secondatry source of
nrigation., ‘ '

It is particularly important to me that the Department recognize site-specific data in
determining whether a well is substantially interfering with surface water or not. In 2014-15, the
Department conducted “seepage run” tests at my property and found that my well within 500 feet
of the stream was not substantially intecfering with surface water. I was personally promised by
the watermaster that T would not be regulated under the then-in-effect Division 025 rules as a result
of the Department’s testing. I expect the Department to keep that promise under whatever new
rules it may adopt. Nevertheless, under the proposed Division 025 rules, I would be automatically
regulated based on an assumption of hydraulic connection and substantial intexference. That is not
acceptable. The Department must commit itself to only regulating wells where site-specific data
actually demonstrates a real, measurable problem and to exempt wells like mine that have been
proven to not substantially interfere or when the evidence is inconclusive.

COMMENTS

Fnclosed with this statement are proposed revisions to the draft Division 025 rules OWRD
released to the RAC on January 2, 2019. Below are specific comments directed at the proposed
rules and explaining my proposed revisions, '

Proposed OAR 690-025-G020

o -0020(1): Claims determined in the ACFFOD are provisional, subject to change based on
the circuit court’s decree.

e -0020(3): Although this may not be necessary to address hete, the Department has also
been provided notice of unadjudicated groundwater claims within the former Klamath
Reservation for which groundwater registrations were not required to be filed.

o -0020(4): “Aquifer” is already defined at OAR 690-008-0001(1). It is unclear why a
different definition is needed. _

o -0020(6): This definition is too vague. A scientific term like this is unnecessary here and
should be subject to scientific input and peer-review, and irrigators must be afforded due
process, before such a term is adopted in a rule.

e -0020(8): This definition essentially repeats the definition of “existing rights of record.”

o -0020(9): Stockwatering needs to be included as a beneficial use. _

o Finally, the Department should recognize that definitions already exist in Division 008
rules, which apply to “all statutes and rules employed in the management of ground water
by the Water Resources Department and Commission ... unless the confext requires
otherwise[.]” : '
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Proposed OAR 690-025-0025

~0025(1): This provision should be deleted. OWRD does not have statutory authority to
regulate classes of wells, or geographic areas encompassing wells, outside of a statutory
critical groundwater designation. Currently, OWRD’s Division 009 rules state that they
“govern the use of groundwaters, pursuant to {ORS] 537,730 and 537.775.” ORS 537.730
governs oritical groundwater designations and ORS 537.742(1) provides that regulation of
existing groundwater rights can only dcour after providing affected parties an opportunity
for a contested case. ORS 537.775 provides authority for regulating “defective wells” on
an individual basis and also requires OWRD to provide an opportunity for a contested case,
consistent with the agency’s past practices in issuing a Notice of Violation under ORS
537.775. Neither of those statutes allow for the regulation classes of wells; or geographic
areas encompassing wells, outside of a statutory critical groundwater designation and
neither do any of the statutes cited in the proposed -0025(1) rule. Notwithstanding that the
Department lacks such statutory authority, the remaining comments and proposed revisions
ate intended to try to make the roles tolerable and workable for irrigators,

-0025(2): Needs clarification orr the circumstances under which these rules govern and the
trigger for their application.

-0025(3): Needs clarification to better incorporate other regulations.

Proposed OAR 690-025-0040

~0040(1)-(2), (4): These scientific determinations and explanations are inappropriate and
prejudicial and should be deleted. Scientific determinations such as this should only be
considered on a case-by-case basis, not in a rule. If the Department insists on eventually
addressing these issues in a rulemaking context, it must provide affected individuals an
opportunity for a contested case., The Department cannot make these kinds of
determinations without affording affected irrigators due process.

-0040(3): This needs to be clarified so that hydraulic connection and potential for
substantial interference are determined on a case-by-case basis instead of being assumed.
Additional proposed revisions are necessary in order ensure that determinations affecting
regulation occurs on a case-by-case basis and ensuring that irrigators have an opportunity
for site-specific testing, '

The proposed revisions also make clear that, under these rules, the Depattment will not
regulate wells outside of either 500 feet or, under any circumstance, one mile under
Division 009 rules without a critical groundwater area designation.
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In my view, the proposed revisions are necessary in order for the irrigation community to
possibly find these rules tolerable and workable.

Singcerely,
s/ Troy Brooks

Troy Brooks
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[Amendments to Propesed Division 025 Rules)

0250026
Definitions
As used in these rules unless the context requires otherwise:

(1) “Provisionally-Bdetermined claim™ means a claim for surface water as provided in the
Amended Findings of Fact and Order of Determination issued on March 7, 2013 and on April 10,
2014 subject to regelation pursuant to ORS 539.170.

(2) “Bxisting rights of record” means authorized groundwater uses, determined claims,
groundwater registrations, and surface water rights,

() “Groundwater registration” means an unadjudicated claim o vse groundwater as provided in
ORS 537.605 that is registered with the Oregon Water Resources Department,

@—&mmw-ema%ﬁmﬁmew&m%adyﬁﬁmavwmhm
exteriorboundarieswhich-may-be-aseeriained-orreasonably-inferred-that-yields-quantiies-of
waterto-wells-orsurface-water-suffietent forappropriation- under an-exlsting-right ef record:

(54) “Groundwater use authorization” meand use of water authorized by a permit, certificate or
groundwafer registvation, '

(6 Hydraulically connected meaniwvater contnove bebween-ot-ameong-groundwatersupplies
and-surface-water:

(#5) “Upper Klamath Basin” means the area above and sround Upper Klamath Lake that
encompasses afl water sources that are tributary to Upper Klamath Lake, including groundwater,

the Wood River, Williamson River and Sprague River and their tributarics and the Klamath |
Marsh and its tributaries.

(86) “Surface water tight” menns egrificated-and permitted-water tighis and dotermined
elaimsexisting right of record, the source of which is surface water, including springs, streams,
and rivers. '

(97) “Weli” or “wells” xﬁcans a wwell as defined in ORS 537.515(%) that is located in the Upper
Klamath Basin and is used to beneficially withdraw water for authorized groundwater vses
including domestic, irvigation, stockwater industrial, municipal, and aquifer storage and recovery
uges,

(8) In the event of any conflict bebween these definitions and those found at QAR 699, Division
008, the rules found in Division 008 shall control,

690-625-0028
Distribution of Water hetween Existing Rights of Record

"—'_‘[ Formatted: Centered
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) Whensverimpaitment-ofy-or-interforence-withrexisting-watersights-te-appropriate-surface
wator-exists-orimpende-the-Oregon Water ResourcesDepatiment-may-ropulate-the-distribution
ofwateramongthe-varioususersofwater from-any-natueal suefice or groundwatersupply-in
accordancewith-the-users’ existing vights-of record-as-authorized by-ORS-537:525,-ORS-530- 170
and-ORS-540-845-

(21) These rules govern the confrel of wells in the Upper Klamath Bastn that produce from a

groundwate1 supply that isthe Department finds, pursuant to DAR 690-025-0040. to be both
liydranlically connected to 2 source of a surface water right and-subjecttorepulationinthe
conrse-of distribution-ef water-in-necordense-with-the-wsers-existing dghis-of recordand have the

potential to substantially mterfere with a surface water right that is the sybiect of a valid and
verified complaiat of water shortage under QAR 690-250-0100 to 0120, -

{32) Bxeept as otherwise provided herein. Fthese rules operate in lieu of OAR Chapter 690
Division 09 and in conjunction with OAR Chapter 690 Divigion 250-exceptthatthese rules

W&#MWMMMM&&%MMM
BOARE90-250-0120(2),

690-025-0040
Reguiation of Hydraulically Conneeted Wells
D Irtheilamath Basin, groundwater-und-surface-water are-hydraulically connected:

(2) Wolls that withdraw-groundwater in-the-Klameth Basin-tedueo-spring dischatge-and surface
waterflowy

3L Nehw%stm&mgﬂm&gmu&éwﬂeimdmu#waﬁyeeﬂﬂeemﬂwmeewmfmha
Klamath Basin+The Department has deterinined that in the Upper Klamath Basin, regulation-of
wells that are located a horizonta! distance equat fo or less than 500 feet from a source of surface
water rights, and which ate determined to appropriate water from an aguifer hydraulically
conngeted to a surface water source, haye the potential to cause substantial interference gg
defined in OAR 690-008-000 1(8ywiliresultin-affective-and timely reliofto-those-surface-watey
rights.

Hﬁheéﬁemﬂmm&b&w&m&{ﬂané@}a&b&se&mﬁ%%m@bbmfe&m&%w
including but-net-limited o water well veports-bashrand-hydrologie-studiestopographie-maps;
Mém@weﬁw&%wﬁm%%@a&e&m—mwﬂmwm&
smedobslnralationresults for the Wlamath-Basinand-arycother- informetion thatis-used-in-the

eouse-ofapphing generally-nceopted hydrogeologie methedelogies:

(52) After verifying a valid complaint of water shortage under QAR 690-250-0100 to -0120. the
Department shall evaluate wells within 500 feet of the sonrce of swiface water right(s} subjeot to
the complaint for both a hydraulic connection between the aguifer and the surface water source

and substantial interference as defined in QAR 690-008-0001(8). The Dopartment shall firther
evaluate whether repulation or control of such wells would provide timely and effective relief to

the surface water righi(s).
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{3} Before regulating an authorized groundwaier use, the Department shall -determine the *'—"'[ Formatted: indent: Left Q"

horizontal distance between each well and the source or sources of surface water rights using an’
on-the-ground measurement technicue that is verifiable and repeatable.

43 Al deterninatio de under section {2} shall be made nsing site-specific data and
information and scientifically repeatable methods,

(5) Atanyiime, a well owner subject to actual or potentiaf regulation under these rules may

request site-specific testing, including but not limited to sebpage measurements in the vicinity of
the well. by the Department and at the Depariment’s expense,

{3) The Department will not regulate wells within 500 fest of the source of a surface water risht '—""[Formntled Indent: Eeft: 0"

where site-specific testing, previous or future, by the Department indicates a lack of hydraulic
connection or substantial interference or the results of the testing ave otherwise inconchisive,

(6} 8o long as these yules are in effect, the Departiient shall contro] the use of wells greater than
500 feet from g surface water source only through & critical pround water area determination in
aceordance with ORS 537.730 through 537.740. Under no circumstance shall wells greater than
one-mile from a surface water sourcs be regulated tinless thiough a critical ground water area

determination, pursuant to OAR 690-009-0050{2)(b).

{63 The-Peparimentmay-regulate-wells thatare located-a-hovizonial distance-equel-to-or-less-then
560-feet-from-a-source-of supfaco-watertights whenever-a-valid-call-for-surface-water-is-made

aﬂé&h&%eﬁat&nmﬂmgu%&h&g%&amrdmmw%%mhﬂgmm




PRYBYL Stephanie H * WRD

AN o
" From: s smith <smithriver78@gmail.com>
" Sent: Monday, March 4, 2019 12:26 PM
To: RANCIER Racquel R * WRD
Subject: Proposed Rule Making Upper Klamath-Basin

I am opposed to OAR 690-025-0020, -0025 and -0040 which appears to significantly reduce regulation of wells
that are hydraulicly connected to surface water in the Upper Klamath Basin, This is a threat to the aquatic
ecosystem which is at tisk of losing altogether several federally recognized endangered species which are
culturally significant to the Klamath Tribes and to local recreation, The Klamath Basin rivers and lakes are
already extremely degraded due to over allocation and use and also from agricultural polution and runoff. To
further deregulate wells and aquifers, even for a short period of time, could have further catastrophic affects on
the ecosystem, Klamath Tribal Treaty rights, Federally Recognized Endangeted Species and long term
recreational and economic viability of the Klamath Basin and it's communities. Please consider this and do not
create ot pass any new rules that further deregulate and threaten the health, viability and integrity of our water
resources.

Sincerely,
Shane E. Smith

Talent, OR
541-698-9801




Racque! Rancier

725 Summer Street NF Ste, A
Salem,OR 97301
503-586-0828
racquel.r.rancier@oregon.gov

3/3/2019
Re: Local rules governing control of well use in the Upper Klamath Basin - comment

The groundwater rules, temporary or not, codify failed premises which are likely, once implemented, to
continue in any future versions.

The simple fact is, the computer models are KNOWN deficient and are not sufficiently predictive:
Nonetheless, in the interest of the most aggressive template for bureaucratic authority, effective
resource confiscation, and Agency boilerplate simplicity of administration, the precedent setting
proposed ‘rules’ state the following assumptions as ‘fact’:

(1} In the Klamath Basin, groundwater and surface water are hydraulically connected.

(2) Wells that withdraw groundwater in the Klamath Basin reduce groundwater discharge and surface
water flow.

{3) Notwithstanding that groundwater is hydraulically connected to surface water in the Klamath Basin,
the Department has determined that in the Upper Klamath Basin, regulation of welis that are located a
horizontal distance equal to or less than 500 feet from a source of surface water rights will resuEt in
effective and timely relief to those surface water rights.

None of those emphatic statements has a definitive connective basis, and yet each of those
enforcements will cause irreparable harm to many, without compensation, even if physically inaccurate.
Freely admitting OWRD ‘modeled’ inability to PROVE individual impacts, QWRD still casts vested rights
by owners as ‘guilty’ based upon individually geologically unsubstantiated arbitrarily set distances,
distances just as easily arbitrarily altered and expanded at any later date using the same ‘previously
embedded’ defective rationale.

In accordance with constitutional principles of individual rights and property, OWRD should, but no
doubt won’t, return to a premise of required proof of impact prior to imposing effective condemnation
without compensation, a premise | would expect that most OWRD personnel would expect for
themselves.

Rex Cozzalio




Racguel Rancier

Senior Policy Coordinator

Oregon Water Resources Department
725 Summer St., NE, Suite A
Salem,OR 97301-1271

Attn: Racquel Rancier

email: racquel.r.rancler@oregon.gov

From Jacqui Krizo
7890 County Rd 120
Tulelake, CA 96134
530 664 3862
krizohr@cot.net

March 3, 2019
OWR Commissioners;

‘We live near the Oregon-California border. We are all Klamath Basin irrigators. These neighbors are
being terrorized by your government-funded goal to take water rights from hard working Americans.

When has it been ok in America to demand someone is guilty until they prove, with limited funds, that
they are indeed innocent? Despite some previous declarations that their well water is not attached to a
surface water source, you've created models that assume otherwise. They have spent their savings
trying to defend themselves from ODWR with your huge legal budget, you then changed your model.
Now you are changing the law. You are declaring them all guilty, not on a case by case basis, and not
with any individual proof on your part.

You know your demands will eventually eliminate their ability to water their crops, eradicate these
irrigators from their land, and set a precedent for government agencies in other areas to destroy water
rights, while knowing you have no actual scientific proof that every well within your chosen area has an
effect on a surface water source,

The majority of the Rules Advisory Committee requested that you incorporate into your long term water
management rules that wells must be tested to confirm whether or not they are connected to a surface
water source before you shut them off.

With your great budget, if you truly believe and can prove that each well within your targeted area is
affecting a surface water source, then we ask you to give them actual scientific proof of your accusation
before you further terrorize them by demanding that they prove they are NOT harming the surface
water. Your interim rules need to go away'until you have site specific proof for each well. Unless you
have an unstated agenda of destroying these family farmers and ranchers and eradicating them from
their land, we believe you have no reason to place these horrific ruies on them.

Jacqui Krizo




1320 Capitol Street NE, Suite 150

T Salem, Oregon 97301
Oregon . 503-361-8941
Egsogi'gﬁg "S orcattle.com

March 4, 2019

Racquel Rancier

Senior Palicy Coordinator

Oregon Water Resources Department,
725 Summer 8t, NE, Suite A

Sajem, OR 97301-1271

Emaik; racquel.rrancierf@oregon, gov

Re: Division 25 Rulemalking for the Klamath Basin
Ms. Rancier,

The Oregon Cattlemen's Association (“OCA”) is a member of the Rules Advisory
Committee for the Oregon Water Resources Depattiment’s (“OWRI’s”) proposed temporary
Division 25 rulemaking. OCA is supportive of OWRD’s approach fo limit regulation of
groundwater wells in the Upper Klamath Basin to the wells in closest proximity to surface water
sources (that is, less than S00 feet) while OWRD drafts permanent rules for the regulation of wells
that interfere with senior surface water rights. The proposed Division 25 rules, however, include
unnecessary factual findings for the purposes of the proposed tules that OCA believes OWRD may
attempt to use to prevent groundwater users from challenging future groundwater regulation by
OWRD.

OWRD’s proposed Division 25 rules include new definitions for “aquifer” and
“hydraulically connected” that conflict with other regulations, and broaden OWRD’s jurisdiction
to regulate off groundwater users. OAR 690-025-0020(4) & (6). The proposed rules extend to
impending interference, rather than existing interference, again broadening OWRD’s regulatory
jutisdiction, and conflicting with statutory authority, OAR 690-025-0025(1). The rules make
expansive generalizations about groundwater and surface water hydraulic connection in the
Klamath Basin (OAR 690-025-0040(1)), and the alleged effects of wells on spring and surface
water flows (OAR 690-025-0040(2)).

~Voice of the Oregon Cattle Industry Since 1913 ~




OWRD’s proposed definitions, findings, and conclusions cited above are unnscessaty to
OWRD’s regulation of wells within close proximity to surface water sonrces when a valid call for
water is made by a senior surface water user. The definitions, findings, and conclasions, it adopted,
may provide support for OWRD’s interpretation of future rules governing the regulation of Upper
Klamath Basin groundwater users, allowing

QOWRD to claim deference from courls, and avoid legal challenges ta the science and methodology
used by OWRD to shut off imigation wells, causing severe and permanent effects on the
agricultural community. o

In the interest of supporting OWRY)’s approach to limit regulation of groundwater wells in
the Kiamath Basin temporarily while OWRD drafts new rules, OCA will withdraw its opposition
to the proposed temporary Division 25 rules, if OWRD removes the objectionable provisions cited
above, or provides legally binding assurances that such provisions will not be relied upon or
asserted by OWRD in any future context or legal proceeding to support regulation of any wells
500 feet or more from a surface watet source within or outside the Upper Klamath Basin.

In any permanent rulemaking efforts, OCA will advocate for and insist that OWRD put
forth rules that require scientific support that individual wells actually and measurably reduce
surface water flows that would otherwise be available to senior surface water users prior to
regulating off such wells. Conjunctive gtoundwater management cannot be one-size-fits-all for all
groundwater users within a groundwater basin, and OWRD must be able to determine actual
interference with surface water flows prior to regulation under the laws of the State of Oregon.

Thank you,

jerome Rosa
Executive Director
Oregon Cattlemen’s Association

~ Voice of the Oregon Catile Industry Since 1913 ~
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March 4, 2019

Racquei Rancier

Senior Palicy Coordinator

Oregon Water Resources Department,
725 Summer St. NE, Suite A

Salem, OR 97301-1271

Email: racquel.r.rancier@oregon.gov

Re: Division 25 Rulemaking for the Kfamath Basin
Ms. Rancier,

The Oregon Farm Bureau and Klamath-L.ake County Farm Bureau submit the following
comments on the Oregon Water Resources Department’s propased Division 25
rulemaking around ground/surface water connection in the Klamath Basin.

By way of background, Oregon Farm Bureau is Oregon's largest grassroots agriculture
association, representing nearly 7,000 farming and ranching families across the state,
Our mission is to promote educational improvement, economic opportunity, and social
advancement for our members and the farming, ranching, and natural resources
industry as a whole. Klamath-Lake County Farm Bureau is the voice of farmers and
ranchers in Klamath County.

Woater is the lifeblood for Oregon’s farmers and ranchers; it is essential for the Cregon’s
agricultural economy and many farms and ranches in Oregon cannot operate without
secure access to irrigation water. Agriculture contributes an estimated $50 billion dollars
to the state’s economy, making it Oregon’s second largest economic driver. Given the
importance of water to all of Oregon’s 220+ commodities, the state must protect
farmers’ water rights and ensure that management decisions are workable for Oregon's
farmers and ranchers.

Cur members in the Klamath Basin and statewide have heen concerned for the last
several years about the Department’s reguiation of groundwater in the Basin, and we
have significant disagreement with how the Department has chosen to apply its
scientific models in the Basin, As such, we believe that the Department should not
codify any of its hotly disputed scientific findings in this rulemaking. However, we do
support limiting regulation to 500 feet of surface water, as opposed to the mile the
department currently regulates, while the Department works with stakeholders and their
scientists fo resolve the long-standing disputes about ground-surface water connection
in the Basin,




1) The Department Must Improve its Models in the Kiamath Basin

As in initial matter, our members have long-standing concerns over the science used to
establish ground/surface water connection in the Klamath Basin. Specifically, we
uhderstand that a number of well-respected environmental consulting firms with
extensive experience in water modeling have informed the Department that they are
incotrectly applying their model for estimated stream depletion by groundwater pumping
in the Klamath. Based on discussions we have had recently with the Department, it
appears the Department is dismissive of the scientists’ concerns, and forcing water
users in the Basin to take the Depariment to court to challenge the Department’s
application of its models. We also understand that the Department has largely refused
to revisit its application of its models through these lawsuits, essentially forcing water
users in the basin to spend hundreds of thousands of dollars to protect their water
rights. This is unacceptable. Given that the Department infends to spend the next two
years working within the basin to build a stronger consensus on the state of the science,
we strongly encourage the Department to begin to work with water users in the basin
immediately to address the concerns around the application of the model. Dismissing
the concerns of trained, licensed consultants is not an acceptable approach to resolving
this conflict.

2) The Draft Rules Should Not Codify Scientific Findings into Regulation

We do not think the draft rules should codify the hotly disputed science into its
regulations or change how its current law works in the Klamath Basin. Water users
must still have the opportunity to challenge the department's science on a case-specific
basis. The Department's proposed Division 25 rules appear o evidence a wholesale
change to how it's approaching ground/surface water regulation during this interim
period, and the rules seem designed to limit the opportunities to challenge the
Department's science during this interim. Among our primary concerns with the draft
rules are the fact that they:

° Ch ange the definition of “hydraulically con nected" to do away with the adjacent
aquifer requirement;

e Expand the Department’s regulation authority in the upper Klamath Basin not
only to actual interference, but “impending” interference as well;

e Conclude all wells drawing water (n the Klamath Basin reduce spring discharge
and surface flow; -

e Remove the “effective and timely” requirement, other than to conclude that
regulation of all wells 500 feet or less from surface water results in effective and
timely relief and may be regulated whenever a valid call is made; and

e Make a determination that all groundwater and surface water are hydraulically
connected in the upper Klamath Basin




These changes are unnecessary, unacceptable, and will only result in new litigation
during the interim period these rules are in effect. if the intent of this rulemaking is to
reduce the amount of litigation happening against the Department over its application of
its current ground/surface water regulation, this approach will not achieve that goal, and
attempts to de facto resolves almost all of the disputed issues against the water user.
This is unacceptable.

if the Department’s true goal is to reduce conflict in the basin while they work on
resolving the disputes around the science in the basin long-term, the rule should simply
set the maximum distance for regulation to 500 feet of surface waters, and not make
other changes to how ground/surface water interaction is evaluated or codify disputed
science around ground/sutface water regulation.

3) We Support Limiting Enforcement to 500 Feet While Disputes Over the
Science Are Resolved

While we disagree with the department’s use of its ground/surface water models in the
basin and the findings the draft rule codifies, we do support limiting enforcement to 500
feet in the immediate term while water users work with OWRD to find better agreement
on the science in the basin. We believe, if done correctly, this approach will reduce
conflict in the basin for the next few years while water users and the Department work
together to find greater agreement around modeling used in the basin to determine
actual impact. However, as discussed above, we do not helieve that the Department's
tules simply limit regulation to 500 feet, but instead include a number of unnecessary,
incorrect, and precedentially significant changes to its regulation of ground/surface
water connection in the basin. We recommend the Department pare down its
rulemaking to simply limit its regulation to 500 feet without fundamentally changing the
law or codifying its disputed scientific findings in this rulemaking.

Thank you for the opportunity to submit comments, and please do not hesitate to
contact us if you have any guestions.

Sincerely,

Trn Moty

ary Anne Cooper
Oregon Farm Bureau John Moxley

President
?-)/I4a1r3/?£10n_i%%02regonfb.org Kiamath-Lake County Farm Bureau
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WaterWatch of Oregon

Protecting Natural Flows In Oregon Rivers
WATERWATCH

March 4, 2019

Racquel Rancier

OWRD

725 Summer Street NE STE A
Salem, OR 97301

RE: Proposed Division 25 Rules
Sent via email to racquel.r.rancler@oregon.gov

Dear Ms. Rancier:

Thank you for the oppottunity to comment on the proposed Division 25 rules.

While WaterWatch supports the proposal by Oregon Water Resources Department to conduct a
two-year process to develop robust rules addressing water management in the Klamath Basin,
and look forward to participating in that process, we oppose the proposed rules because of the

failure to protect the senior water rights for instream uses in the Upper Klamath Basin.

We are very concerned that the proposed Division 25 rules fail to protect senior surface water
rights—which in this case are predominantly rights for instream use—from pumping under

junior groundwater rights. In the Upper Klamath Basin, where the proposed rules would apply,

the most seniot surface water vights are rights for instream uses held by The Klamath Tribes.
Instream rights enjoy the same protections under the water code as any other surface water right
and the agency’s failure to afford these senior instream rights the protections due is alatming.
The agenecy does not get to pick and choose which types of rights it regulates to protect.

In addition to the fact that the proposed rules fail to protect senior water right holders in
contravention of the water code, the proposed rules will also adversely impact aquatic
ecosystems and the species those ecosystems support including native fish such as redband trout
and sucker fish. This is of particular concern in the Klamath Basin wherte aquatic ecosystems
have suffered extensive impacts from the over-issuance of water rights for irrigation. We urge
the agency to take into account the impact of the groundwater pumping under junior water rights
on these aquatic ecosystemns and native species.

Given the extensive data collection and analysis that went into the robust USGS-OWRD
groundwatet study of the Klamath Basin, the statement in the proposed rules regarding the
connection between surface water and groundwater is certainly not an overstatement or
overreach, That statement of basic scientific fact is important to include in the rules because it
sets the context for the regulation that would take place undet the proposed rules, albeit at a
totally inadequate level, and for the continued dialogue about science and water management in
the basin.

WaterWatch of Oregon Main Office: 503.295.4039
Main Office: 213 SW Ash St. Sulte 208 Portland, OR 97204 8. OR Office: 541.708.0048
Southern Oregon Office: PO Box 261, Ashland, OR, 97520 www, waterwatch.org




Because the proposed rules fail o protect senior surface water rights, the section of the Natice of
Proposed Rulemaking titled “NEED FOR THE RULE(S)” is incorrect. That section states that
“this rulemaking proposes [ ] to establish procedures for the contro} of groundwater uses to
pratect senior surface water rights. , .” The proposed rules clearly do not do this. The proposed
rules would fail to regulate junior groundwater users where that pumping would diminish the
instream flows allocated to senior surface water rights, thereby failing to protect those senior
rights, By comparison, the proposed rules would subject only seven wells to regulation, where
140 were regulated under Division 9 and 50 under the previous Division 25 rules. Therefore, the
NEED FOR THE RULES(S) is inaccurate and is inconsistent with the proposed rules. The rules
do not achieve the statement of need.

The FISCAL AND ECONOMIC IMPACT section is also incorrect, For example, it is incorrect
to state “[hjowever, the cost to the junior regulated users is offset by the benefit of the regulated
water supplying senior water right holders in the basin.” As compared to baseline, whether one
uses regulation under Division 9 or the previous Division 25 rules, there is no additional cost to
junior regulated users and there definitely is not a benefil of regulated water to senior water
holders. The rules reduce the cost of regulation to junior regulated users and reduce the benefit to
senior water right holders. The statement is inconsistent with the substance of the proposed rules,

Finally, I want to voice my serious concern with the testimony at the February 21, 2019,
rulemaking hearing in Salem in which the petson testifying complained that the statement in the
rules regarding surface and groundwater connection would make it harder to settle with the
Tribes and that the Tribes needed to be ‘knocked back into reality’ (or something very close if
not those words exactly). While emotions can run high with regard to water issues, this type of
language—which is disrespectful with threatening overtones—should not be tolerated in civil
discourse regarding water management (or any other topic). Because this statement was made
during testimony at a rulemaking hearing, back and forth between the testifier and the Water
Resources Commission, agency or other hearing attendees was not permitted, However, in other
settings where back and forth is'allowed (such as the upcoming planned two-year discussion in
the basin), I urge the agency to impose and enforce strict standards prohibiting this type of
language. Further, to the extent the sentiment expressed in the testimony shapes the basis of
objections fo the statement in the rules regarding surface aud groundwater connectivity, those
objections are further eroded and should be disregarded by the agency.

Thank you for your consideration of these comments,
Sincerely,

/s/ Lisa A. Brown

Lisa A. Brown
WaterWalch of Oregon
213°SW Ash St. STE 208
Portland, OR 97204
503.295.4039 x4
lisa(@waterwatch.org
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OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
DENNIS RICHARDSON MARY BETH HERKERT
SECRETARY OF STATE DIRECTOR

800 SUMMER STREET NE

LESLIE CUMMINGS

DEPUTY SECRETARY OF STATE SALEM, OR 97310

5G3-373-0701

NOTICE OF PROPOSED RULEMAKING FILED
INCLUDING STATEMENT OF NEED & FISCAL IMPACT

01/29/2019 5:51 PM
CHAPTER G20 ARCHIVES DIVISION

WATER RESOURCES DEPARTMENT SECRETARY OF STATE

FILING CAPTION: Local rules governing control of well use in the Upper Klamath Basin
LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 03/04/2019 5:00 PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: Racquet Rancier 725 Summer Street NE Ste. A Filed By:
503-986-0828 Salem,OR 97301 Racquet Rancier
racquel.r.rancier@oregon.gov Rules Coordinator
HEARING(S)

Auxitary aids for persons with disabilities are available upon advance request. Notify the contact isted above.

DATE: 02/21/2019 DATE: 02/26/2019

TIME: 3:30 PM TIME: 1:00 PM - 3:00 PM

OFFICER: Meg Reeves OFFICER: lvan Gall

ADDRESS: Oregon Water Resources  ADDRESS: Oregon Institute of

Dept. Technology

723 Summer Street NE, Suite A 3201 Campus Drive

Room 124 Mt. Scott Room

Salem, OR 97301 Klamath Falls, OR 97601

SPECIAL INSTRUCTIONS:

Hearing during Water Resources
Commission meeting. To submit
testimony, please sign up to testify no
later than 3:45 PM.

NEED FOR THE RULE(S):

tn the Klamath Basin, significant amounts of groundwater discharges to surface water, such as springs, streams, and
rivers. Pumping wells capture some of this water, reducing the amount of surface water. Surface water sources provide
water to holders of surface water rights and determined claims. Surface water and groundwater are managed based on
a system of prior appropriation where junior water right holders (those with newer water rights) are shutoff to meet the
call of a senior water right holder (older water rights) in times of insufficient supply to meet all rights. Similarly, junior
groundwater rights can be regulated off to provide water to senior water rights, including surface water rights where

-there is evidence of hydraulic connection. In the 2000s through present, significant data were collected in the basin and

several reports documented hydraulic connection between surface water and groundwater in the basin. As regulation
of surface water rights began in the basin in 2013, efforts to find a compromise to regulation began to include

groundwater. As aresult, the 2014 Upper Klamath Basin Comprehensive Agreement (UKBCA), negotiated by a broad
group of stakeholders and governmental entities, addressed water management in the Off-Project area of the Klamath
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Basin, including groundwater regulation. Provisions of the UKBCA addressing the control of groundwater use were
incorporated into OAR 690-0025-0010 rules, with the provision that if the agreement was terminated, the rules would
no longer be effective. In December 2017, the agreement was terminated, making the OAR 690-0025-0010 rules no
longer in effect. As aresult, this rulemaking is needed to repeal the rules OAR 690-025-0010 that are no longer in
effect following termination of the UKBCA. Regulation under the existing OAR 690-009 statewide rule has resulted in
litigation, prompting these proposed basin specific interim rules. As a result, this rulemaking proposes to adopt OAR
690-025-0020, -0025, and -0040 to establish procedures for the control of groundwater uses to protect senior surface
water rights in the Upper Klamath basin, while further engagement is conducted in the area to develop a longer term
approach for water management in the area. These proposed rules are intended to be in effect until March 1, 2021
when mare éomprehensive rules are expected to be adopted after significant engagement and outreach with individuals
in the basin.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE:

Ground-Water Hydrology of the Upper Kiamath Basin, Oregon and California, and associated reference material,
https://pubs.usgs.gov/sir/ 2007/5050/

Groundwater Simulation and Management Models for the Upper Klamath Basin, Oregon and California, and associated
reference material,
https://pubs.usgs.gov/sir/2012/5062/

Streamflow Depletion by Wells — Understanding and Managing the Effects of Groundwater Pumping on Streamflow,
https://pubs.er.usgs.gov/publication/cir1376

FISCAL AND ECONOMIC IMPACT:

Currently, regulation of wells in the Klamath Basin occurs under statewide rules in OAR 690-009, because 690-025-
0010 is no longer effective. Inthe Upper Kiamath Basin during 2018, under 630-009, there were 140 wells subject to
reguiation. During 2015-17, under 690-025-0010, there were 40 wells subject to regulation, Adopting the proposed
690-025-0020, -0025, and -0040 rules would provide that 7 wells will be subject to regulation instead of 140 under
OAR 690-008. Costs to regulated well users, in the form of less revenue to individual farmers, ranchers, or small
businesses, may result from water curtailment on irrigated acreage. However, the cost to the junior regulated users is
offset by the benefit of the regulated water supplying senior water right holders in the basin. The potential magnitude
of these additionat costs and benefits to regulated well users can't be quantified, because it depends on each specific
entity, the amount of water supply available in a water year (a function of rain and snow amounts), whether that entity
was able to shift water use to other sources or areas, and whether or not a call is made by a senior water right holder,

COST OF COMPLIANCE:

(1} Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rulefs). {2) Effect on Small Businesses: (a} Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and adminjstrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

{1) The primary state agency affected by the proposed rules is the Water Resources Department, which is charged with
reguiating the distribution of water among the various users of surface water and groundwater in accordance with the
users' existing rights of record based on a system of pricrity. The proposed rules do not expand the Department's
regulatory authority and are not expected to increase water distribution costs for the Department. The rules are likely
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to reduce the Department's water distribution and enforcement costs while they are in effect, as the rules will resultin
fewer wells being regulated than under the OAR 690-009 rules. Klamath County has estimated there are 115,000
irrigated acres (both surface water and groundwater} in the Upper Klamath Basin. For the 2018-19 tax year, the
Klamath County Assessor’s office reduced the taxable rate for acres that had water regulated off to 50%, thus reducing
the property tax liability for the impacted acres, The City of Chifoquin has invested in acquiring land and intends on
drilling a new municipal well. Bly has also acquired grant funding to construct a new municipal well. No other economic
effect on state agencies, Jocal governments, or the general public is expected from the proposed rules as compared to
the current regulatory framework, except where the local government or member of the public is a holder of a
groundwater right that is currently being regulated. In those instances, where the rules result in them not being
regulated, they will have the benefit of their water use and the positive economic impacts associated with that water
use. This reduction in groundwater regulation may have a negative economic impact on senior water right holders that
currently benefit from the regulation of the wells, including the Klamath Tribes and irrigators that are part of the
Bureau of Reclamation’s Klamath Prgject to the extent that it reduces the amount of water available to them.

The Department cannot estimate the specific economic impacts because it will depend on each specific entity, the
amount of water available in a water year, whether that entity was able to shift water use to other sources or areas, and
whether or not a call is made by a senior water right holder.

(2a) Many of the affected wells are owned by individuals or smal businesses, the majority of which are agricultural
operations. However, the senior surface water right holders stand to benefit from the regulation of weils under the
existing rules. These include the Klamath Tribes who call on instream determined claims, and irrigation districts which
are part of the Bureau of Reclamation's Klamath Project; which are individual farmers and ranchers and small
agricultural businesses. The Department estimates that approximately 1,700 small businesses could be affected by the
proposed rutes, including well users and surface water users. The proposed rules apply to seven wells at this time.

{2b) The proposed rules do not impose additional reporting, record keeping, or other administrative activities on small
husinesses affected by the proposed rules as compared to existing regulation under OAR 690-009. The cost to comply
with these rules, as with the current OAR 690-009 rule, depends on whether or not a water user is regulated and to
what extent that impacts their business operations. The Department cannot estimate that cost of compliance, which
will be operator specific, because it will vary depending on water conditions in any given year, whether the business can
shift operations to other areas or water sources, and if the senior users call on the water,

. {2¢) The proposed rules do not impose additional costs of professional services, equipment, supplies, labor and

increased administration activities on small businesses affected by the proposed rules as compared to existing
regulation under OAR 690-009, '

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Two rule advisory committee meetings were convened in iKlamath Falls, the first on January 15, 2019 and the second on
January 28, 2019. The committee included representatives of groups and entities that either are, or represent, small
businesses in the basin. These groups included the Oregon Cattlemen's Association, the Klamath Water Users
Assoctation, the Oregon Farm Bureau, and individual farmers and ranchers that own welis.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES
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RULES PROPOSED:;
690-025-0010, 680-025-0020, 690-025-0025, 690-025-0040

REPEAL: 690-025-0010

RULE SUMMARY: These rules were adopted to govern groundwater regulation in the Klamath basin. However, they
were only in effect while the Settlement Agreement was in effect. The Settlement Agreement was terminated,
therefore, these rules are no longer in effect. This rulemaking repeals these rules that are no longer in effect,

CHANGES TO RULE:
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ADOPT: 630-025-0020
RULE SUMMARY: Defines terms used in OAR 690, Division 25, including sections -0025 and -0040
CHANGES TO RULE:

620-025-0020

Definitions
Notwithstanding OAR 6%20-008-001, the following definitions apply to OAR 690-0025-0020 to QAR &90-0025-

0040, unless the context reauires otherwise:"

1) "Determined claim" means a claim for surface water as provided in the Findings of Fact and Order of

Determination issued on March 7. 2013 and Amended on February 28, 2014 subject to regulation pursuant to
ORS53%9.170.9

{2) "Existing rights of record” means authorized groundwater uses, determined claims, groundwater registrations,
and surface water rights.9]

{3) "Groundwater registration” means an unadjudicated claim to use groundwater as provided in ORS 537.605
that is registered with the Oregon Water Resources Department.y]

{(4) "Groundwater reservoir” or "aquifer" means a bedy of groundwater having boundaries which may be
ascertained or reasonably inferred that vields quantities of water to wells or surface water sufficient for

appropriation under an existing right of record. 11

{5} "Groundwater use authorization" means use of water authorized by a permit, certificate or groundwater

registration 1

{6) "Hydraulically connected" means water can move between or among groundwater reservoirs and surface

water.§

{7) "Upper Klamath Basin" means the area above and around Upper Klamath Lake that encompasses all water
sources that are tributary to Upper Klamath Lake, including groundwater, the Wood River, Williamson River and
Sprague River and their tributaries and the Klamath Marsh and its tributaries. q

8) "Surface water right” means certificated and permitted water rights, and determined claims, the source of
which js surface water including springs, streams, and rivers. 1

9) "Well" or "wells" means a weill as defined in ORS 537.515{9) that is located in the Upper Klamath Basin and is
used to beneficially withdraw water for authorized groundwater uses including domestic, stock. irrigation,
industrial, municipal. and aquifer storage and recovery uses,

Statutory/Other Authority; ORS 536.027, ORS 537.525
Statutes/Other Implemented: ORS 539.170, ORS 540.045, ORS 537.525
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ADOPT: 690-025-0025

RULE SUMMARY: Outlines that the Department may manage surface water and groundwater uses to protect senior
holders of water rights and determined claims in accordance with the users’ water rights and determined claims
pursuant to these rules, instead of the existing Division 9 rules.

CHANGES TO RULE:

690-025-0025

Distribution of Water between Existing Rights of Recor

{1} Whenever impairment of, or interference with, existing water rights to appropriate surface water exists or
impends, the Oregon Water Resources Department may regulate the distribution of water among the various
users of water from any natural surface or groundwater reservoir in accordance with the users' existing rights of
record as authorized by ORS 537.525, ORS 539,170 and ORS 540.045.1]

{2} These rules, OAR 690-0025-0020 to QAR 6$0-0025-0040, govern the control of wells in the Upper Klamath
Basin that produce from a groundwater reservolir that is hydraulically connected to surface water and subject to
regulation in the course of distribution of water jn accordance with the users’ existing rights of record 1

(3) These rules operate in lieu of OAR Chapter 690, Division 09, and in conjunction with OAR Chapter 690,
Division 250, except that these rules govern distribution of groundwater and surface water in the Upper Klamath
Basin in lieu of QAR 690-250-0120(2).

Statutory/Other Authority; ORS 536.027, QRS 537.525

Statutes/Other Implemented: ORS 539.170, ORS 540.045, ORS 537.525
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ADOPT: 690-025-0040

RULE SUMMARY: Specifies Department finding of the hydraulic connection between surface water and groundwater in
the Klamath Basin, and that groundwater use results in stream and spring flow depletion, based on the best available
information. Indicates that the Department finds regulation of wells within 500 feet of surface water will result in relief
to holders of surface water rights, that the Department shall determine the distance between each well and the source
of surface water rights, and that the Department may regulate these wells when a valid call is made by a hofder of a
senior right or determined claim. Specifies effective date of rules, and that they do not set a precedent.

CHANGES TO RULE:

690-025-0040

Regulation of Hydraulically Connected Wells
(1) In the Klamath Basin. groundwater and surface water are hydraulically connected g1

(2] Wells that withdraw groundwater in the Klamath Basin reduce sroundwater discharge and surface water
flow T

{3) Notwithstanding that groundwater is hydraulically connected to surface water in the Klamath Basin. the
Department has determined that in the Upper Klamath Basin, regulation of weils that are located a horizontal
distance equal to or less than 500 feet from a source of surface water rights will result in effective and timely relief

to those surface water rights. §
(4} The determinations in subsections (1} and (2} are based on the best available information, including but not

limited to, water well reports, basin and hydrologic studies, topographic maps, hydrogeologic reports,
groundwater and surface water elevation data, groundwater flow models, model simulation results for the
Klamath Basin, and any other information that is used in the course of applving generally accepted hvdrogeologic
methodologies.

{5) Before regulating an authorized groundwater use, the Department shall determine the horizontal distance
between each well and the source or sources of surface water rights. 1

(6} The Department may regulate wells that are located a horizontal distance equal to or less than 500 feet from a
source of surface water rights whenever avalid call for surface water i{s made and the Department is regulating in
accordance with the users’ existing rights of record. Under this rule. the Department will not regulate wells
located a horizontal distance greater than 500 feet from a source of syurface water. ]

(7} Groundwater regulation in the Upper Klamath Basin before March 1. 2021, will accur pursuant to OAR 690-
0025-0020 to OAR 620-0025-0040, After March 1, 2021, OAR 690-0025-0020 to QAR 690-0025-0040 will no
longer be in effect and groundwater regulation in the Lipper Klamath Basin will occur under OAR 690-009, unless

the Commission adopts new rules governing groundwater regulation in the Upper Klamath Basin. Y
(8} Notwithstanding present conformance of these rules with ORS 537.780(2){a), these rules do not establish a
precedent that prectudes different or additicnal regulation of groundwater as may be established in future

rulemakings consistent with the authorities of the Water Resources Commission.
Statutory/Other Authority: ORS 536.027, ORS 537.525
Statutes/Other Implemented: ORS 539,170, ORS 540.045, ORS 537.525
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AMENDED STATEMENT OF NEED AND FISCAL IMPACT

Need for Rule(s):

In the Klamath Basin, significant amounts of groundwater discharges to surface water, such as springs, streams, and
rivers. Pumping wells capture some of this water, reducing the amount of surface water. Surface water sources
provide water to holders of surface water rights and determined claims. Surface water and groundwater are managed
based on a system of prior appropriation where juniot water right holders (those with newer water rights) are shutoff to
meet the call of a senior water right holder (older water rights) in times of insufficient supply to meet all rights.
Similarly, junior groundwater rights can be regulated off to provide water to senior water rights, including surface
water rights where there is evidence of hydraulic connection. In the 2000s through present, significant data were
collected in the basin and several reports documented hydraulic connection between surface water and groundwater in
the basin. As regulation of surface water rights began in the basin in 2013, efforts to find a compromise to regulation
began to include groundwater. As a result, the 2014 Upper Klamath Basin Comprehensive Agreement (UKBCA),
negotiated by a broad group of stakeholders and governmental entities, addressed water management in the Off-Project
area of the Klamath Basin, including groundwater regulation. Provisions of the UKBCA addressing the control of
groundwater use were incorporated into OAR 690-0025-0010 rules, with the provision that if the agreement was
terminated, the rules would no longer be effective. In December 2017, the agreement was terminated, making the
OAR 690-0025-0010 rules no longer in effect. As a result, this rulemaking is needed to repeal the rules OAR 690-025-
0010 that are no longer in effect following termination of the UKBCA. Regulation under the existing OAR 690-009
statewide rule has resulted in litigation, prompting these proposed basin specific interim rules. As a result, this
rulemaking proposes to adopt OAR 690-025-0020, -0025, and -0040 to establish procedures for the control of
groundwater uses to protect senior surface water rights in the Upper Klamath basin, while further engagement is
conducted in the area to develop a longer term approach for water management in the area. These proposed rules are
intended to be in effect until April 2021 when more comprehensive rules are expected to be adopted after significant
engagement and oufreach with individuals in the basin.

Amended Fiscal and Economic Impact:

Reasons_for amendment: The amendments in this section addresses inaccuracies related to how the decrease in
regulation of groundwater users will affect senior water right users. The proposed rules will result in fewer
groundwater users being regulated off than in the past four irrigation seasons which may result in an increased fiscal
impact to senior surface water users. Corrections show deleted text in strikethrough and added text in bold.

Currently, regulation of wells in the Klamath Basin occurs under statewide rules in OAR 690-009, because 690-025-
0010 is no longer effective. In the Upper Klamath Basin during 2018, under 690-009, there were 140 wells subject to
regulation, During 2015-17, under 690-025-0010, there were 40 wells subject to regulation. Adopting the proposed
690-025-0020, -0025, and -0040 rules would provide that 7 wells will be subject to regulation instead of 140 under
OAR 690-009. Costs to regulated well users, in the form of less revenue to individual farmers, ranchers, or small
busmesses may 1esult from water curtallment on urlgated ameage %W%—t—he—eest—te—the*&m%ga#a&é%as—%s

4o ? watet i1 In addition, senior
water users may experience ﬁsca] lmpacts assocmted w:th a p0551ble reductu}n in surface water resuiting from
decreased regulation of groundwater users.

a—semefww&tei—l-lght—helde% The costs born by regulated greundwater users cannot be quantlﬁed because the
costs resulting from regulation depend on the situation of each specific regulated entity which in turn is affected
by unpredictable factors such the timing and magnitude of the regulatory action, and weather conditions and
available precipitation during the irrigation season. Similarly, the costs associated with possible decreased
streamflow that may occur as a result of decreased regulation of groundwater users may not be quantified
because the Department does not presently know how much less water will remain instream as a result of




decreased regulation of groundwater, does not know what specific instream resources could be harmed, or what
the fiscal value of those instream resources is.

Statement of Cost of Compliance:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically
affected by the rule(s). (2) Effect on Small Businesses: (a} Estimate the number and type of small businesses subject to
the rule(s); (b) Describe the expected reporting, recordkeeping and administrative activities and cost required to
comply with the rule(s); (c) Estimate the cost of professional services, equipment supplies, labor and increased
administration required to comply with the rule(s).

(1) The primary state agency affected by the proposed rules is the Water Resources Department, which is charged
with regulating the distribution of water among the various users of surface water and groundwater in accordance
with the users' existing rights of record based on a system of priority. The proposed rules do not expand the
Department's regulatory authority and are not expected to increase water distribution costs for the Department,
The rules are likely to reduce the Department’s water distribution and enforcement costs while they are in effect,
as the rules will result in fewer wells being regulated than under the OAR 690-009 rules. Klamath County has
estimated there are 115,000 irrigated acres {(both surface water and groundwater} in the Upper Klamath Basin. For
the 2018-19 tax year, the Klamath County Assessor’s office reduced the taxable rate for acres that had water
regulated off to 50%, thus reducing the property tax liability for the impacted acres. The City of Chiloguin has
invested in acquiring land and intends on drilling a new municipal well. Bly has also acquired grant funding to
construct a new municipal well, No other economic effect on state agencies, local governments, or the general
public is expected from the proposed rules as compared to the current regulatory framework, except where the
local government or member of the public is a holder of a groundwater right that is currently being regulated. In
those instances, whete the rules result in them not being regulated, they will have the benefit of their water use and
the positive economic impacts associated with that water use. This reduction in groundwater regulation may have
a negative economic impact on senior water right holders that currently benefit from the regulation of the wells,
including the Klamath Tribes and irrigators that are part of the Bureau of Reclamation’s Klamath Project to the
extent that it reduces the amount of water available to them.

The Department cannot estimate the specific economic impacts because it will depend on each specific entity, the
amount of water available in a water year, whether that entity was able to shift water use to other sources or areas,
and whether or not a call is made by a senior water right holder.

(2a} Many of the affected wells are owned by md1v1duals or small businesses, the maJ(n 1ty of WhiCh are agncultmal
operations. 856 pig : 3 @ o
existing—rles: It is not presently clear how much decreased regulatlon of groundwater users w111 affect senior
surface water rights, and therefore the Department cannot estimate whether small businesses owned by the
Klamath Tribe will suffer a significant adverse impact. Small businesses that may be impacted include those
owned by Theseinclude the Klamath Tribes who call on instream determined claims, and irtigation districts which are
part of the Bureau of Reclamation's Klamath Project, which are individual farmers and ranchers and small agricultural
businesses. The Department estimates that approximately 1,700 small businesses could be affected by the proposed
rules, including well users and surface water users. The proposed rules apply to seven wells at this time.

(2b)The proposed rules do not impose additional reporting, record keeping, or other administrative activities on small
businesses affected by the proposed rules as compared to existing regulation under OAR 690-009. The cost to comply
with these rules, as with the current QAR 690-009 rule, depends on whether or not a water user is regulated and to
what extent that impacts their business operations. The Department cannot estimate that cost of compliance, which
will be operator specific, because it will vary depending on water conditions in any given year, whether the business
can shift operations to other areas or water sources, and if the senior users call on the water,

(2¢)The proposed rules do not impose additional costs of professional services, equipment, supplies, labor and
increased administration activities on small businesses affected by the proposed rules as compared to existing
regulation under CAR 690-009.



Describe how smalt businesses were involved in the development of these rule(s)?

Two rule advisory committee meetings were convened in Klamath Falls, the first on January 15, 2019 and the second
on January 28, 2019. The committee included representatives of groups and entities that either are, or represent, small
businesses in the basin. These groups included the Oregon Cattlemen's Association, the Klamath Water Users
Association, the Oregon Farm Bureau, and individual farmers and ranchers that own wells.

Documents Relied Upon, and where they are available:
Ground-Water Hydrology of the Upper Klamath Basin, Oregon and California, and associated reference material.
https:/pubs.usgs. gov/sit/2007/5050/

Groundwater Simulation and Management Models for the Upper Klamath Basin, Oregon and California, and
associated reference material.

https://pubs.usgs.gov/sir/2012/5062/

Streamflow Depletion by Wells — Understanding and Managing the Effects of Groundwater Pumping on Streamflow.
hitps://pubs.er.usgs.gov/publication/cir1 376

Was an Administrative Rule Advisory Committee consulted? Yes or No?
If not, why not?
YES
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