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Water Resources Commission

Division 51 Rulemaking — Hydroelectric Project Annual Fees
I. Introduction

During this agenda item, Breeze Potter, Water Policy Analyst and Rules Coordinator, will
present a request to amend OAR 690-051-0400 to remove language relating to hydroelectric
project annual fees to conform rule with statute.

II. Background

With the passage of House Bill 2143 during the 2021 Legislative Session, existing rule
provisions relating to annual fees for hydroelectric projects conflict with statute. House Bill
2143, which is codified as 2021 Oregon Laws (OL) Chapter (Ch.) 516, became effective the 91
day after sine die. A copy of 2021 OL Ch. 516 is contained in Attachment 1. Under the new
statutory annual fee structure, the licensee is required to annually pay the applicable fee under
Oregon Revised Statute (ORS) 543.078 as amended by 2021 OL Ch. 516 for the hydroelectric
project on or before January 1 each year.

With annual fees due on or before January 1, 2022, the Department determined that temporary
rulemaking was required to conform the current Oregon Administrative Rule (OAR) with statute
prior to the due date for annual fees. At its December 3, 2021 meeting, the Water Resources
Commission voted to adopt a temporary rule amendment to OAR 690-051-0400 in order to
mitigate confusion about the annual fee amount and provide immediate guidance for licensees.
A copy of the Temporary Administrative Order is contained in Attachment 2. The temporary
rule is effective from December 10, 2021 to June 7, 2022.

111. Discussion

In order to have a permanent rule in place once the temporary rule expires, the Department
initiated the permanent rulemaking process in December 2021. The Department filed a Notice of
Proposed Rulemaking with rule language identical to the current temporary rule. A copy of the
Notice of Proposed Rulemaking is contained in Attachment 3. During the 30-day public
comment period for the permanent rulemaking, the Department did not receive any written
comments. The Department held a public hearing on January 26, 2022 and did not receive any
oral comments.
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1Vv. Conclusion

Permanent rulemaking is required to conform OAR 690-051-0400 with statute. While a
temporary rule is currently in place to address this issue, a permanent rule amendment is required
to ensure the Department’s rules continue to conform with statute. The proposed language of the
permanent rule is identical to that of the existing temporary rule and removes language relating
to annual fees to conform the rule with statute. The annual fees are outlined in statue; therefore,
the outdated rule text can be removed. A copy of the permanent amended OAR 690-051-0400 is
contained in Attachment 4.

V. Alternatives

The Commission may consider the following alternatives:
1. Adopt the permanent amended OAR 690-051-0400, as contained in Attachment 4.
2. Modify and adopt the permanent amended OAR 690-051-0400.
3. Direct Department staff to do further work on the rules and return to a future Commission
meeting.

VI Recommendation

The Director recommends Alternative 1, to adopt the permanent amended OAR 690-051-0400,
as contained in Attachment 4.

Attachments:
1. 2021 OL Ch. 516
2. Temporary Administrative Order
3. Notice of Proposed Rulemaking
4. OAR 690-051-0400 Proposed Permanent Rule

Breeze Potter
(971) 720-0963
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Attachment 1

Chap. 516

CHAPTER 516

AN ACT HB 2143

Relating to annual fees for hydroelectric projects;
creating new provisions; amending ORS 536.015,
543.078, 543.085, 543.090, 543.300, 543.710 and
543A.405; repealing ORS 543A.415; and prescrib-
ing an effective date.

Be It Enacted by the People of the State of Or-

egon:

SECTION 1. ORS 536.015 is amended to read:

536.015. (1) The Water Resources Department
Hydroelectric Fund is established separate and dis-
tinct from the General Fund of the State Treasury.
Except as provided in subsections (4) [0 (6)] and (5)
of this section, of the moneys in the Water Re-
sources Department Hydroelectric Fund:

(a) A portion equal to 67 percent of the total
moneys received each year shall be transferred to
the fund created under ORS 496.835;

(b) A portion equal to 10.3 percent of the total
moneys received each year shall be transferred to an
account of the Department of Environmental Quality
to be used to review applications for certification of
hydroelectric projects under ORS 468B.040 and
468B.045; and

(¢) All of the remaining moneys received each
year are continuously appropriated to the Water
Resources Commission and the Water Resources
Department to provide for the payment of the ad-
ministrative expenses of the commission and the de-
partment in carrying out their responsibilities
related to the issuance of permits, licenses or water
right certificates for hydroelectric projects.

(2) The following shall be deposited into the
State Treasury and credited to the Water Resources
Department Hydroelectric Fund:

(a) Fees received by the Water Resources De-
partment for hydroelectric projects under ORS
536.050, 543.078 to 543.092, 543.210, 543.280, 543.300,
543.710[,] and 543A.405 [and 543A.415]; and

(b) All moneys received on behalf of this account
by gift, grant or appropriation from whatever source.

(3) All interest, if any, from moneys credited to
the Water Resources Department Hydroelectric
Fund shall be credited to the fund and shall inure
to the benefit of the Water Resources Department
Hydroelectric Fund.

(4) Application fees received under ORS 543A.405
shall be disbursed to the various agencies in the
amounts specified in the cost reimbursement agree-
ment executed with each reauthorization applicant.

[(6) Four cents of each 28 cents paid as a reau-
thorization fee under ORS 543A.415 shall be paid to
the Department of Environmental Quality.]

[(6)] (5) Annual fees paid under ORS 543.078
shall be disbursed to state agencies pursuant to a
memorandum of agreement developed by the Depart-
ment of Environmental Quality, the State Depart-
ment of Fish and Wildlife and the Water Resources
Department.

SECTION 2. ORS 543.078 is amended to read:

543.078. (1) On or before January 1 of each year,
each holder shall pay to the State of Oregon an an-
nual fee for each hydroelectric project that is sub-
ject to this section. The annual fee required by this
section shall be based on the theoretical horsepower
specified in the water right for each project.

(2) The amount of the annual fee required under
subsection (1) of this section shall be determined in
the following manner:

(a) Subject to the [schedule set forth in subsection
(3) of this section,] adjustment required under this
paragraph, for a project producing more than
123.5 theoretical horsepower each holder shall pay
an amount|, in 1998 dollars,] equal to [$0.405] a base
rate of $0.687 per theoretical horsepower covered
by the water right for the holder’s hydroelectric
project. The annual fee may be set forth in the water
right or may be established by order of the Water
Resources Director. [and shall be adjusted annually
for inflation according to rules established by the
Water Resources Commission.] The Water Re-
sources Commission shall annually adjust the
fee established in this paragraph based on the
Consumer Price Index for All Urban Consumers,
West Region (All Items), as published by the
Bureau of Labor Statistics of the United States
Department of Labor, using a base date of Jan-
uary 1, 2021. The annual fee also may be adjusted
through the periodic review process established in
ORS 543.085.

(b) Each holder of a hydroelectric project that
produces 15 or more theoretical horsepower but
not more than 123.5 theoretical horsepower [or
less] shall pay an annual fee of $50 for that project.

(c) Each holder of a hydroelectric project
that produces less than 15 theoretical horse-
power shall pay an annual fee of $15 for that
project.

(d) The amount of theoretical horsepower
upon which the fees are paid must be computed
by multiplying the maximum amount of water
appropriated, expressed in cubic feet per second,
by the average total fall utilized, expressed in
feet, and dividing the number resulting from the
multiplication by 8.8.

(e) For a project that diverts water from a
point on a river that forms a border with an-
other state, the fee computation described in
paragraph (d) of this subsection may not use as
the maximum amount of water appropriated
more than half of the capacity of the project.

[(3) The fee determined in subsection (2) of this
section shall apply to a project on the January 1 fol-
lowing the occurrence of an event enumerated as fol-
lows:]

[(@) A licensee or water right certificant shall be-
gin to pay the annual fee after the final order for the
reauthorized water right is issued under ORS
543A.130.]

[(b) Notwithstanding paragraph (a) of this sub-
section, if a licensee holds, on October 23, 1999, an
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original state hydroelectric license for which the ori-
ginal expiration date was or is more than five years
after the expiration date of the original Federal En-
ergy Regulatory Commission license for the project,
the licensee shall begin payment of the annual fee es-
tablished under this section after the expiration date
of the original state hydroelectric license.]

[(c) A power claimant, or uncertificated claimant,
licensed by the Federal Energy Regulatory Commis-
ston shall begin to pay the annual fee after the Fed-
eral Energy Regulatory Commission issues a new
license. A power claimant or uncertificated claimant
that received a new license from the Federal Energy
Regulatory Commission within 10 years prior to Oc-
tober 23, 1999, shall begin to pay the annual fee on
January 1, 2000.]

[(d) A power claimant, or uncertificated claimant,
whose project is exempted from licensure by the Fed-
eral Energy Regulatory Commission or not licensed
by the Federal Energy Regulatory Commission shall
begin paying the annual fee under this section on
January 1, 2008, for that project.]

[(4) No fee shall be assessed under ORS 543.710
for a] project subject to an annual fee under this sec-
tion.

SECTION 2a. Notwithstanding ORS 543.078
(2)(a), a holder of a hydroelectric project shall
pay $0.48 per theoretical horsepower for a proj-
ect producing more than 123.5 theoretical
horsepower if:

(1) The project is not exempt from relicens-
ing under ORS chapter 543A; and

(2) The holder has not received either:

(a) A final order described in ORS 543A.130
that approves an application for reauthorization
of a water right or license; or

(b) A new license issued by the Federal En-
ergy Regulatory Commission on or after the ef-
fective date of this 2021 Act to replace an
original license issued by the commission.

SECTION 2b. Section 2a of this 2021 Act is
repealed on December 31, 2023.

SECTION 3. ORS 543.085 is amended to read:

543.085. (1) At least once every eight years the
Water Resources Director shall appoint a review
panel to review the amount of the annual fee estab-
lished under ORS 543.078 [in 2003 and 2009 and ev-
ery eight years thereafter]. The review panel shall
consist of at least one representative from the fol-
lowing and others at the director’s discretion:

(a) The Department of Environmental Quality;

(b) The State Department of Fish and Wildlife;

(¢c) The Public Utility Commission;

(d) The Water Resources Department;

(e) Investor owned utilities;

(f) Publicly owned utilities;

(g) Municipalities;

(h) Environmental organizations;

(i) Agricultural organizations; and

() Nonutility owners of hydroelectric projects.

(2) All holders paying annual fees under ORS
543.078 (2)(a) shall be notified by the Water Re-
sources Department at least 60 days in advance of
the meeting of the review panel established in sub-
section (1) of this section, and provided the opportu-
nity to submit comments to the panel.

(3) Any periodic review conducted under subsec-
tion (1) of this section shall evaluate each agency’s
hydroelectric program to determine if current staff-
ing levels, activities and funding are appropriate to
fulfill program objectives. There shall be a
presumption that the fee should not change. To
overcome the presumption and alter the existing fee,
the panel must find compelling reasons for alteration
and must reach unanimous consent on the new fee.
If the presumption is overcome, upon completion of
the review process the director shall either adjust
the annual fee as recommended by the panel or elect
not to adjust the fee. Any change in the annual fee
as a result of this section shall become effective on
the January 1 following the director’s action. The
director shall notify all holders of any change in the
annual fee and the effective date of such change.

SECTION 4. ORS 543.090 is amended to read:

543.090. (1) Any project operating under a hy-
droelectric license issued by the Federal Energy
Regulatory Commission and concurrently operating
under the authority of a power claim or uncertif-
icated claim shall pay all expenses related to the
review and decision of a Hydroelectric Application
Review Team established under ORS 543A.075 that:

(a) Are incurred by the team and any agency
participating as part of the team in the federal reli-
censing process; and

(b) Are not otherwise covered by [the reauthori-
zation fee paid under ORS 543A.415] a fee described
in ORS 543.078.

(2) Not later than six years before the expiration
of a hydroelectric license issued by the Federal En-
ergy Regulatory Commission to any project operat-
ing concurrently under the authority of a power
claim or uncertificated claim, the Water Resources
Department shall contact the holder to schedule a
consultation meeting regarding expected fees to be
incurred by the Hydroelectric Application Review
Team.

(3) Relicensing fees shall be calculated and as-
sessed according to the terms and conditions set
}'orth in ORS 543A.405 and 543A.410 for application
ees.

SECTION 5. ORS 543.300 is amended to read:

543.300. Any license issued under ORS 543.010 to
543.610 shall take into consideration, and shall be
on, the following conditions:

(1) That the proposed project shall be such as, in
the judgment of the Water Resources Commission,
is well adapted to the development and utilization
of the water power involved.

(2) That the licensee shall construct and build
the project according to the maps, plans and specifi-
cations filed with and approved by the commission,
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and within the time fixed by the license or by any
lawful extension thereof.

(3) The operations of the licensee so far as they
affect the use, storage and discharge from storage
of waters affected by the license, shall at all times
be controlled by such reasonable rules as the com-
mission may prescribe for the protection of life,
health and property, and in the interest of the fullest
practicable conservation and utilization of such wa-
ters for power purposes and for other beneficial
public uses, including recreational purposes. The li-
censee shall release water from the project reservoir
at such rate in cubic feet per second, or such volume
in acre-feet per specified period of time, as the com-
mission may prescribe.

(4) That the licensee [will] shall maintain the
project, and each part thereof, in good order and re-
pair and in efficient operation, for the development
and transmission of electricity to its reasonable ca-
pacity; shall make all necessary renewals and re-
placements as required; and shall maintain and
operate the project, and all parts thereof,
conformably to the rules of the commission not in-
consistent with ORS 543.010 to 543.610.

(5) That the licensee [will pay to the state annu-
ally not more than $1 for each horsepower covered by
the license] shall annually pay to the state the
applicable fee under ORS 543.078 for the project.
This sum shall constitute a first lien upon the proj-
ect, which lien may be enforced by suit in equity or
other appropriate proceeding, or payment thereof
may be enforced by the state in an action for debt.
Payment of such license fees may be waived by the
commission during all or any part of the period of
construction. The fees need not be uniform through-
out the entire period of the license, but may be for
different amounts for different periods. [The amount
of the license fees, within the minimum and maximum
limits herein specified, shall be determined by the
commission and expressed in the license.]

(6) Other and further conditions not inconsistent
with ORS 543.010 to 543.610 as the commission may
require in the public interest.

(7) In issuing a license for a minor project of not
more than 100 horsepower the commission may
waive all or any of the conditions and requirements
of ORS 543.010 to 543.610 except the period for
which a license may be issued, and the annual
charge [as determined by the commission] under sub-
section (5) of this section. In issuing licenses for
projects in excess of 100 horsepower for which the
applicants are required to secure permits and li-
censes from the United States as a condition
precedent to the construction of the projects, the
commission may waive and modify such of the terms,
conditions and requirements of ORS 543.010 to
543.610, except the period for which a license may
be issued and the annual charge [as determined by
the commission] under subsection (5) of this section,
as the commission, by order, after full investigation
and public hearing, shall find to make impracticable
the construction of such projects. During the time

that a licensee is not a public utility and does not
sell electric energy, and does not sell bonds or other
evidences of debt against the licensee’s plant, the
commission may waive the accounting and amorti-
zation requirements of ORS 543.010 to 543.610, even
[where] if the project involved exceeds 100 horse-
power.

[(8) Subsection (5) of this section does not apply
to a water right reauthorized pursuant to ORS chap-
ter 543A.]

SECTION 6. ORS 543.710 is amended to read:

543.710. Every claimant other than a licensee
under ORS 543.010 to 543.610 shall on or before
January 1 of each year pay to the state in advance
an annual fee based upon the theoretical water
horsepower claimed under each separate claim to
water and calculated using the formula under
ORS 543.078 for a project of similar theoretical
horsepower.|, graduated as follows: Thirty cents for
each theoretical water horsepower or fraction thereof
up to and including 50 and 28 cents for each theore-
tical water horsepower or fraction thereof in excess of
50. However, upon filing the statement provided in
ORS 543.720, the United States or the state, claiming
the right to the use of water to any extent for the
generation of power, or any other claimant to the
right to use water for the generation of 10 theoretical
water horsepower or less, shall be exempted from the
payment of all fees provided for in this section. Four
cents of each 28 cents collected as an annual fee un-
der this section shall be deposited to the Water Re-
sources  Department  Hydroelectric Fund and
disbursed to the Department of Environmental Qual-

ity.]

SECTION 7. ORS 543A.405 is amended to read:

543A.405. (1) Subject to the provisions of ORS
543A.410, any person submitting a notice of intent
to seek reauthorization, a preliminary application or
an application for reauthorization of a project under
ORS 543A.030, 543A.035, 543A.075, 543A.080 or
543A.095 shall pay all expenses related to the review
and decision of the Hydroelectric Application Re-
view Team that are incurred by the team and any
agency participating as part of the team, and that
are not otherwise covered by the [reauthorization fee
paid under ORS 543A.415] fee paid under ORS
543.078.

(2) Every person submitting a notice of intent to
seek reauthorization of a project shall submit the fee
required under ORS 536.050 (1)(r) to the Water Re-
sources Department when the notice of intent is
submitted.

(3) Before submitting an application to reauthor-
ize a state project under ORS 543A.035, the appli-
cant shall request from the team an estimate of the
costs expected to be incurred in processing the ap-
plication. The team shall inform the applicant of
that amount and require the applicant to make peri-
odic payments of such costs pursuant to a cost re-
imbursement agreement. The cost reimbursement
agreement shall provide for payment of 25 percent
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of the estimated costs when the applicant submits
an application under ORS 543A.035.

(4) Before the close of public comment on study
proposals developed by the applicant for a federally
licensed project under ORS 543A.085, the team shall
estimate the costs expected to be incurred in evalu-
ating the project. The team shall inform the appli-
cant of that amount and require the applicant to
make periodic payments of such costs pursuant to a
cost reimbursement agreement. The cost reimburse-
ment agreement shall provide for a first payment of
25 percent of the estimated costs on a schedule es-
tablished in the agreement.

(5) If costs of the team’s evaluation of a project
exceed the estimate in the cost reimbursement
agreement, the applicant shall pay any excess costs
shown in an itemized statement prepared by the
team. In no event shall the team and its participat-
ing agencies incur evaluation expenses in excess of
110 percent of the fee initially estimated unless the

team provided prior notification to the applicant and
a detailed projected budget the team believes is nec-
essary to complete evaluation of the application. If
costs are less than the fee paid, the team shall re-
fund the excess to the applicant.

(6) The Water Resources Department shall reim-
burse participating agencies for costs incurred in
their review of a project. Such costs shall not in-
clude expenses of other state agencies for which a
fee is otherwise collected under state law.

SECTION 8. ORS 543A.415 is repealed.

SECTION 9. This 2021 Act takes effect on the
91st day after the date on which the 2021 regular
session of the Eighty-first Legislative Assembly

adjourns sine die.
Approved by the Governor July 19, 2021
Filed in the office of Secretary of State July 19, 2021
Effective date September 25, 2021
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OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
SHEMIA FAGAN STEPHANIE CLARK
SECRETARY OF STATE DIRECTOR
CHERYL MYERS 800 SUMMER STREET NE

SALEM, OR 97310
503-373-0701

DEPUTY SECRETARY OF STATE

TEMPORARY ADMINISTRATIVE ORDER

INCLUDING STATEMENT OF NEED & JUSTIFICATION FILED

WRD 1-2021 12/10/2021 4:52 PM
ARCHIVES DIVISION

CHAPTER 690 SECRETARY OF STATE

WATER RESOURCES DEPARTMENT & LEGISLATIVE COUNSEL

FILING CAPTION: Removes language relating to hydroelectric project annual fees to conform rule with statute
EFFECTIVE DATE: 12/10/2021 THROUGH 06/07/2022
AGENCY APPROVED DATE: 12/03/2021

CONTACT: Breeze Potter 725 Summer Street NE Filed By:
971-720-0963 Suite A Breeze Potter
breeze k.potter@water.oregon.gov Salem,OR 97301 Rules Coordinator
NEED FOR THE RULE(S):

With the passage of House Bill 2143 during the 2021 Legislative Session, existing Water Resources Department rule
provisions relating to annual fees for hydroelectric projects conflict with statute. House Bill 2143, which is codified as
2021 Oregon Laws (OL) Chapter (Ch.) 516, became effective the 91st day after sine die. Under the new statutory annual
fee structure, the licensee is required to annually pay the applicable fee under Oregon Revised Statute (ORS) 543.078
as amended by 2021 OL Ch. 516 for the hydroelectric project on or before January 1 each year. The Department has
determined that rulemaking is required to conform the current Oregon Administrative Rule (OAR) with statute and is
developing a permanent rule to remove existing language in OAR 690-051-0400 that relates to annual fees. However,
with annual fees due on or before January 1, 2022, it is not possible to adopt a permanent rule before annual fees are
due. Given the conflict between the current rule and the new statutory annual fee structure, there is a potential for
confusion regarding the assessment of annual fees due on or before January 1, 2022. In order to mitigate this confusion
and provide immediate guidance for licensees, the Water Resources Commission has voted to adopt a temporary rule to
amend OAR 690-051-0400 to conform with statute.

JUSTIFICATION OF TEMPORARY FILING:

(1) Given the differences between the Department’s current rule governing annual fees (OAR 690-051-0400) and the
new statutory annual fee structure of 2021 OL Ch. 516, there is a substantial likelihood of confusion regarding the
correct amount of the annual fee due on or before January 1, 2022. This confusion may result in licensees submitting an
amount different than the amount due under the new law and potentially an amount different than other similarly
situated licensees. This result is contrary to the intent of the Legislature in adopting House Bill 2143. (2) The
Department estimates there are around 120 hydroelectric project licensees who will be subject to the annual fee
requirements of 2021 OL Ch. 516. These licensees include individuals, small businesses, irrigation districts, and
municipalities. (3) If the differences in assessment of the annual fee due under the Department’s current rule and under
the new law cause confusion and ultimately payment of different annual fees, some licensees may be seriously
prejudiced by paying more than other licensees who are similarly situated. It is in the public interest to implement the
fee schedule authorized by the 2021 Legislature, as that fee schedule is necessary to address budgetary shortfalls to
support hydroelectric programs at three state agencies, enabling these programs to carry out their statutory duties to
serve the public and hydroelectric project owners. (4) By amending OAR 690-051-0400 to remove existing language

Page 1 of 2



relating to annual fees, the temporary rule will reduce the likelihood of confusion regarding the correct amount of the
annual fee due on or before January 1, 2022, and ensure all licensees who are similarly situated are submitting the same

amount under the new annual fee structure.
DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE:

AMEND: 690-051-0400
RULE TITLE: Application Filing Fees
RULE SUMMARY: Removes language relating to hydroelectric project annual fees to conform rule with statute.

RULE TEXT:

(1) An applicant for a Preliminary Permit or License for a project or for a Permit to appropriate water for power
purposes shall pay to the state a project fee based on the capacity of the project to cover costs of recording, publishing
notices, conducting the hearing required by ORS 543.225 and making investigations necessary to determine whether a
Permit should be granted.

(2) The amount of the total project fee required under section (1) of this rule shall be:

(a) For a project of less than 100 theoretical horsepower, $1,000;

(b) For any project of 100 theoretical horsepower or more, an amount equal to $5,000 plus $1,000 per megawatt for
each megawatt of capacity in excess of five megawatts, up to a maximum of $100,000;

(3) The project fee shall be payable in advance of each of four stages of project review as described in OAR 690 051
0095 as follows:

(a) For minor projects less than 100 theoretical horsepower, fifty percent of the fee at the time the application is filed
and the fifty percent remaining fee charge when the License is issued;

(b) For major projects, the fee shall be collected as follows:

(A) Stage One 20 percent; not to exceed $2,500;

(B) Stage Two 30 percent;

(C) Stage Three 30 percent;

(D) Stage Four 20 percent.

(c) Ifany stage is skipped, the fee at the time of submittal shall be the total application fee due up to and including the
stage of current application review.

(4) In addition to the project fee required under this section, any applicant for a project to be sited at a location where
anadromous fish or threatened or endangered species are present shall pay a surcharge of 30 percent of the total
project fee. The surcharge shall be collected in conjunction with the project fee at each stage of the project review.

STATUTORY/OTHER AUTHORITY: ORS 536.025, 536.027,537,543,2021 OL Ch. 516
STATUTES/OTHER IMPLEMENTED: 2021 OL Ch. 516
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OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
SHEMIA FAGAN STEPHANIE CLARK
SECRETARY OF STATE DIRECTOR
CHERYL MYERS 800 SUMMER STREET NE

SALEM, OR 97310
503-373-0701

DEPUTY SECRETARY OF STATE

NOTICE OF PROPOSED RULEMAKING

INCLUDING STATEMENT OF NEED & FISCAL IMPACT FILED
12/29/2021 10:03 AM

CHAPTER 690 ARCHIVES DIVISION

WATER RESOURCES DEPARTMENT SECRETARY OF STATE

FILING CAPTION: Removes language relating to hydroelectric project annual fees to conform rule with statute

LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 01/31/2022 5:00 PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: Breeze Potter 725 Summer St. NE Suite A Filed By:
971-720-0963 Salem,OR 97301 Breeze Potter
breeze k.potter@water.oregon.gov Rules Coordinator
HEARING(S)

Auxiliary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 01/26/2022

TIME: 9:00 AM

OFFICER: Breeze Potter

ADDRESS: Remote

Zoom Videoconference

Salem, OR 97301

SPECIAL INSTRUCTIONS:

Due to COVID-19, the public hearing will be held by videoconference call. To join the hearing by computer use this link:
https://us02web.zoom.us/j/89604545820?pwd=S01PYTA2aFIZVzNPV2gvTW1xVGVIZz09 and enter the meeting ID
(896 0454 5820) and passcode (i28uSL). To join by telephone dial +1 253 215 8782 or +1 346 248 7799 or +1 669 900
6833 0r+1 301 7158592 or +1 312 626 6799 or +1 929 205 6099 and enter the meeting ID (896 0454 5820) and
passcode (879750). Upon joining the videoconference call, you will be asked to announce your name. To prevent
background noise, attendees may be muted. Individuals who want to submit oral testimony must email

breeze k.potter@water.oregon.gov or call (971) 720-0963 to sign up no later than 9:15 AM January 26, 2022. The
public hearing will close no later than 10:00 AM but may close as early as 9:20 AM if all individuals that have signed up
to testify have had the opportunity to enter their comments into the record. Auxiliary aids for persons with disabilities
are available upon advance request. Please notify the contact listed above as soon as possible, but at least 48 hours in
advance of the meeting.

NEED FOR THE RULE(S)

With the passage of House Bill (HB) 2143 during the 2021 Legislative Session, existing Water Resources Department
rule provisions relating to annual fees for hydroelectric projects conflict with statute. HB 2143, which is codified as
2021 Oregon Laws (OL) Chapter (Ch.) 516, became effective the 91st day after sine die. Under the new statutory annual
fee structure, the licensee is required to annually pay the applicable fee under Oregon Revised Statute (ORS) 543.078
asamended by 2021 OL Ch. 516 for the hydroelectric project on or before January 1 each year. The Department has
determined that rulemaking is required to conform the current Oregon Administrative Rule (OAR) with statute by
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removing existing language in OAR 690-051-0400 that relates to annual fees. The annual fees are outlined in statue;
therefore, the outdated rule text can be removed. On December 10, 2021, the Department filed a temporary rule
amending OAR 690-051-0400 to remove existing language relating to annual fees. The temporary rule is in effect from
December 10, 2021 to June 7,2022. This rulemaking proposes to make the temporary changes to OAR 690-051-0400
permanent by removing language that relates to hydroelectric project annual fees.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE

House Bill 2143 (2021), HB2143 (oregonlegislature.gov).
2021 Oregon Laws Chapter 516, 0516 (oregonlegislature.gov).

FISCAL AND ECONOMIC IMPACT:

The provisions of the rules related to annual fees for hydroelectric projects are superseded by the new annual fee
structure of HB 2143 (2021 OL Ch. 516). Removal of existing rule language relating to annual fees clarifies the annual
fee requirements and has no additional impact on the annual fees paid by hydroelectric project owners as required by
statute.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

(1) The proposed amendments to OAR 690-051-0400 are not expected to impose additional costs to state agencies,
units of local government, or the general public beyond the costs imposed by statute. The Oregon Water Resources
Department will assess annual fees for hydroelectric projects under the statutory fee framework. (2)(a) There are about
120 entities that presently hold hydroelectric water rights or licenses including individuals, small businesses, irrigation
districts, and municipalities and will be assessed annual fees according to the new statutory annual fee structure in
2021. (b) The amendment of these rules to conform with statute will not require small businesses to keep new records
or report new information to the Department. There are no reporting, recordkeeping, or administrative activities and
costs expected beyond the status quo to comply with these rules. (¢c) The amendment of these rules to conform with
statute will not require small businesses to obtain professional services, equipment, labor, or other administrative costs
to comply.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

The issues regarding annual fees for hydroelectric projects were fully considered by the 2021 Legislature. Small
businesses were among the group of stakeholders who received information from the Department regarding proposed
changes before and during the session. These rules remove language relating to hydroelectric project annual fees to
conform the rules to statute and do not implement any additional requirements.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? NO IF NOT, WHY NOT?

The issues regarding annual fees for hydroelectric projects were fully considered by the 2021 Legislature. The
Department shared information about the proposed changes with a stakeholder group including major hydroelectric
project owners before and during the legislative session. These rules remove language relating to hydroelectric project
annual fees to conform the rules to statute and do not implement any additional requirements.

AMEND: 690-051-0400
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RULE SUMMARY: Removes language relating to hydroelectric project annual fees to conform rule with statute

CHANGES TO RULE:

690-051-0400
Fees-Filingand-Annual-Application Filing Fees

(1) An applicant for a Preliminary Permit or License for a project or for a Permit to appropriate water for power
purposes shall pay to the state a project fee based on the capacity of the project to cover costs of recording,
publishing notices, conducting the hearing required by ORS 543.225 and making investigations necessary to
determine whether a Permit should be granted.q
(2) The amount of the total project fee required under section (1) of this rule shall be:q[
(a) For a project of less than 100 theoretical horsepower, $1,000;9
(b) For any project of 100 theoretical horsepower or more, an amount equal to $5,000 plus $1,000 per megawatt
for each megawatt of capacity in excess of five megawatts, up to a maximum of $100,000;9T
(3) The project fee shall be payable in advance of each of four stages of project review as described in OAR 690
0510095 as follows:1
(a) For minor projects less than 100 theoretical horsepower, fifty percent of the fee at the time the application is
filed and the fifty percent remaining fee charge when the License is issued; 1l
(b) For major projects, the fee shall be collected as follows:q

) Stage One 20 percent; not to exceed $2,500;1
B) Stage Two 30 percent; 9
C) Stage Three 30 percent;q
D) Stage Four 20 percent.q]
(c) If any stage is skipped, the fee at the time of submittal shall be the total application fee due up to and including
the stage of current application review.q
(4) In addition to the project fee required under this section, any applicant for a project to be sited at a location
where anadromous fish or threatened or endangered species are present shall pay a surcharge of 30 percent of
the total project fee. The surcharge shall be collected in conjunction with the project fee at each stage of the
prOJect review. #

(A
(
(
(

Statutory/Other Authorlty ORS 536 025, 536. 027 537, 543 2021 oL Ch 516

Statutes/Other Implemented: 2021 OL Ch.516
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Proposed Permanent Rule

Attachment 4

[ Deleted: : Filing and Annual

690-051-0400 Application Filing Fees,

(1) An applicant for a Preliminary Permit or License for a project or for a Permit to appropriate
water for power purposes shall pay to the state a project fee based on the capacity of the project
to cover costs of recording, publishing notices, conducting the hearing required by ORS 543.225

and making investigations necessary to determine whether a Permit should be granted.
(2) The amount of the total project fee required under section (1) of this rule shall be:

(a) For a project of less than 100 theoretical horsepower, $1,000;

(b) For any project of 100 theoretical horsepower or more, an amount equal to $5,000 plus
$1,000 per megawatt for each megawatt of capacity in excess of five megawatts, up to a

maximum of $100,000;
(3) The project fee shall be payable in advance of each of four stages of project review as
described in OAR 690-051-0095 as follows:

(a) For minor projects less than 100 theoretical horsepower, fifty percent of the fee at the time
the application is filed and the fifty percent remaining fee charge when the License is issued;

(b) For major projects, the fee shall be collected as follows:
(A) Stage One -- 20 percent; not to exceed $2,500;

(B) Stage Two -- 30 percent;
(C) Stage Three -- 30 percent; ‘

(D) Stage Four -- 20 percent.
(c) If any stage is skipped, the fee at the time of submittal shall be the total application fee due up |

to and including the stage of current application review.

(4) In addition to the project fee required under this section, any applicant for a project to be
sited at a location where anadromous fish or threatened or endangered species are present shall ‘

pay a surcharge of 30 percent of the total project fee. The surcharge shall be collected in
conjunction with the project fee at each stage of the project review. |

2021 OL Ch. 516

Statutory Authority: ORS 536.025, ORS 536.027, ORS 537 & ORS 543

Statutes/Other Implemented: 2021 OL Ch. 516
Hist.: WRD 14-1986, f. & ef. 10-13-86; WRD 2-1993, f. & cert. ef. 5-19-93

Deleted: (5) An annual fee as described in ORS 543.710
shall be required for each Permit issued under ORS Chapter

5379

T
(6) Each License issued shall be conditioned to require the
payment of an annual fee as follows:|

T
(a) For the first 25 THP or fraction thereof, $1 per THP; and{

1
(b) For each THP in excess of 25, 20 cents.j

1

(7) (a) For fees assessed under ORS 543.078(2) each holder
of a hydroelectric right shall pay an amount, in 1998 dollars,
equal to $0.405 per theoretical horsepower covered by the
water right for the project. The annual fee shall be adjusted
annually for inflation according to (c) below.j

1

(b) For fees assessed under ORS 543.088 each holder of a
hydroelectric right shall pay an amount, in 1998 dollars,
equal to $0.125 per theoretical horsepower covered by the
water right for the project. The annual fee shall be adjusted
annually for inflation according to (c) below.j

1
(c) Fees shall be adjusted using the “GDP-IPD”, Gross
Domestic Product - Implicit Price Deflator published by the
U.S. Department of Commerce, Bureau of Economic
Analysis in the publication Survey of Current Business (See
Table 1.1.9 line 1.) for September of each year prior to the
January due date for the fees. If this index ceases to be
published, any reasonably equivalent index published by the
Bureau of Economic Analysis may be substituted. If the
base year for GDP-IPD is changed or if publication of the
index is discontinued, the Department shall make
adjustments or, if necessary, select an appropriate alternative
index to achieve the same economic effect.|
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